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Murderer?
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Myra Hindley. Together, Brady and Hindley took part in the abduction, sexual abuse, torture, and murder of five children between July 1963 and October 1965. 



Murderer?
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David Birnie pleaded guilty to four counts of murder and one count of abduction and rape. 


Murderers?
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Jon Venables and Robert Thompson were truanting from school on 12 February 1993. The boys took Bulger on a 2½ mile (4 km) walk. They led him to a canal, where he sustained injuries to his head and face, after apparently being dropped to the ground. Later, a witness reported seeing Bulger being kicked in the ribs by one of the boys, to prod him along They led Bulger to a railway line near the disused Walton & Anfield railway station on Walton Lane.
From facts at trial, at this location one of the boys threw blue modelling paint on Bulger's face. They kicked him and hit him with bricks, stones and a 22 lb (10 kg) iron bar. 


Murderer?
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Kiranjit Ahluwalia.  In her 20s she endured years of mental, emotional and physical abuse by husband. Raped her, broke her fingers, dropped heavy pans on her feet, tried to break her ankles, branded face with hot iron and threatened to gouge out eyes with screwdriver. When Ahluwalia looked to her family for help, they reprimanded her, saying it was a matter of family honour that she remain with her husband. She ultimately tried running away from home, but was found by her husband and brought back into her abusive environment. One evening in the spring of 1989, Ahluwalia was allegedly attacked by her husband later accusing him of he trying to break her ankles and burn her face with a hot iron, apparently trying to extort money from her extended family. Later that night while her husband lay sleeping, Ahluwalia fetched some petrol from the garage. She poured it over the bed and set it alight, and ran into a garden with her three-year-old son In a later interview she claimed: "I decided to show him how much it hurt. At times I had tried to run away, but he would catch me and beat me even harder. I decided to burn his feet so he couldn't run after me." She also claimed: "I wanted to give him a scar like those he had given me, to have him suffer pain as I had"
Deepak suffered 40 per cent burns and died 10 days later in hospital from complications of severe burn injuries. Ahluwalia, who could only speak broken English at the time, was arrested and ultimately charged with murder and sentenced to life imprisonment. Ahluwalia had her life sentence remanded in 1992 on grounds of insufficient counsel--Ahluwalia had not been aware that she could plead guilty to manslaughter on the grounds of diminished responsibility. In addition, it was brought to light that she was suffering from severe depression when she lashed back at her husband, which her counsel argued had altered her decision making abilities at the time. 


Murderer?
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Shirley Justins. Crown prosecutor Mark Tedeschi says Wylie did not have the ability to consent to an assisted suicide, which is illegal in Australia, and argued the two women should be charged with murder. She was conviction of manslaughter. A News South Wales Supreme Court judge ruled Shirley Justins should spend weekends in prison for the next two years for administering the drug Nembutal to her Alzheimer’s afflicted partner Graeme Wylie. 


Murderers?
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Margaret and Raymond Sutton. Killed 28 year old disabled son. Charged with murder convicted of manslaughter.
have pleaded guilty to killing their disabled son who faced an operation that would, at least temporarily, rob him of his only link to the outside world.
Margaret Ellen Sutton and Raymond Sutton last week pleaded guilty to the manslaughter of their 28-year-old son, Matthew, in their home in Leonay, near Penrith, in April 2001.
They were initially charged with murder after an inquest heard details of Matthew's death, but the murder charges were withdrawn on Friday.
The inquest had heard that Matthew had intellectual disabilities, and had been born with no eyes and part of his face missing, but he could hear, and sound was his link to the outside world.


Can the classification in Australia
appropriately reflect degrees of
culpability?

General homicide offences in Australia (pre 2008)

e East:
— Murder
— Manslaughter

 West:
— Wilful Murder
— Murder
— Manslaughter



How did WA get 3 tiers?

Griffith:
It has occurred to me that the simplest distinction, and that which
best indicates the different views actually taken by the ordinary mind
of different cases of homicide, is between wilful murder—that is to
say, intentional killing, and murder—that is to say, killing, which
though unintentional, is done under such circumstances as to

warrant the infliction of the last penalty

An Explanatory Letter to the Honourable Attorney-General, 1897, xii



English Law Commission
(2005, 2006)

e First Degree Murder
« Second Degree Murder

 Manslaughter
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First degree murder: 
(CP) 	intending to cause death 
(R) 	Intending to cause death, or 
	Intending serious injury in awareness of the serious risk of causing death 

Second degree:
(CP) 	Intending serious harm, or
	Reckless indifference – offender realised conduct involved unjustifiable risk of killing and carried on not caring whether or not death would result
	Partial defences
(R)	killing with intention to do serious injury
	killing where offender intended to cause some injury or fear or risk of injury and was aware of serious risk of 	causing death
	killing with partial defence

Manslaughter:
(CP)	killing through gross negligence
	killing through an intentional act intended to cause injury or involving recklessness as to causing injury
(R) 	Killing through gross negligence
	killing through criminal act intended to cause injury or where there was awareness of risk of causing injury
	participating in crim venture in which participant does 1st/2nd degree murd in circs where should’ve been 	obvious that murd might be committed by other part 



Why 3 Tiers?

Ladder Principle
Subjectivity Principle
Correspondence Principle
Principle of fair labelling
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Ladder
the homicide offences should be divided such that each offence is not so wide that it spans great variations in gravity and partial defences should appropriately reduce the seriousness of the offence 

Subjectivity
requires that the fault element should be concerned with the defendant’s state of mind at the time of his or her actions 

Correspondence
requires that the fault element should relate to the harm done 

The more serious the crime the more important it is that the offence respects one or both of the principles 


Principle of Fair Labelling

Allows differentiation and description
Stems from censuring function of criminal law
“Labels help us make moral sense of the world”

Labels perform communicative function

- offender
- victim
- operators within justice system/ outside justice system

- society


Presenter
Presentation Notes
Allows us to identify ‘the degree of condemnation that should be attributed to the offender’ and how the offender should be regarded by society 

Only became known as this by Ashworth in 1981. BUT as Horder comments, in the nineteenth century there was an ‘emphasis on spelling out the exact manner in which harms are done’. Horder describes the definitional style of offences in the nineteenth century as ‘rich in detail and sharp in focus’. 


Why Is fair labelling important?

* Important for offender

— Label = “moral and legal record, as a testimony to the
precise way in which the defendant failed in her of his
pbasic duties as a citizen.” (Horder 1994)

— Ensures proportionate sentencing

— Ensures appropriate stigmatisation

e Important for victim

— Victim deserves to have suffering “reflected by an
offence of appropriate seriousness” (Chalmers and
Leverick 2008)
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On an individual level fair labelling is important in ensuring that a person is convicted, labelled and sentenced in proportion to their wrongdoing. 
The label of the offence stands as a ‘moral and legal record, as a testimony to the precise respect in which the defendant failed in her or his basic duties as a citizen.’ 
A broad offence label may not give an accurate picture of what it is that the offender has done and therefore can lead to a higher (or lower) degree of stigmatisation than is deserved. 
Fair labelling ensures that an offender is punished in accordance with their wrongdoing because broad offences must necessarily carry wide sentences and the danger of discretionary sentencing powers. 
The offence label also lets the offender know exactly their how behaviour has been classified by the justice system and why he or she is being punished in a certain way. This is important if the punishment is to be meaningful to the offender and not just seen as arbitrary and harsh �


e Important for society

— Communicates and confirms society’s core values

“A criminal provision is better able to communicate the
boundaries of socially acceptable behaviour if it packages crimes
In morally significant ways.” (Wilson 2007)

— Strengthens confidence in justice system

Mitchell’s study “strongly suggests that ordinary people agree
with the principle of fair labelling, at least in relation to homicide,
that the nature and magnitude of the wrongdoing should be
reflected in the recognition of distinct offence categories” ELC
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Seeing offenders convicted according to the perceived wrongfulness of the behaviour communicates society’s core values and confirms in the public’s mind the wrongfulness of the behaviour. 

Mitchell’s undertook study of public opinion on killings



ELC: Labels should not be used to cover
such a broad range of conduct that, as it
were, their currency becomes debased,
and the label becomes unfair or lacking In
proper meaning.



Reasons for abolition of WM in WA

e Sentencing

e Complication of trials
 Moral equivalence

* Consistency



Alternative approach

* Reserve higher category of murder
for especially heinous killings

 Mental element vs other aggravating
factors, eg.:
— multiple victims,
— Cruel or degrading method,

— especially vulnerable victim,
— racist motivation, sexual motivation



 German Criminal Code:
— §211(2) A murderer is a person who Kkills:

due to lust for killing, in order to satisfy sexual desires, due to

greed or otherwise base motives, cruelly or deviously or with
means dangerous to the public, or in order to enable or to cover
up another crime.

* Problems:
— Controversial
— Increase complexity

« Aggravating factors already used
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Germany has:

Murder (211) , Manslaughter (212), negligent killing (222), less serious cases of manslaughter (213), bodily injury causing death (226), killing on request (216), infanticide (217), Genocide (220a), abandonment (221).


Conclusion

Three degrees of homicide can better
reflect the varied circumstances of killing
and degrees of culpabillity.
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