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Foreword

Sexual assaultis regarded as one of the most serious crimes in our society. Perpetrators can
receive lengthy sentences if successfully convicted and victims are often left traumatised both
physically and psychologically. In 2003 the Australian Institute of Criminology interviewed
6677 women of whom four percent reported being the victim of sexual violence in the last
12 months and 11 percent had been a victim in the past five years. Despite condemnation
of this crime another Institute study of 141 sexual assault case files from five jurisdictions
found that 38 per cent of all cases were withdrawn from prosecution, 33 per cent of all cases
were finalised by way of a guilty plea, 29 per cent of all cases proceeded to trial, and 38
percent of cases that proceeded to trial resulted in a guilty verdict.

Increasing conviction rates is a key issue for the criminal justice system; so too is a genuine
concern for the welfare of victims. The research that informs this report was commissioned
by the New South Wales Attorney General’'s Department and resulted from a direct policy
question: ‘would the provision of evidence by an adult sexual assault victim, if given via
a television monitor rather than face-to-face in the courtroom, influence the outcome that
a jury would arrive at in determining guilt or innocence?’. The criminal justice system has
come under criticism for re-victimising the victim through the means by which evidence is
given and the lengthy appeal process that can occur from time to time. Others however have
argued that the victim’s face-to-face testimony is crucial to securing successful prosecutions.
It is clearly a difficult research task to attempt to provide an objective and reliable evidence
base on which to test this hypothesis.

A randomised experiment was designed which involved 210 people participating in 18
mock trials. These jurors were randomly assigned to a particular mode of victim testimony
— face-to-face, CCTV or video — and two styles of victim presentation — neutral or emotional.
The key outcome from the study was that the mode of testimony did not have a meaningful
impact on the jury outcomes. Nor was there any consistent impact on the jurors’ perceptions
or decisions from the victim’s presentation style. However the study did find that jurors’
personal beliefs, the requirement to convict beyond reasonable doubt and the difficulty in
understanding what ‘consent’ meant were factors that influenced the jurors’ deliberations in
determining an outcome. None of the jury panels returned a guilty verdict.

This work adds to the on-going research agenda on sexual assault that the Institute has
been pursuing over the past three years. Funded by the Australian Government’s Office for
Women, continued funding into sexual assault research was renewed in the last budget.
To date the Institute has published some key pieces of research that have focused on the
Non-reporting and hidden recording of sexual assault, Recidivism of sexual offenders: rates,
risk factors and treatment efficacy, Prosecutorial decisions in adult sexual assault cases, and
most recently No longer silent: women'’s help-seeking decisions and service responses to
sexual assault. This new study adds to our body of knowledge on understanding the causes
and consequences of, and responses to, sexual assault.

Toni Makkai
Director
Australian Institute of Criminology
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Executive summary

This report presents the findings from a mock sexual assault jury trial research project
conducted on behalf of the New South Wales Attorney General’'s Department. The
aims of the project were to investigate whether the impact of adult sexual assault
complainant testimony on juror perceptions and decisions differs if presented via
closed circuit television, pre-recorded videotape or face-to-face in the courtroom.
The study also investigated the impact of emotional versus neutral complainant
testimony.

The trials were conducted in a mock courtroom in the Law School at the University
of Canberra during June and July 2005. Eighteen trials were held in which 210
jurors participated in 18 juries. Juries were comprised of members of the public who
volunteered to participate in the trials. Each jury was composed of similar numbers
of males, females, younger and older persons.

Professional actors were recruited to play the roles of the complainant (aged 23),
the accused (aged 30), the judge, the defence counsel, the prosecutor and the court
attendant. The accused sat in the courtroom during all the trials but did not give
evidence.

The script was based on a transcript from an actual sexual assault court case,
modified to ensure that it was representative of elements often involved in sexual
assault cases and contained sufficient ambiguity to allow jurors to move toward
guilt or innocence. The script was also shortened to the length of one and a quarter
hours to accommodate the constraints of the experimental research. This meant that
jurors watched part of a mock trial lasting one and a quarter hours in which only the
complainant gave testimony.

After watching the trial but before jury deliberation, jurors completed individual
guestionnaires which investigated their perceptions of complainant credibility,
empathy with the complainant, overall impression of the complainant, empathy with
the accused, overall impression of the accused and personal beliefs about guilt of
the accused.

Jurors then deliberated as a jury for up to one hour in an attempt to reach a unanimous
verdict. After deliberation, jurors completed a questionnaire which asked again about
their beliefs about guilt of the accused. Jurors also completed a questionnaire about
their attitudes toward rape victims in general.



Key Findings

Post-trial and pre-jury deliberation

* Immediately following the trial but before jury deliberation, mode of presentation of
testimony (face-to-face, CCTV or pre-recorded videotape) did not impact differentially
on juror perceptions of the complainant or the accused, or guilt of the accused. There
was a diverse spread of juror views within all juries relating to credibility, empathy
and guilt in all conditions. No consistent pattern was observed on any of the key
measures to indicate that juror perceptions were being systematically affected by
whether the complainant presented her testimony face-to-face, by CCTV or by pre-
recorded videotape.

» The degree to which the complainant was upset while giving her testimony (emotional)
or calm (neutral) was not found to impact in any consistent pattern on juror perceptions
or decisions, despite the fact that jurors rated the complainant’s experience at court
as being significantly more stressful for her when her testimony was emotional rather
than neutral.

» Positive attitudes toward the complainant were reflected in positive and strong
correlations between victim credibility, empathy with the victim, overall impression of
the complainant and general attitudes toward rape victims. Positive attitudes toward
the complainant were also associated with a stronger belief about guilt of the accused
and low empathy with the accused.

« Positive attitudes toward the accused were correlated with a higher belief in his
innocence, less favourable attitudes toward rape victims in general and a stronger
belief that the complainant had contributed to the incident through providing
encouragement.

» Onaverage, females perceived the accused to be significantly more guilty and viewed
the complainant as significantly more credible than males did.

Factors associated with pre-jury deliberation personal belief about guilt

» Personal beliefs about guilt prior to jury deliberation were found to be significantly
related to:

« higher levels of education;
» personal knowledge of sexual assault victims;

e more positive attitudes toward rape victims in general;



« higher perceptions of victim credibility; and
* low empathy with the accused.

Positive attitudes toward rape victims in general were found to be significantly
associated with:

e being female;
* having a higher income; and

* holding a more liberal (less conservative) political persuasion.

Jury verdicts

Out of 18 juries there were two unanimous not guilty verdicts and 16 hung juries.
The majority of hung juries leaned toward a not guilty verdict — only two juries were
leaning toward a guilty verdict.

Seventy-four per cent of all jurors favoured a not guilty verdict compared with 26 per
cent of jurors who favoured a guilty verdict. Verdict preference was not associated
with mode of presentation, age or sex of jurors.

Jurors who preferred a guilty verdict were more likely than those who preferred a not
guilty verdict to:

« hold favourable attitudes toward rape victims in general;
» believe the complainant to be highly credible;

* empathise more with the complainant;

« empathise less with the accused;

« personally believe that the accused was guilty both prior to and after jury
deliberation; and

* be more likely to be in a jury where there were other jurors favouring a guilty
verdict.

Of jurors who preferred a not guilty verdict, half personally believed the accused was
probably guilty and half personally believed the accused was probably innocent.
Those who thought the accused was probably guilty but favoured a not guilty verdict
did so because they did not believe that the prosecution had proved the case beyond
reasonable doubt.

Xi



Post-jury deliberation

» There was a slight shift overall toward a greater personal belief in the guilt of the
accused after jury deliberation compared with before jury deliberation.

e The shift toward greater guilt, however, did not translate into a belief that the
prosecution had proved the case beyond reasonable doubt. Rather, some jurors
became more convinced that the accused was guilty but remained unable to convict
him on the basis of the evidence presented.

e A shift in personal belief about guilt was also affected by the direction in which the
jury was leaning and initial belief about guilt. On average, jurors who initially believed
the accused was probably innocent shifted to a stronger belief in his innocence when
the jury was leaning toward not guilty, and more toward a belief in guilt when the
jury was leaning toward guilty. Jurors who initially believed the accused was guilty
and favoured a guilty verdict shifted more toward guilt regardless of the direction in
which the jury was leaning.

Insights obtained from juror comments and feedback

» One of the key insights obtained during this study was the high degree to which many
jurors believed many of the “myths” which surround rape in general. Acceptance of
these myths mean that many jurors have strong expectations about how a “real” victim
would behave before, during and after an alleged sexual assault. These expectations
impact on their perceptions of the complainant’s credibility.

» Akey issue which recurred when juries were asked about the difficulties in trying to
reach a unanimous verdict was how to define reasonable doubt. What is reasonable
doubt and how do they know if they have it or not? Most jurors acknowledged that
they had some degree of doubt about at least some element of the trial but had
difficulty identifying whether their doubt was sufficient to be “reasonable” or not.

» Despite the definition of consent provided by the judge, many jurors had difficulty
understanding what was meant by “consent”. What is the point at which consent is
given? What defines whether consent has not been given? At what point does “yes”
become “no” and to what degree should the accused reasonably be able or expected
to distinguish between them?

Caveats

* While the mode of testimony (face-to-face, CCTV or pre-recorded video evidence)
was not found in this study to impact meaningfully on jury outcomes it is important
to note that a 42 inch plasma TV screen was used in the CCTV and video conditions

Xii



in this study. This meant that the image of the complainant was large, clearly visible
and clearly audible to jurors who were seated about six metres from the screen. It
would be inappropriate, inaccurate and inadvisable to assume that the same findings
from this study would generalise to court situations where the audio/visual technology
was different or of a lesser standard.

Possible directions for future research

e A second study, similar in design to this one but with additional amendments (for
example, where the accused gives evidence or where the jury has a longer time to
deliberate) would help to corroborate the findings in this study and provide a stronger
foundation and evidence base for initiating changes to how complainants could give
evidence.

» ldentifying the pre-existing attitudes, biases and expectations which jurors bring into
the courtroom and the types of myths surrounding sexual assault that some jurors
adhere to would also greatly assist in understanding what types of attitudes lead to
what types of outcomes in sexual assault trials. This would also allow avenues for
changing beliefs based on myths and incorrect stereotypes through targeted education
and awareness campaigns.
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1 Introduction




1.1 Background

In January 2005 the Australian Institute of Criminology was commissioned by the New
South Wales Attorney General’'s Department to conduct research investigating whether adult
sexual assault complainant testimony delivered via pre-recorded videotape or closed circuit
television (CCTV) impacts on jury deliberations and perceptions differently from when such
evidence is presented face-to-face in the courtroom.

1.2 Why the need for this research?

Giving evidence in court for sexual assault victims can be a traumatic, stressful and
intimidating experience. The need for victims to confront the person alleged to have assaulted
them, the difficulties of talking about the circumstances surrounding the assault and the
embarrassment of being questioned in public about sexual matters can make committals
and trials highly traumatic experiences for victims. In the event that a mistrial occurs or the
matter is referred for a further hearing at appeal, the trauma is exacerbated because the
complainant is required to go through the entire process again. Such a prospect may not
only discourage sexual assault victims from being willing to give testimony, but may also
discourage victims from reporting the sexual assault to police in the first place.

Sexual assault is heavily under-reported to police and, of those cases which proceed to court,
the conviction rates for sexual assault are lower than for most other types of crime (Lievore
2004). Low conviction rates reflect the difficulties which confront Crown prosecutors when
trying to prosecute sexual assault cases — such offences are usually committed in private,
there is often little or no corroborating evidence and it is usually one person’s word against
another’s (ODPP & AFP 2005). Of adjudicated defendants (where a decision was made
and finalised by the court) in the New South Wales higher courts, 36 per cent of defendants
charged with sexual assault and related offences were acquitted in 2001-02 and 30 per
cent were acquitted in 2002-03 (see Table 1.1). If one excludes the numbers of adjudicated
defendants who pleaded guilty, this indicates that 60 per cent of adjudicated defendants
(where there was an outcome by the court) who pleaded not guilty were acquitted in New
South Wales higher courts in 2002-03*. Trials involving sexual assault are also more likely
to be aborted than other types of criminal trial? in the NSW District Courts (Baker, Allen &
Weatherburn 2002).

! This does not include hung trials where no verdict was reached as hung trials are not adjudicated. Hung juries have been
previously identified as occurring in about 9 per cent of sexual assault trials in New South Wales (Salmelainen et al 1997).

2 Excluding fraud, property and violent offences.
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Table 1.1: Proportions of adjudicated defendants in the NSW Higher Courts acquitted,

by offence type

2001-02 2002-03
No. % No. %
Sexual assault and related offences 133 36 105 30
Homicide 52 27 28 19
Acts intended to cause injury 49 11 32
Robbery and extortion 62 8 88

Source: ABS 2003; 2004

Obtaining a conviction for sexual assault is therefore a difficult task at the best of times. If
victims are unwilling or unable to testify at trials because of the enormous trauma associated
with giving testimony, this will only exacerbate the problem because a case is considerably
less likely to be prosecuted without a complainant who is willing to testify (Lievore 2005).
Being able to give testimony outside the courtroom (via closed circuit television) or elsewhere
at an earlier time (pre-recorded videotape) provides the possibility of reducing the trauma
associated with giving evidence in court and may encourage more victims to report the
incident to police and give evidence at trial.

This issue has received considerable media attention in recent months in several Australian
jurisdictions. Examples of adult sexual assault trials in which victims felt unable to give
evidence in front of the accused, or where retrials and appeals have resulted in victims
being physically and emotionally unable to go through additional trials and give evidence for
a second, third or fourth time have led to public and parliamentary debate about the need
for reform in sexual assault testimony. Partly in response to one such case where a victim
was unable to go through the trauma of giving evidence in a retrial, the New South Wales
Parliament passed legislation in May 2005 to allow a record of a complainant’s evidence from
an original trial to be admissible at a re-trial which has been ordered following a successful
appeal against conviction (see s 306A-G Criminal Procedure Act 1986 [NSW]).

There are potential benefits which may accrue to sexual assault victims if they were able to
give their testimony via CCTV (where the victim is in another room and presenting evidence
to the court through a live televised link-up) or through pre-recorded videotape (where
testimony has been given at an earlier time and videotaped). These options are generally
available to child victims in one form or another in many countries including Australia and
have gained some degree of acceptance as an appropriate means of obtaining evidence from
children. While the argument for extending the use of these alternative procedures to adult
sexual assault victims has been made in several quarters, there are other considerations
which must be taken into account when debating the merits of sexual assault reform with

3 Criminal Procedure Amendment (Evidence) Act 2005 No 15, assented to 12 May 2005.
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adult victims. Primarily these considerations relate to how such changes might impact on
the justice process through:

» changing how juries perceive the complainant and his/her testimony; and
» changing how juries perceive the accused and his/her guilt.

The aim of this research project is to investigate these considerations in relation to adult
sexual assault complainants.

Jury perceptions of the complainant

While it makes intuitive sense that allowing a sexual assault victim to give evidence outside
the courtroom (via CCTV or pre-recorded videotape) is likely to reduce stress and emotional
trauma for the victim and encourage him/her to be more willing to give evidence than if s/he
had to give evidence in open court, it is unknown whether such testimony will result in the
same jury outcome compared with if the testimony were given in open court. Given that:

(a) the onus is upon the Crown to prove the guilt of the accused; the accused does not
have to prove his innocence;

(b) the prosecution must prove its case beyond reasonable doubt in order to achieve a
guilty verdict;

(c) the accused can choose not to give evidence and therefore choose not to be cross-
examined; and

(d) it is often the word of one person against the other in sexual assault cases

the testimony of the complainant is crucial in sexual assault trials. In particular, the jury needs
to be convinced that the testimony is credible and reliable. The importance of complainant
credibility in a successful prosecution is well understood by prosecutors (Lievore 2004).
If giving testimony via CCTV or pre-recorded video lessens the impact of complainant
testimony or reduces the ability of the jury to sympathise with him/her due to increased social
distance between jurors and the complainant, then there will clearly be disadvantages for
the complainant and the prosecution if testimony is given outside the courtroom. Further, if
giving testimony outside the courtroom reduces the emotional trauma on victims (one of the
stated advantages to encourage a victim to give testimony) then this is likely to be reflected
in less emotional testimony. Many prosecutors believe that the emotion expressed in open
courtis important in influencing juries to believe the complainant and increasing the likelihood
of a conviction. Whether, and how, variations in adult sexual assault victim testimony affect
jury perceptions remains to be investigated.

AIC Research and Public Policy Series
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Jury perceptions of the accused

Face-to-face confrontation between an accused person and his/her accuser has traditionally
been regarded as an important component in the justice system, as such confrontation is
believed to encourage honesty as well as aid the jury to reach the truth (Orcutt et al. 2001).
In Australia, an accused person is deemed innocent until proven guilty, hence the right of the
accused to face the accuser in open court. When a complainant is allowed to give evidence
outside of the courtroom (for example, using CCTV) this right is somewhat diminished.
Defence lawyers appear divided in opinion as to the degree to which such procedures may
impact detrimentally on defendants. Some have argued that the complainant receives an
unfair advantage over the accused (see Cashmore & De Haas 1992), particularly in relation
to the potential implication of guilt resulting from the perception that the complainant has
concerns about being in the same room as the accused and needs to be protected from
him/her (NSW Parliament Standing Committee on Law and Justice 2002). Other defence
lawyers are more positive about the use of CCTV procedures, with some believing that
increased social distance between the jury and the complainant benefits the accused
(Eastwood & Patton 2002). Despite the fact that the judge in these situations explains to the
jury that a complainant giving evidence outside the courtroom must not be taken to imply
guilt on the part of the accused, it is unclear to what degree the removal of the victim from
the open court may imply guilt in the minds of jurors. Similarly, it is unclear to what degree
the removal of the complainant from the courtroom increases the social distance between
jurors and the complainant and hence benefits the accused.

These considerations are not only important from the point of view of ensuring that justice
for complainants and defendants is not adversely affected, but they also have implications
for the probability of success in prosecutions of sexual assault cases. This latter point is
important because both prospects of conviction (Lievore 2005) and perceived victim credibility
(Lievore 2004) weigh heavily in judgements on whether to proceed with prosecution.







2 Use of CCTV and pre-recorded video
in evidence




Modifications to standard open courtroom procedures were first suggested as a means of
reducing the trauma experienced by children in court appearances. It was believed that this
would protect child witnesses from further injury and increase the quality of their testimony.
The idea of using a live link originated in the United States with David Libai’s “child-courtroom”.
This involved having the child testify in a relaxed environment where the accused is not in sight
but is able to hear the child’s testimony and where the child can communicate with the defence
counsel via appropriate electronic methods (Spencer & Flin 1990). The building of a room
as suggested by Libai was considered too expensive and impractical given the inability to
use such rooms for any other purpose, but the general principle behind it (minimising trauma
to child witnesses) was adopted and numerous states in the US developed other methods
of achieving this. Legal provisions for the use of closed circuit television were introduced in
the US in 1983 (Spencer & Flin 1990). The “child courtroom” concept was adopted in one
form or another in various countries, including Canada (Wilson 1990), England (Davies &
Noon 1991; Spencer & Flin 1990), New Zealand (Davies & Seymour 1997), and Australia
(Eastwood & Patton 2002; Warner 1990).

The use of videotaped testimony in courtrooms soon followed as it reduced the stress and
trauma experienced by the child witness even further by curtailing the number of interviews
a child had to go through and the time spent in court (Spencer & Flin 1990; Wilson 1990;
Davies & Seymour 1997; Warner 1990; Australian Law Reform Commission 1996). In 1992,
England and Wales began to allow videotaped evidence of child sexual assault victims taken
from interviews with police and social workers to be used as evidence in chief. An evaluation
of the first two years with the new system suggested no impact on conviction rates compared
with the previous system (Davies 1999). While such alternatives have gained acceptance in
many countries in relation to evidence given by children, the use of CCTV and pre-recorded
video evidence by adults is currently sparse and in many cases yet to be pursued.

2.1 Current legislative provisions across Australia
relating to the use of CCTV and video

All Australian jurisdictions currently have in place alternative provisions for vulnerable
withesses to give evidence in sexual assault cases. Primarily these provisions tend to
apply to child witnesses, although legislative provisions usually exist for anyone defined as
“vulnerable”. Table 2.1 provides an overview of the legislative provisions in each Australian
jurisdiction relating to alternative witness testimony arrangements. In all jurisdictions there
is generally some provision for the use of CCTV by vulnerable witnesses. Only the degree
to which it is readily accessible varies. For example, In New South Wales, Victoria and the
Northern Territory complainants in sexual offence proceedings are entitled to testify via CCTV
unless the court orders otherwise. In the Australian Capital Territory (the only jurisdiction in
which this applies) it is mandatory for all sexual assault complainants to give evidence via
CCTV. If a complainant wishes to give evidence in open court an application must be made
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to and be approved by the judge beforehand. In all other jurisdictions the court or a party
to the proceedings may make an order or request for the complainant to testify via CCTV
where the complainant fulfils certain “special witness” criteria.

Although there are various provisions relating to the in-principle use of pre-recorded video
evidence in court, this is generally (where used at all) limited to children and their initial
evidence given to police. The child is usually required to be in court for purposes of cross-
examination, although this may be in another room. The use of pre-recorded video evidence
which includes evidence-in-chief and/or cross examination from, for example, an earlier trial
and with adult complainants is not common practice in any Australian jurisdiction.
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3 Prior research on the manner in
which testimony is presented in the
courtroom




Despite an accumulating body of research investigating the impact of CCTV and/or video on
perceptions of jurors compared with face-to-face testimony (primarily conducted overseas),
no research has been conducted into how jurors sitting in a courtroom watching an actual
adult sexual assault trial might be affected by the format in which the same testimony is given.
That is, no research has compared the impact of face-to-face open courtroom adult sexual
assault testimony with CCTV or pre-recorded video on juror perceptions of victim credibility,
empathy, perceptions of guilt and verdicts. Prior research has focused on individual elements
of the testimony process only. For example, one line of research has focused on comparing
one mode of testimony with another (e.g. open court versus CCTV) but usually with child
victims and not in a courtroom. In some cases the open court testimony is presented on a
video so that comparisons between format of testimony are all shown to respondents on
video. The aim of that research is to determine how the mode of communication impacts
on participants differently.

However, differences between studies in content (child victims versus adult victims, sexual
assault versus other), context (live presentation versus video presentation), respondents
(usually university students), location (not a courtroom) and analysis mean that the results
are not uniform and not easily comparable between studies. While some experimental studies
have found mode of presentation to impact on perceptions — sometimes guilt, sometimes
credibility — others have found no differences (see Table 3.1). Further, qualitative interviews
with child victims, defence and prosecution counsel suggest that, anecdotally, there is not
strong support for favouring face-to-face testimony over CCTV or video evidence (see Table
3.2). Davies (1999; 249) in a review of the impact of televised testimony concluded that
“Studies based on laboratory research and simulated trials provides little support for those
who fear miscarriages of justice as a result of the availability of CCTV ... Juries may show
a preference for live withesses but do not appear to allow that preference to influence their
decision-making”.

Another line of research has investigated how emotionality of the testimony (emotional or
neutral) impacts on participants, but this is usually where participants read a transcript.
“Jurors” in these studies are almost without exception university students, and almost without
exception are treated as individual jurors only so that individual data are obtained but jury
verdicts (where jurors discuss and reach a unanimous verdict) are not. Again, findings on
emotionality are not uniform (see Table 3.3).
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4 Overview of mock sexual assault video
trials research project




4.1 Aim of study

The aim of this study was to investigate whether the mode of testimony (face-to-face, CCTV
or video) and degree of emotionality of testimony (neutral or emotional) differentially affect
jurors’ perceptions of the complainant and the accused in adult sexual assault testimony,
specifically:

e complainant credibility;

e empathy with the complainant;

» overall impression of the complainant;
e empathy with the accused;

» overall impression of the accused; and
e guilt of the accused.

When mode of testimony and emotionality are fully crossed, the design results in six
conditions, as shown in Table 4.1.

4.2 Methodology

The methodology was experimental so that jurors were randomly allocated (within sex:
half male and half female) to each of the juries and each of the six conditions. All jurors
were exposed to the same information and as much extraneous variability as possible was
controlled (kept constant) to try to ensure that the only variations between conditions were
the mode and emotionality of testimony. Using an experimental design helps ensure that
any differences between conditions can be attributed with some confidence to the variables
being manipulated rather than extraneous variables.* Appendix A provides a detailed overview
of the methodology.

It was deemed very important that the jurors in this study should be as representative as
possible of jurors who serve on actual juries, because this study is investigating questions
about jury processes with the intention of being able to generalise the findings from the juries
in this study to those which actually do preside in the criminal justice system. Juries are meant
to be representative of the population at large and are therefore diverse in age, occupation,
socioeconomic status, culture and background. To have this diversity within juries means
that the variance within juries will, by definition, be high. High variance within juries means

4 An experimental approach is therefore superior to a field survey approach (where jurors are surveyed after different
trials) because, in the latter, differences between perceptions of jurors and jury outcomes may be attributable to the
mode of presentation OR other characteristics specific to the trial they saw but which differ from other trials. Differences
found in an experimental design can be directly attributed to the mode of presentation.
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that there will generally be a wide range of opinions, attitudes and perceptions which may
be far more affected by what jurors bring with them into the courtroom than what they see in
the courtroom. Some jurors may also have more in common with jurors in other juries than
they do with jurors in their own jury (take, for example, differing pre-existing attitudes toward
rape victims or cultural or religious differences). It is therefore important that any attempt
to identify whether mode of presentation of testimony affects jurors is done in a way which
reflects the diversity of jurors who sit on actual juries. Artificially reducing the diversity and
making jurors in a study more homogeneous (for example, through using a subset of the
population such as students) may result in a greater likelihood of finding a significant impact
of mode of presentation in the study, but the generalisability of the findings to actual juries
would be highly questionable because the diverse nature of the jury has been distorted.

To ensure that the jurors in this study were as representative as possible of jurors who
generally serve on juries, members of the general public were recruited through advertising
to participate as jurors. Payment of $40 was provided to jurors, similar to the amount paid
to jurors in New South Wales for half a day’s attendance. The same jury exclusion criteria
which apply in New South Wales were applied to jurors in this study with an additional
criterion relating to personal experience of sexual assault (see Appendix B). This recruitment
procedure resulted in the jury sample being diverse in sex, age, occupation and other
demographics. A total of 210° people participated as jurors in 18 mock trials.

Table 4.1 Overview of research design

Mode of victim testimony

Victim emotionality Face-to-face CCTV Video
Neutral (calm all the way through Condition 1 Condition 2 Condition 3
testimony)
Jury 1 =11 Jury 1 =12 Jury 1 =12
Jury 2 =11 Jury 2 =12 Jury 2 =12
Jury 3=11 Jury 3=11 Jury 3=12
Emotional (visibly upset and teary Condition 4 Condition 5 Condition 6
during testimony)
Jury 1 =12 Jury 1 =12 Jury 1 =12
Jury 2 =12 Jury 2 =12 Jury 2 =12
Jury 3=12 Jury 3=12 Jury 3=10

5 While 210 people participated as actual “jurors” and sat in the jury box, 240 people participated in the research in
total (22 participated in pilot trials and an additional eight people attended the trials but sat in the audience section,
see Appendix A).
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4.3 Procedure

The mock trial was based on part of an actual transcript from a sexual assault case, adjusted
to ensure that it covered representative issues in sexual assault cases and was sufficiently
ambiguous in content to prevent a floor or ceiling effect in jury perceptions and decisions
(i.e. it was not obvious that the accused was either guilty or innocent, allowing jurors to move
in either direction and therefore allowing any potential effects of mode of presentation to
occur). The scenario was limited to one and a quarter hours in duration which meant that
only the complainant gave evidence in court. Professional actors were employed to play the
roles of the complainant, the accused, the judge, the defence counsel, the Crown prosecutor
and the court attendant. In all conditions, the accused was present in the courtroom but
did not speak.

Overview of courtroom scenario

In July 2004 both the accused and the complainant worked for an accountancy firm; the
accused as an accountant and the complainant as his clerk. They were both present at
an end-of-financial year work party held by their employer on the evening of Friday 9 July
2004. The party was held at a function centre in Sydney. During the course of the evening,
when both were affected by alcohol, there was some jocular conversation between them
about sexual matters in the presence of other people. The complainant also danced
with the accused several times during the course of the evening. At about 10.00 pm,
as the complainant was leaving a toilet some distance from where the party was, she
encountered the accused in a corridor. She called out to him, he stopped in the corridor,
waited for her to catch him up, and they continued to walk down the corridor together
(in the opposite direction from the party) into a seminar room. The complainant claimed
that the accused had told her in the corridor that he wanted to show her something in
the seminar room. She claimed that, once in the seminar room, the accused locked the
door, tried to kiss her, and attempted unsuccessfully to persuade her to engage in an
act of fellatio. According to the complainant, the accused then forced her to have sexual
intercourse with him, despite her resistance and protests. During cross-examination it
was established that she did not shout for help during the incident. It was made clear at
the beginning of the trial that there was no dispute between the two parties that sexual
intercourse occurred in the seminar room — the question was whether the complainant
had consented or not. The accused had pleaded not guilty to the charge.

After the alleged incident, the complainant claimed that she went to a bathroom to clean
herself up. She met another work colleague in the bathroom but said nothing to her about
the alleged incident. The complainant then went back to the party for another hour before
leaving and gave no indication to anyone about what had allegedly happened. When
questioned, she claimed she did not want anyone to know about what had happened
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because she felt embarrassed and ashamed. She continued to work with the accused for
another two weeks. Two weeks after the party the complainant first reported the alleged
assault to a work colleague who persuaded her to report it to the police that same day.

The issue at trial was not whether sexual intercourse between the accused and the
complainant had occurred, but whether the complainant was a consenting party.

The mock trials were conducted at a mock court in the Law School at the University of
Canberra. This courtroom is set up like a real courtroom and has state-of-the-art visual
and technological capabilities. A CCTV link-up is available and the visual image of the
complainant was presented on a 42-inch plasma television screen. The jury was seated
approximately six metres from the screen and jurors were able to clearly see and hear the
complainant on the screen.

Upon arrival at the designated meeting location, jurors were taken to a room where they were
given preliminary information about the study, asked to sign a consent form and completed
a demographics questionnaire which asked about:

* age;
°  sex;

e employment status;

» highest level of education achieved;

¢ annual income;

* marital status;

» knowledge of sexual assault victims;

e political persuasion;

» degree to which jurors perceived themselves as religious; and
» whether they had ever been a juror.

They were then led to the mock courtroom where the court attendant (an actor) escorted them
to the jury box. Jurors watched the mock trial which took about one and a quarter hours. After
the trial had finished jurors were led out of the courtroom and into the jury deliberation room
where they completed a pre-jury deliberation questionnaire about what they had seen (see
Appendix C for specific questionnaire items). The questionnaire was aimed at investigating
perceptions of jurors relating to:
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e complainant credibility;

e empathy with complainant;

» overall impression of complainant;

e empathy with accused;

» overall impression of accused,

» personal belief about guilt of accused; and

» degree to which the prosecution had proved the case.

They were then left alone to deliberate as a jury and were given up to one hour to reach a
verdict. Once a verdict had been reached (or the one hour was up in the case of hung juries)
post-jury deliberation questionnaires were completed which asked about the jury process
and individual verdict preferences. Jurors also completed a questionnaire relating to their
personal perceptions of the guilt of the accused (same measure as earlier) and an attitudes
toward rape victims scale questionnaire (see Appendix C). This was followed by a general
discussion with the jury about what they had seen and their perceptions of the process they
had been through. The entire procedure took about four hours per jury.

The AIC Research Ethics Committee approved the conduct of the project on 9 February
2005.
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5 Findings




The findings are broken down into seven sections:
1. basic demographics and descriptive information;
2. overall factors affecting juror perceptions;
3. perceptions of jurors immediately following trial but before jury deliberation;
4. jury verdicts and jury processes;
5. perceptions of jurors following jury deliberation;
6. factors which influence judgements about guilt of the accused; and
7. juror comments and feedback.

The findings presented in this report relate only to the 210 people who comprised the actual
“jurors” in the 18 mock trials in the study and do not include the results from the two pilot
juries (see Appendix A).

For the purposes of analysis in this study the unit of measurement is each juror. The pre-jury
deliberation measures were taken prior to interaction with other jurors and are regarded as
independent measurements (cf. Orcutt et al. 2001). Independence in the pre-jury deliberation
measures is further justified by the fact that jurors were randomly assigned to juries, and
jurors within each jury had had no prior contact with or knowledge of other jurors.®

Post-jury deliberation data are, by definition, not independent (responses of jurors after
deliberation are potentially influenced by the responses of other jurors within the same
jury). A strict statistical approach would be to use the jury rather than individual jurors as
the unit of analysis when analysing post-deliberation data. Given that there are only three
juries per condition, however, it is not a practical option to make the jury the unit of analysis
since this would yield low statistical power. Following more traditional research which uses
individual data even when individuals are in groups (see Hoyle, Georgesen & Webster
2001), post-jury deliberation data were analysed at the level of individual jurors. To take
account of the fact that different jury verdicts would have affected post-jury deliberations,
post-jury deliberation data were analysed in a way which also investigated the direction in
which the jury was leaning.

Where analyses were conducted between conditions (for example, to compare perceptions
between the face-to-face, CCTV and video conditions) univariate analyses of variance were
conducted. This type of analysis assesses whether the amount of variation in juror ratings

5 As there were three juries per condition, however, it was desirable to confirm that the three juries within each condition
did not differ from each other at the pre-deliberation stage. Separate analyses of variance conducted within each
condition on pre-jury deliberation perceptions of guilt revealed no significant differences between each of the three
juries in five of the conditions on this measure. A significant difference was found in one specific condition where the
complainant gave her testimony via pre-recorded videotape and her testimony was emotional, however this was due to
the fact that one of the juries in this condition differed from the other two due to low variance within this jury on perceived
guilt of the accused. This difference in variance in this one condition was assumed to be, and treated as, random.
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between conditions is statistically greater than the amount of variation in juror ratings within
conditions.

5.1 Demographic information

Arange of demographic information was collected about the 210 jurors who participated in
the study. Table 5.1 shows the overall breakdown of age, sex, level of education achieved,
marital status, employment status and level of income. It shows that jurors reflected a wide
spread of the community. The median age of jurors was 50 years, meaning that half of all
jurors in the study were aged 50 years and less, while half were aged more than 50 years.
The youngest juror was aged 18 years and the oldest juror was 75. The sample of jurors in
this study was, on average, slightly older than the jury pool in Victoria (see Appendix A) in
which 68 per cent of jurors were aged under 50. Almost half of all jurors were married and
one in five jurors was employed full-time. Seventeen jurors had previously served on a jury
and about one third knew of someone who had been subject to rape or attempted rape.

Table 5.1: Demographics of jurors

No. Per cent
Age
18-24 33 16
25-39 44 21
40-54 41 20
55-59 28 13
60 and over 64 30
Sex
Female 108 51
Male 102 49
Highest level of education
Primary school S
Year 10 18
Year 12 46 22
TAFE or similar 32 15
University (completed undergraduate degree) 63 30
University (completed postgraduate degree) 48 23
Marital status
Single 56 27
Married 101 48
Defacto 16 8
Divorced 27 13
Widowed 9 4
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Table 5.1 continued

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file]
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Establishing emotionality and mode of testimony

Figure 5.1 shows that jurors did perceive the testimony of the complainant to be significantly
more emotional in the emotional conditions than the neutral conditions, and this pattern
was consistent.

Figure 5.1: Mean ratings on emotionality of complainant testimony, by condition

B Neutral B Emotional

Mean rated emotionality of complainant
o

Face-to-face CCTV Video

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file]

Note: A univariate analysis of variance revealed that the complainant was perceived overall as more emotional in
the emotional conditions than the neutral conditions, E(1, 204) = 335.98, p<.01. There were no significant
differences between mode of presentation nor any significant interactions.




5.2 Overall factors influencing juror perceptions

Sex differences

Studies investigating sex differences in sexual assault cases have commonly found that
female jurors are, on average, more likely than male jurors to believe the defendant guilty
(Clark & Nightingale 1997; Fischer 1991, 1997; McNamara, Vattano & Viney 1993). Vrij and
Fisher (1997) found that males attribute more responsibility to sexual assault victims than
females, and as a result find the victim more blameworthy.

In an early study of sex effects on verdicts in a mock rape trial Fischer (1991) found that more
females than males returned a guilty verdict in mock jury trials. The effect of these findings
on a 12-person jury was investigated further in a second study (Fischer 1997) where it was
hypothesised that as the number of females on a jury increased, so too would the number
of guilty verdicts. This was proved to be the case only where the jury was made up entirely
of females, or where females formed a large majority of jurors (i.e.10 or more).

Partly to try to control for any potential sex differences in this study the design was such
that juries were, where possible, comprised of equal numbers of males and females. This
reduced the likelihood that differences in perceptions between juries may be due to sex
differences, as the sex differences were randomly and evenly spread across juries and
conditions. However, it is useful to see how perceptions differed overall between males and
females on the primary dependent measures (Table 5.2).

On average:

* males were significantly more likely to perceive the complainant as less credible than
females;

* males tended to hold less favourable attitudes toward rape victims in general than
females — consistent with previous research on attitudes toward rape victims (e.g.
Ward 1988); and

» although not significant by conventional standards, females also tended to perceive
the accused as more guilty than males prior to jury deliberation — this difference
became significant after jury deliberation (see Figure 5.2).
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Table 5.2: Mean sex differences on primary dependent measures

Males Females
Mean SD Mean SD
1. Complainant credibility* 0.53 1.46 0.91 1.29
2. Empathy with complainant 3.94 1.22 3.98 1.34
3. Overall impression of complainant 0.53 1.40 0.62 1.38
4. Empathy with accused 3.07 1.32 2.87 1.17
5. Overall impression of accused -0.24 1.00 -0.15 0.78
6. Pre-deliberation belief about guilt of accused** 0.33 1.83 0.75 1.60
7. Post-deliberation belief about guilt of accused* 0.49 1.76 1.12 1.53
8. Attitudes toward rape victims scale* -37.93 15.67 -49.53 13.91

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: Items 1, 3, 5, 6 and 7 were measured on -3 to +3 scales. Items 2 and 4 were measured on 1 to 7 scales.
Higher scores on the Attitudes Toward Rape Victims Scale reflected more unfavourable attitudes toward rape
victims.

* differences significant to p<.05

** differences significant to p<.10

‘ Figure 5.2: Mean ratings on personal belief about guilt of accused prior to jury
‘ deliberation and after jury deliberation

- =¢= = Female —a— Male

3

2

1 PR - ¢
D ’ "
£ —a
S F
c 0
é Pre-jury deliberation Post-jury deliberation

-1

-2

-3

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
Note: Higher scores reflect greater personal beliefs of guilt.
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Correlations between variables

Positive attitudes toward the complainant were reflected in positive and strong
correlations between:

e victim credibility;
e empathy with the victim;
» overall impression of the complainant;
e positive attitudes toward rape victims in general;
« astronger personal belief about guilt of the accused; and
* low empathy with the accused.
Positive attitudes toward the accused were reflected in positive correlations between:
e empathy with the accused,;
* alesser belief in his guilt; and
» a higher perception that the complainant had contributed to the incident.

Correlations between all variables are presented in Appendix D.
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5.3 Perceptions of jurors immediately following trial
but before jury deliberation

How did the form of testimony affect juror perceptions?

Table 5.3 gives the means and standard deviations (measure of variance) for the main
dependent measures in the six testimony conditions. It shows that the mean scores for
each dependent measure were similar across conditions and sat close to the mid-range of
the scales. The amount of deviation around each mean, however, indicates that there was
a high degree of variance, implying that the means do not reflect the range of scores within
each condition. Examination of the frequencies of each measure within the six conditions
revealed that scores ranged across the scales in all conditions. Hence, rather than most
scores in each condition sitting around the middle of the scales, there were both low and
high scores — the mean reflects the averaging of these which masks the variation within
each condition.

Figures 5.3 to 5.12 show the mean ratings on each of the primary dependent measures,
by condition. To determine whether the patterns of ratings were affected significantly by the
mode in which testimony was presented (different and systematic patterns in ratings between
conditions are what should occur if mode of testimony does impact on perceptions), separate
univariate analyses of variance were conducted. This type of analysis assesses whether
the amount of variation in ratings between conditions is greater than the amount of variation
in ratings within conditions. Separate two (emotional or neutral testimony) by three (face-
to-face, CCTV, videotape) by two (female or male) analyses of variance (ANOVAs) were
conducted to determine whether any of the main dependent measures differed significantly
between testimony conditions.” It was found that, on average:

e the complainant was generally perceived as credible and credibility did not vary
significantly between conditions. Females on average perceived the complainant to
be significantly more credible than males;

» empathy with the complainant was moderate and this did not vary significantly between
conditions;

» the complainant was perceived favourably and this did not vary significantly between
conditions;

" Analyses of covariance, controlling for attitudes toward rape in general, were also conducted to determine
whether, statistically, differences between conditions may become apparent when attitudes toward rape victims in
general were held constant between jurors. While this reduced the error variance and attitudes toward rape victims
were significantly associated with the majority of the dependent variables, no additional significant effects were
found as a function of mode of presentation or emotion.
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* empathy with the accused was low and this did not vary significantly between
conditions;

» overall perceptions of the accused were neither favourable nor unfavourable and
this did not vary significantly between conditions;

» personal beliefs about guilt of the accused prior to jury deliberation tended toward
guilty and these did not vary significantly between conditions;

» females were marginally more likely than males to personally believe that the accused
was guilty;

» the complainant’s experience at court was perceived to be significantly more stressful
for her when her testimony was emotional than neutral;

» the fairness of courtroom procedures for the complainant was rated as higher in the
CCTV condition when her testimony was neutral rather than emotional. This difference
did not exist in the other two conditions; and

» although not significant by conventional standards (p<.10) there was a tendency for
the courtroom procedures to be perceived as less fair to the accused in the video
condition compared with the face-to-face condition.

In sum, the impacts of mode of testimony and emotionality of testimony on juror perceptions
and beliefs about guilt prior to jury deliberation appeared to be negligible. The amount of
variation in ratings between conditions was similar to the amount of variation in ratings
within conditions.
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‘ Figure 5.3: Mean ratings of complainant credibility, by condition

= =&= = Neutral —&—— Emotional

Face-to-face CCTV Video

Mean rating

-3
Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: Females on average perceived the complainant to be significantly more credible than males, p<.05. There
were no significant main effects of or interactions with mode of presentation or emotion.

‘ Figure 5.4: Mean ratings of empathy with complainant, by condition
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Face-to-face CCTV Video

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
Note: There were no significant main effects of or interactions with mode of presentation or emotion.
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‘ Figure 5.5: Mean ratings for overall impression of complainant, by condition
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
Note: There were no significant main effects of or interactions with mode of presentation or emotion.

Figure 5.6: Mean ratings of empathy with accused, by condition

= =&= = Neutral —&—— Emotional
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Face-to-face CCTV Video

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
Note: There were no significant main effects of or interactions with mode of presentation or emotion.

Y -




Figure 5.7: Mean ratings for overall impression of accused, by condition

= =e= = Neutral —&—— Emotional

o

Mean rating
iR

'
N
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
Note: There were no significant main effects of or interactions with mode of presentation or emotion.

Figure 5.8: Mean ratings for personal belief about guilt of accused,? by condition

= =&= = Neutral —&—— Emotional

Face-to-face CCTV Video

Mean rating

-3
Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
Note: Females were, on average, marginally more likely to personally believe the accused was guilty than males,

p<.10. There were no significant main effects of or interactions with mode of presentation or emotion.
@ Refers to “personal belief about guilt of the accused” scale, refer Appendix C.
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Figure 5.9: Mean ratings for perceived stress at court for complainant, by condition

. = =&= = Neutral —&—— Emotional
6
/ ———n

5
D
g, ¢ .
% ._.-‘—'_______-
=

3

2

1

Face-to-face CCTV Video

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: A significant main effect was found for emotion p<.01, indicating that, on average, jurors perceived the
complainant’s experience at court to be more stressful when her testimony was emotional than neutral. The
interaction between mode of presentation and emotion was not significant.

Figure 5.10: Mean ratings for fairness of courtroom procedures for complainant,

by condition
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: A significant interaction was found between condition and emotion p<.01 such that greater fairness for the
complainant was perceived in the CCTV condition when her testimony was neutral rather than emotional. This
difference did not exist in the other two conditions. The main effect for mode of testimony was not significant.
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Figure 5.11: Mean ratings of fairness of courtroom procedures for accused,

by condition
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: Although not significant by conventional standards there was a trend toward a main effect for mode of
presentation, p<.10 such that courtroom procedures tended to be perceived as slightly less fair to the accused in
the video than face-to-face conditions.

Figure 5.12: Mean ratings of complainant’s contribution to incident, by condition
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
Note: There were no significant main effects of or interactions with mode of presentation or emotion.
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Personal beliefs about the guilt of the accused

Personal beliefs about the guilt or innocence of the accused (referred to in Figure 5.8) were
measured with reference to four questionnaire items which were combined into a single
scale (see Appendix C). The four items were:

1. In your opinion, what is the likelihood that the complainant was actually sexually
assaulted by the accused?

2. To what degree do you believe the complainant did or did not consent to the sexual
intercourse which occurred?

3. In your opinion what is the likelihood that the accused did sexually assault the
complainant, knowing that she had not consented?

4. Based on what you saw and heard in the trial, to what degree do you personally
believe that the accused is guilty of the charge against him?

This personal belief about guilt of the accused scale reflects jurors’ personal beliefs
about the guilt of the accused, with a higher score reflecting a higher personal belief in the
guilt of the accused.

Personal beliefs about the guilt or innocence of the accused, however, may not necessarily
translate into a belief that the accused should be found guilty since a guilty verdict would
require the prosecution to have proved the case beyond reasonable doubt. For example, it
is possible for a juror to hold a personal belief that the accused is probably guilty but believe
that his guilt was not proved in court beyond a reasonable doubt. To investigate what jurors
thought and why in relation to guilt, six statements were provided to jurors and they were
asked to indicate which one of these statements came closest to reflecting their beliefs at
that time. The six statements, combined into a rationale for personal belief about guilt
of the accused scale, were:

| believe that...

a. the accused did have sexual intercourse with the complainant without her consent,
knowing that she had not consented, and the prosecution proved this beyond
reasonable doubt.

b. the accused did have sexual intercourse with the complainant without her consent,
knowing that she had not consented, but the prosecution did not prove this beyond
reasonable doubt.

c. the accused probably did have sexual intercourse with the complainant without her
consent, knowing that she had not consented, but considerable doubts remain.
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d. the accused did have sexual intercourse with the complainant without her consent,
but | think he truly believed that she had consented.

e. itis unlikely that the accused had sexual intercourse with the complainant without
her consent, but | cannot be sure.

f. the accused is innocent, he did not have sexual intercourse with the complainant
without her consent. She consented.

Figure 5.13 shows graphically that “rationale for personal belief about guilt of the accused”
prior to jury deliberation varied widely within all conditions. It can be seen that there was
no consistent pattern found within conditions — if rationale for personal beliefs about guilt of
the accused were significantly affected by the mode of testimony, then a consistent pattern
in juror perceptions would be expected to appear between conditions. The figures below
illustrate that this was not the case.

Figure 5.13: Jurors’ “rationale for personal belief about guilt of accused” prior to jury
deliberation

Face to face
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Prosecution Accused guilty ~ Accused Accused Accused Accused is
proved case  but this not probably guilty assaulted  probably not innocent, she
beyond proved but doubts  complainant guilty consented
reasonable remain but believed
doubt she had
consented

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file], n=69.
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CCTV
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file], n=71.
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file], n=70.

R -




5.4 Jury verdicts and jury processes

After completing the pre-deliberation questionnaire, juries were given up to one hour to
deliberate and attempt to reach a unanimous verdict:

» ofthe 18juries, there were two unanimous verdicts of not guilty® and 16 hung juries in
which a unanimous verdict was unable to be reached within the one-hour deliberation
process;

» of the two juries reaching a consensual and unanimous not guilty verdict, one was
in the CCTV neutral condition, the other was in the video emotional condition; and

« of the 16 hung juries, only two juries were hung by one juror (see Table 5.4). Three
juries were hung by two jurors and four juries were hung by three jurors. Similar to
the findings by Salmelainen, Bonney & Weatherburn (1997) these findings suggest
that hung juries are not caused by just one or two jurors. In this case, moving to a
majority verdict of 10-2 would have resolved only five out of 16 of these verdicts.

Table 5.4: Voting pattern for hung juries

Vote No. of juries
n-1 2
n-2
n-3
n-4
n-5
n-7

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file], n=16.

N W N AW

Note: n = number of jurors in jury in favour of a not guilty verdict

Given the high number of hung juries, a more sensitive measure of the jury decision by
condition is the degree to which individual jury members were in favour of a not guilty verdict
(as opposed to a guilty verdict) at the end of the jury deliberation process. Table 5.5 shows
that the proportions of juries in favour of a not guilty verdict varied between juries. Overall,
juries were generally leaning toward favouring a not guilty verdict, with only two juries where
the majority of jurors were favouring a guilty verdict over a not guilty verdict (face-to-face
neutral and video emotional conditions). Figure 5.14 shows that the proportion of all jurors
favouring a not guilty verdict did not vary by mode of presentation.

8 In two other juries (face-to-face emotional and CCTV emotional) a verdict of not guilty was pronounced by the
foreperson but two jurors and one juror respectively in each of these juries indicated in their questionnaire
immediately afterward that they had not agreed with the verdict and had not supported it. For the purposes of
analysis these two juries were not classified here as having reached a unanimous and consensual verdict.
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Table 5.5: Proportions within each jury in favour of a not guilty verdict*

Face-to-face CCTV Video
Emotional Neutral Emotional Neutral Emotional Neutral

Proportion in favour of a
not guilty verdict

Jury 1 .67 .36 .58 .75 .42 .67
Jury 2 .83 .73 .58 N5 .58 5|
Jury 3 L2 .82 .92 1.00 1.00 .83
Total .81 .64 .69 .83 .67 .75

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

* This was established through a questionnaire administered immediately after the jury deliberation process, in
which jurors were individually asked to indicate which verdict they had been in favour of.

Figure 5.14: Proportion of all jurors who favoured a guilty or not guilty verdict,

by mode of presentation
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Across all jurors, 155° (74%) favoured a not guilty verdict, compared with 55 (26%) favouring
a guilty verdict. Table 5.6 shows the characteristics associated with jurors who preferred a
not guilty or guilty verdict. In general, age and sex of jurors was not associated with preferred

9 Four jurors indicated that they did not know which verdict they favoured when questioned after jury deliberation.
These were categorised as not guilty for the purposes of this analysis since, by definition, these jurors were in
doubt.
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verdict. However, compared with those who favoured a not guilty verdict, those who preferred
a guilty verdict were significantly more likely to:

* hold favourable attitudes toward rape victims in general;
* believe the complainant to be highly credible;

e empathise more with the complainant;

« empathise less with the accused;

» personally believe that the accused was guilty both prior to and after jury deliberation;
and

* bein a jury where there were other jurors favouring a guilty verdict.

These findings imply that those who are willing to convict the accused (and hang a jury
because of their beliefs) believe strongly in his guilt and have firm and favourable attitudes
toward the complainant. This is in contrast to those jurors who favoured a not guilty verdict,
where there was considerably more variation on the attitudinal measures. The high variability
amongst those in favour of a not guilty verdict reflects the fact that a not guilty verdict can
either mean that a juror believes the accused to be innocent or that a juror believes the
accused is probably guilty but is unable to convict him beyond reasonable doubt. Of those
jurors favouring a not guilty verdict, half personally believed that he was probably guilty of
the crime and half personally believed that he probably was not.

Figure 5.15 shows that, when jurors who favoured a not guilty verdict are categorised
according to their initial personal belief about the guilt of the accused, it is clear that those
jurors who personally believed the accused was probably guilty felt unable to convict him
because they believed that the prosecution had not proved the case beyond reasonable
doubt.
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Table 5.6: Characteristics associated with type of verdict preferred by jurors

(column percentages)

Preferred verdict

Not guilty Guilty
(n=155) (n=55)

Sex
Female 50 55
Male 50 45
Age
Less than or equal to 49 years 50 49
Older than 49 years 50 51
Attitudes toward rape victims*
Unfavourable attitudes 54 85
Favourable attitudes 46 65
Perceived credibility of complainant*
Low credibility 43 4
High credibility 57 96
Empathy with complainant*
Low empathy 64 40
High empathy 36 60
Empathy with accused*
Low empathy 49 76
High empathy 51 24
Pre-jury deliberation belief about guilt of accused*
Not guilty 58 6
Guilty 42 94
Post-jury deliberation belief about guilt of accused*
Not guilty 49 2
Guilty 51 98
Direction jury leaning in*
Strong leaning toward not guilty 64 31
Weak leaning toward not guilty 36 69

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

* Chi square analyses significant to p<.01




Figure 5.15: Mean rating of degree to which prosecution had proved case beyond

reasonable doubt

Mean rating
o

Not guilty verdict and initially Not guilty verdict but initially Guilty verdict
believe not guilty believe guilty

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
Note: Higher scores indicate higher belief that prosecution proved the case.
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5.5 Perceptions of jurors after jury deliberation

How does the process of being in a jury and jury deliberation change jurors’ initial perceptions?
Obviously what jurors think and believe when they enter the jury deliberation room is
important as these perceptions will be the platform from which discussions will take place
and will largely impact upon the jury verdict. But the jury deliberation process is an active
one, requiring all jurors to reveal their hand and, if there is disagreement, to justify and
argue their point of view. It is likely that some degree of influence occurs, so what impact
does the deliberation process have on jurors’ perceptions of guilt and how does it influence
their initial judgements?

Amixed analysis of variance, comparing pre-jury deliberation personal beliefs about guilt with
post-jury deliberation personal beliefs found that there was, on average, a slight shift toward
a stronger personal belief in the guilt of the accused across conditions, F(1,198)=15.38,
p<.01 after jury deliberation.

Importantly, however, Figure 5.16 illustrates that this shift toward greater personal belief
about guilt of the accused after jury deliberation did not translate into a belief that the
prosecution had proved the case beyond reasonable doubt. Rather, some jurors became
more personally convinced that the accused was guilty but remained unable to convict him
on the basis of the evidence presented. This indicates that while many jurors (25 per cent
after jury deliberation, see Figure 5.17) personally believed the accused was guilty they were
forced to favour a not guilty verdict (this point was referred to earlier, and was reinforced
during the debriefing session. It is discussed further in Section 5.7).




Figure 5.16: “Rationale for personal belief about guilt of the accused” prior to jury

deliberation and after jury deliberation, by mode of presentation
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file], n=69.
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file], n=71.
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Video
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file], n=70.

Figure 5.17: “Rationale for personal belief about guilt of the accused” prior to jury

deliberation and after jury deliberation across all jurors
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Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file], n=210.
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The degree of shift between pre- and post-jury deliberation in “personal belief about guilt of
the accused” was also influenced by the direction in which the jury was leaning, the verdict
personally favoured by jurors and their initial personal beliefs about guilt. Figure 5.18 shows
that, on average:

» jurors who favoured a not guilty verdict and initially personally believed the accused
was not guilty (dichotomised scale) shifted more toward believing the accused was not
guilty when the jury as a whole was leaning toward not guilty, and shifted more toward
believing the accused was guilty when opinions within the jury were diverse;

» jurors who favoured a not guilty verdict but initially personally believed the accused
was guilty (dichotomised scale) shifted more toward believing the accused was guilty
when opinions within the jury were diverse, but tended not to shift when the jury was
leaning toward not guilty; and

e jurors who favoured a guilty verdict shifted more toward believing the accused was
guilty, regardless of the direction in which the jury was leaning.

In other words, jurors who initially personally believed the accused was not guilty tended to
be swayed more in their personal beliefs by the direction in which the jury was leaning than
those jurors who initially personally believed the accused was guilty. Those who believed
the accused was guilty and favoured a guilty verdict were, on average, not swayed by the
jury and tended to polarise in the direction of their prior beliefs. Again, this indicates that
jurors who favour a guilty verdict believe strongly in the guilt of the accused and in general
are likely to become more convinced in their beliefs after jury deliberation.
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Figure 5.18: Mean degree of shift between pre- and post-jury deliberation beliefs about

guilt (difference score) as a function of preferred verdict and direction in
which jury leaning
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initially believe not guilty believe guilty

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: Refers to “personal beliefs about guilt of the accused” scale. Positive difference scores indicate shift toward
greater perceptions of guilt. Controls for pre-deliberation beliefs about guilt. The interaction between direction in
which jury was leaning and verdict preferred by jurors was significant, E(2,203) = 3.06, p<.05.




5.6 Factors which influenced beliefs about guilt of the
accused

What factors influenced personal judgements about guilt of the accused prior to jury
deliberation?

Given that:

* mode of presentation and emotionality of testimony did not appear to impact in a
consistent way on juror perceptions;

» the beliefs and perceptions which jurors have after watching a trial are the platform
from which jury deliberations commence and in many ways will constrain the nature
and direction of group discussions and the verdict; and

e pre-jury deliberation beliefs about guilt are strongly correlated with post-jury
deliberation beliefs about guilt (r = 0.83);

understanding which factors influence personal judgements about guilt after jurors have
watched the trial is an important step in understanding how jurors might interpret the
information they are presented with and how they reach their judgements.

Linear multiple regression analyses were conducted to try to identify which variables
contributed significantly to pre-jury deliberation personal beliefs about guilt of the accused
(Table 5.7), after controlling for the effect of other variables. Variables entered into the models
were those which were logically and theoretically deemed to be potentially more causal than
correlational. Detailed regression tables are presented in Appendix D. It was found that
higher personal beliefs about guilt were significantly associated with:

* higher levels of education;

» personal knowledge of sexual assault victims;

* more positive attitudes toward rape victims in general;
* higher perceptions of victim credibility; and

* low empathy with the accused.

To identify what factors might contribute to more unfavourable attitudes toward rape victims in
general (one of the variables associated with higher personal beliefs about guilt), a separate
linear multiple regression analysis was conducted which included only demographic variables
(Table 5.8). More unfavourable attitudes toward rape victims were found to be significantly
associated with:
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e being male;
* having a lower income; and

» holding a more conservative political persuasion.

Table 5.7: Variables significantly associated with higher perceptions of guilt

Variables B Significance level
Demographics

Level of education .10 <.05
Personal knowledge of sexual assault victims .06 <.10
Attitudes toward rape victims scale -.09 <.05

Perception variables

Victim credibility 74 <.01
Low empathy with accused -.14 <.01
Adjusted R? for full model 74

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: The modes of testimony presentation were included in the analysis but were not significantly associated
with perceptions of guilt and did not contribute significantly to variance in perceptions of guilt — this finding is
consistent with the earlier results and indicates that factors other than mode of presentation are important in
how jurors interpret testimony.

Table 5.8: Demographic variables significantly associated with attitudes toward rape

victims scale

Variables B Significance level
Sex of jurors .36 <.01

Annual income -.20 <.01
Political conservatism .27 <.01
Adjusted R? for full model .23

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: Higher scores on the Attitudes Toward Rape Victims Scale reflect more unfavourable attitudes toward rape victims.

Based on these findings, Figure 5.19 presents a graphical representation of the hypothesised
pattern of relationships between the measured variables which were believed to ultimately
influence pre-deliberation personal beliefs about guilt. Obviously, there are many potential
influences on judgements about guilt which were not able to be measured in this study.
Figure 5.19 is only able to provide an indication of the hypothesised pattern of relationships
based on variables which were measured. Even with these limitations, it can be seen that
personal beliefs about guilt in this study were an outcome of many influences, including
those which are external to the trial and unique to jurors themselves (see also Finch & Munro
2005 for a discussion of the impact of extra-legal factors on juror decision-making in rape
cases). Attitudes which jurors bring with them into the courtroom (stemming from personal
experience, knowledge and pre-existing biases) as well as differences in demographics can
influence their interpretation of what they see and the judgements they make, irrespective
of the same information being presented to all jurors.
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Figure 5.19: Hypothesised relationships between measured variables relating to

personal belief about guilt

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].
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5.7 Jurors’ comments and feedback

Pre-existing beliefs about rape and rape myth acceptance

One of the key insights obtained during this study was the high degree to which many
jurors believed many of the myths which surround rape in general. Acceptance of these
myths mean that jurors have strong expectations about how a “real” victim would behave
before, during and after an alleged sexual assault and these expectations impact on their
perceptions of the complainant’s credibility. Examples which arose regularly and worked
against the complainant include:

» the complainant went willingly with the accused to the seminar room (why would she
do this? The seminar room was away from the party, no reason to go in there);

» the complainant flirted and danced with the accused during the evening (some degree
of encouragement);

» the complainant did not scream or shout for help (a rape victim would scream and
shout);

» the complainant went back to the party afterwards, she did not leave immediately (a
rape victim would leave immediately);

» there was no evidence of injury and no medical supporting evidence (surely there
would be evidence of injury and surely she would want to have DNA evidence
collected);

» the complainant composed herself and pretended nothing had happened (why would
she pretend nothing had happened if she had been raped?);

» the complainant continued to work with the accused for two weeks afterwards (a
rape victim could not continue to work with the person who had raped her);

e the complainant did not immediately tell anyone what had allegedly happened (she
would surely tell her female colleague whom she saw in the bathroom);

« the complainant did not report the incident to police for two weeks (why did she delay
in reporting the rape?); and

e a complainant would be visibly upset at having to recount the incident in court
(expectations about how a rape victim would behave and feel in court).

During discussions with jurors it became clear that these types of issues had been discussed
during jury deliberations as part of the process of weighing up the evidence. Some jurors
volunteered that they had advanced these arguments as a rationale for a not guilty verdict
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while other jurors volunteered that they did not adhere to these views and did not believe
they were relevant in reaching a verdict. Discussions with the Canberra Rape Crisis Centre
confirmed that the types of situations above occur regularly in sexual assault cases and that
victims can behave and react in a wide variety of ways for a range of reasons. The following
extract from a letter received from one of the jurors after the trial illustrates this point:

| have experience with trauma response and am aware it is not possible to
predict or pontificate on how people should or should not act when some-
thing horrible has happened to them — as appeared to be the case with the
female complainant. The victim may go into denial or dissociation because
they cannot accept or deal with what has happened. | had no trouble with the
complainant’s testimony and saw the defence [argument] as being nothing
short of an attempt to throw the jury off the track by tossing out red herrings
in matters where they [the jury] were likely to have no understanding, in par-
ticular, in relation to trauma response. And this came through in that the jury
guestioned very strongly the woman'’s response — e.g. the two week delay in
her reporting the incident.

The importance of this finding is that jurors’ beliefs about sexual assault and the expectations
that they have prior to entering the courtroom about how rape victims behave or should
behave impact on how they perceive and interpret a complainant and her testimony. This
is extremely important because, as was shown in this study, perceived credibility of the
complainant is strongly associated with perceptions of guilt. Further, (a) since many sexual
assault trials essentially boil down to one person’s word against the other and (b) it is not
uncommon to have trials where the accused does not give evidence so that it is only the
complainant’s testimony being presented to jurors, complainant credibility will by definition
often be the key factor on which jurors will make their decisions about guilt or innocence of
the accused. Educating jurors (and potential jurors) about the types of situations in which
sexual assault commonly occurs, how victims commonly behave and react and why they
behave and react the way they do would help to dispel some of the myths which exist in the
public domain and which are brought into the courtroom by jurors.

Reasonable doubt

One of the key issues which kept recurring when juries were asked about the difficulties
in trying to reach a unanimous verdict was how to define reasonable doubt. What is
reasonable doubt and how do they know if they have it or not? Most jurors acknowledged
that they had some degree of doubt about at least some element of the trial but had difficulty
identifying whether their doubt was sufficient to be “reasonable” or not. In addition to defining
reasonable doubt at an individual juror level, however, they then had to define and reach
consensus about what it was at a jury level. For some jurors a particular doubt was defined
as reasonable, whereas it was not for other jurors. This difficulty of defining and reaching
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consensus about reasonable doubt was raised by many jurors as a considerable obstacle
in trying to reach a verdict.

Consent

Despite the definition of consent provided by the judge®, many jurors had difficulty
understanding what was meant by “consent”. What is the point at which consent is given?
What defines whether consent has not been given? At what point does “yes” become “no” and
to what degree should the accused reasonably be able or expected to distinguish between
them? The question of consent was a central one in the trial, made more ambiguous for some
jurors who believed that the complainant had arranged to meet the accused in the seminar
room for sex but had changed her mind at the last moment (this was an interpretation placed
on the complainant’s testimony by some jurors — this was not the evidence given by the
complainant). In one jury in which this scenario was raised and debated, an argument had
developed as to whether the complainant’s implicit consent to sex (by supposedly arranging
to meet the accused for sex in the seminar room and perhaps engaging in kissing and petting
in the seminar room) was the point at which consent had been given and therefore justified
the accused having sex with her. Others argued that, regardless of whether the complainant
had agreed to meet the accused for sex and encouraged him to believe she was consenting,
if she said no at the last moment this established non-consent. Other discussions centred
around whether she had said no adequately, whether she had established non-consent and
whether the accused knew that she had not consented.

Inferring beyond the evidence given (filling in the gaps)

It was clear from the discussions with jurors that they wanted more evidence than was
given to them in the trial. In particular, jurors expressed a strong wish to have been given
the opportunity to see the accused give evidence in response to the testimony of the
complainant. In other words, many jurors felt that they had only seen one side of the story
(the complainant’s side) and wanted to see the complete picture in order to make an informed
judgement about whether the accused was guilty or not. For many jurors (by definition, not
those who favoured a guilty verdict) many of their questions remained unanswered and they
tried to fill in the gaps as they attempted to piece together what actually happened on the
night in question. Quite naturally, these jurors wanted to make sense of the information they
had been given. In order to reach a decision about guilt, however, these jurors needed more
information than they had been given and so tried to fill in the gaps by drawing inferences
about what may or may not have happened.

10 Consent involves conscious and voluntary permission to engage in sexual intercourse. It can be given verbally,
or expressed by actions. Similarly, absence of consent does not have to be in words; it also may be communicated
in other ways. However, the law specifically provides that a person who does not offer actual physical resistance to
sexual intercourse is not, by reason only of that fact, to be regarded as consenting to the sexual intercourse.
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Further, despite being given directions by the judge that the lack of evidence from the accused
must not be used against him, that there may be many reasons why the accused may not
give evidence and that they must not draw inferences adverse to the accused because he
did not give evidence, some jurors referred to his not giving evidence as “his choice” which
led them to infer guilt on his part. Why would an innocent person not want to give his side
of the story?

What does a verdict of “not guilty” mean?

Many jurors were keen to state that, although they favoured a not guilty verdict, this did not
mean that they believed that the accused was innocent. Rather, for many, this meant that
they were not able to favour a guilty verdict because the prosecution had not proved the
case beyond reasonable doubt, despite the fact that they personally believed the accused
was probably guilty. For some jurors, this caused a degree of internal discomfort and this
motivated them to want to explain the discrepancy to make it clear that a not guilty verdict
for them did not mean that they believed the accused was innocent. One juror asked why
the system could not be changed to allow three verdicts to be possible in jury trials:

e guilty;
* not guilty because the accused was innocent; and

* not guilty because the case was not proved beyond reasonable doubt.

Face-to-face versus not face-to-face

Although no systematic differences were found in pre-deliberation perceptions or propensity
for jury verdict between face-to-face, CCTV and video conditions, some jurors in the CCTV
condition expressed the view that they would have preferred the complainant to be physically
in the courtroom. These jurors stated that they felt unable to make an accurate assessment
of her character, demeanour and truthfulness on the screen and that they would have liked
her to be in the courtroom so that they could watch her non-verbal actions and whether she
looked at the accused in giving her testimony. This argument is consistent with the view
often circulated by those who oppose the use of CCTV and video; that jurors are more
able to detect the truth when they can see non-verbal cues in withesses. However, despite
the fact that some jurors felt this to be so in this study, research consistently suggests that
untrained adult observers are no more likely to detect truth or deception when presented
with non-verbal behaviour (Davies 1999), or when presented with evidence via CCTV
compared with face-to-face testimony (Orcutt et al. 2001; Tobey et al. 1995). The fact that
no systematic differences were found in verdict preferences also supports the argument
of Davies (1999) that, while jurors may have a preference for live witnesses, this does not
appear to influence their decision-making.
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When questioned about this, other jurors stated that this was not an issue for them and
they did not feel the need for the complainant to be in the courtroom in order to make an
assessment of her credibility. Interestingly, this issue was not raised in the pre-recorded
video conditions.

Attention to the accused

Jurors paid close attention to the accused in the courtroom and there was a spread of opinions
about his demeanour in court, despite the fact that his behaviour did not waiver between
juries or conditions. In the absence of his giving testimony, jurors were looking for additional
evidence of his guilt or innocence and the only information they had was his appearance
and demeanour in court. Some jurors interpreted his demeanour as arrogant, reflecting that
of a guilty person. Others felt that he seemed nervous and anxious and attributed this to the
stressful situation of being in court accused of a serious crime. The former interpretation
tended to imply guilt, the latter interpretation less so.

Selection of the jury foreperson

As is the practice in actual juries, each jury was required to select a foreperson who would
facilitate the group discussion and announce the verdict. During questioning at the end of the
study, it became clear that many jury forepersons had been largely self-nominated, indicating
that those with greater confidence/more dominant personalities may have been more likely
to end up as the jury foreperson. A letter received from one of the jurors by the researchers
after the study had concluded had this to say about the jury foreperson selection process:

The elected foreperson needs to be able to speak up and guide the other
jury members and keep the discussion on track. That calls for a strong and
confident person, but carries with it the risk of bullying weaker jurors into fall-
ing in line with the trend/majority or perhaps the foreperson’s own bias. We
did experience this.

Lack of knowledge about jury processes

There is a considerable lack of understanding amongst the general public about what is
involved in being on a jury. Jurors in this study had numerous questions about the jury
process in general, specifically:

* how are jurors selected?
» s selection a random process?

* how does the challenge process work?
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e canjurors ask questions of withesses?

* how long does a jury have to deliberate?

» what happens if a jury can’t reach a unanimous verdict?
Further questions in relation to sexual assault trials related to:

e can the accused be mandated by the prosecution to give evidence? If not, why
not?

» why might the accused choose not to give evidence?
» whatis the legal definition of the moment at which consent occurs?

« ifit must be proved that the accused knew the complainant had not consented, can
alcohol consumption by the accused be used as an excuse for not knowing? If so,
how often is this excuse used in sexual assault trials?

» how is it fair [to the accused] for the complainant to give her evidence from outside
the courtroom?

* how can the prosecution prove that the accused knew the complainant was not
consenting?
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6 Conclusions




The primary aim of this study was to investigate whether the format in which sexual assault
victim testimony is presented (face-to-face, CCTV or pre-recorded videotape) and the degree
of emotion expressed by the victim during her testimony affects juror perceptions and jury
decisions in a meaningful and systematic manner. That is, are jurors more likely to find a
defendant guilty when the complainant gives her testimony face-to-face compared with if
she gives her testimony via CCTV or pre-recorded video? Are jurors more likely to convict
if her testimony is emotional rather than neutral? Based on the findings from this study, the
answers to these questions appear to be no.

Emotion

Emotionality of testimony did not impact in any consistent or systematic way on jurors’
perceptions of the complainant or the accused (other than perceiving her to be more stressed
when emotional than neutral). This is likely to be explained by individual differences in
preferences for victim testimony. Some jurors indicated that they found her testimony more
plausible because she was not emotional; other jurors indicated they would have found
her more plausible if she had been emotional. Across diverse juries (and actual juries are
diverse) it is likely that these individual differences in preferences cancel each other out;
there was no consistent pattern found where emotion resulted in more favourable attitudes
toward the complainant or less favourable attitudes toward the accused.

Mode of testimony

Perceptions and ratings of guilt immediately after watching the trial and prior to jury
deliberation were generally not affected by mode of testimony (face-to-face, CCTV or pre-
recorded video). Juror perceptions varied widely within all three conditions and no consistent
pattern emerged to suggest that mode of presentation was systematically affecting jurors.

The findings in this study do not suggest that mode of presentation per se impacts
detrimentally in any meaningful or consistent way on jury outcomes for either the complainant
or the accused. Rather, the findings suggest that what may be much more important than
the manner in which testimony is presented are the pre-existing attitudes, biases and
expectations that jurors bring with them into the courtroom.

Juror deliberation

Overall, jury deliberation seemed to produce a slight shift toward a greater personal belief
in the guilt of the accused. However, the shift in personal belief about guilt of the accused
did not seem to translate into the belief that the prosecution had proved the case beyond
reasonable doubt. Rather, some jurors seemed to become more personally convinced
that the accused was guilty but were unable to convict him because of reasonable doubt.
This means that, while jury deliberation appeared to result in an overall shift in personal

AIC Research and Public Policy Series

= PRI



beliefs about guilt (presumably due to the different arguments being put forward during the
deliberation process and the reflection that goes with exposure to different viewpoints), juror
preferences for jury verdicts (guilty or not guilty) remained relatively unchanged. If jurors
entered the jury deliberation room believing that the prosecution had not proved the case
beyond reasonable doubt, they tended to stick with this view regardless of any shift in their
personal beliefs about the guilt of the accused.

Practical implications

The degree to which jurors believed the prosecution had proved the case beyond reasonable
doubt prior to entering the jury deliberation room appeared to be crucially important in terms
of the verdict. Even becoming more persuaded that the accused was probably guilty during
jury deliberations was unlikely to affect a juror’s belief about what the verdict should be. This
implies that overcoming reasonable doubt and providing sufficient proof in court to eliminate
reasonable doubt is crucial for the successful prosecution of sexual assault cases.

Juror feedback highlighted the difficulties that many jurors experienced in trying to grasp
the meaning of “consent”. Defining consent as being “conscious and voluntary permission
to engage in sexual intercourse”, whether given verbally or in actions, appears to be
insufficient for the purposes of conferring a clear understanding of what is meant by consent.
Without a clear and consensual understanding of what is meant by consent, juries may face
stumbling blocks when trying to reach a verdict as a large part of the jury discussions will,
of necessity, revolve around trying to reach consensus on what consent means. Providing
juries with a much clearer definition of consent may assist in reducing the amount of time
spent trying to work out what consent means, and allow more time to focus on whether in
fact it occurred.

Understanding how jurors interpret the information they see and hear in the courtroom and
identifying the factors which might affect the way they interpret information is crucial to
understanding why a sexual assault case may or may not be successfully prosecuted. Victim
credibility was positively associated with a belief about guilt, but victim credibility is not an
objectively defined phenomenon —whether a juror perceives a complainant as credible is not
simply about the clothes she wears or the consistency of her story, or the manner in which
she presents her testimony. If it were, we would have expected all jurors to have the same
opinions about her credibility in each of the conditions in this study (since these were being
kept constant across jurors). This was not the case — jurors had different opinions about
her credibility which were unrelated to these issues. Jurors are not passive recipients of
information. They actively interpret what they see and hear based on their own knowledge,
experience, attitudes, biases and expectations. These beliefs and expectations drive the
way they interpret information and the subsequent judgements they make. Understanding
what these beliefs and expectations might be and how they impact on judgements relating
to credibility and guilt is essential to understanding whether and how a sexual assault case
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might be successfully prosecuted, and how successful prosecutions might be achieved in
the future.

Caveats

While no systematic differences were found in this study between face-to-face, CCTV and
pre-recorded video evidence on jury outcomes, it is important to note that a 42-inch plasma
TV screen was used in the CCTV and video conditions in this study. This meant that the
image of the complainant was large, clearly visible and audible to jurors who were seated
about six metres from the screen. It would be inappropriate, inaccurate and inadvisable to
assume that the same findings from this study would generalise to court situations where
the audio/visual technology was different or of a lesser standard. It is important that jurors
are able to see the complainant clearly and hear her clearly™ if audio/visual technology is
to be used.

Despite the great lengths we went to in our attempt to replicate what actually happens in a
courtroom and in a jury, itis a truism that this was not an actual court case and these were not
actual jurors who had been summonsed for jury duty. The jurors in our study (while members
of the general public, eligible for jury duty and diverse) were self-selected and, by definition,
interested in being on a jury. Hence, despite our best attempts to make it so, the findings
from this study do not mean that the same findings would necessarily or always occur in
real juries, or that there may never be situations in which mode of testimony or emotionality
of the complainant may impact on jurors in a way which did not occur here. However, it was
never the intention of this study to make such a claim; rather, the value of this study was in
its ability to hold mode of presentation constant across jurors while controlling as many other
sources of variance as possible to try to isolate an effect if it existed under such conditions.
Without an experimental study such as this one it would be an extremely difficult, if not
impossible, task to try to isolate the effect of mode of presentation in an actual courtroom in
the presence of so many other naturally occurring confounding influences.

Possible directions for future research

This is the first time, to our knowledge, that an experimental study of this nature and magnitude
has been conducted to investigate the impact of mode of presentation of adult complainant
sexual assault testimony on juror perceptions and jury outcomes. A strong attempt was made
to try to replicate, as far as possible, a real court case in a real court setting with members
of the public who are representative of actual jurors in order to be able to generalise the
findings to actual juries in adult sexual assault cases. Hence, we would argue that the study’s

1 The importance of the adequacy of audio/visual technology in courts is discussed in some detail in Responding to
sexual assault (ODPP & AFP 2005).
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ecological validity is high and considerably higher than anything yet attempted in this area.
However, this is one study only and while we have considerable confidence in the importance
and validity of the findings it is always reassuring to build an evidence base in which the
findings can be replicated and corroborated. A second study, building on this one but perhaps
with some additional amendments (for example, where the accused might give evidence, a
longer trial and a longer time for jury deliberation) would provide a stronger foundation and
evidence base for initiating changes to how complainants could give evidence.

Identifying the pre-existing attitudes, biases and expectations which jurors bring into the
courtroom and the types of myths surrounding sexual assault that some jurors adhere to
would also greatly assist in understanding what types of attitudes lead to what types of
outcomes in sexual assault trials. This would also allow avenues for changing beliefs which
are based on myths and incorrect stereotypes through targeted education and awareness
campaigns.
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Appendix A — Methodology




Overview of research design

The research design comprised a three (face-to-face, CCTV, video) by two (neutral or
emoational victim behaviour) between subjects design. This meant there were six experimental
conditions. Individual jurors were randomly allocated to juries and conditions. Three juries
participated in each condition. While a strong attempt was made to ensure that 12 jurors
participated in every jury, four juries had 11 jurors and one jury had 10. A total of 210 jurors
participated in the mock trials. The overall design is shown in Table Al.

Table Al: Summary of research design (n=210 jurors)

Mode of victim testimony

Victim emotionality Face-to-face CCTV Video

Neutral Condition 1 Condition 2 Condition 3
Jury 1 =11 Jury 1 =12 Jury 1 =12
Jury 2 =11 Jury 2 =12 Jury 2 =12
Jury 3=11 Jury 3=11 Jury 3 =12

Emotional Condition 4 Condition 5 Condition 6
Jury 1 =12 Jury 1 =12 Jury 1 =12
Jury 2 =12 Jury 2 =12 Jury 2 =12
Jury 3=12 Jury 3=12 Jury 3=10

Scenario and transcript

The transcript for the trial was based on an actual transcript taken from an adult sexual
assault trial in New South Wales. This particular transcript was selected by the Criminal
Law Review Division (CLRD) of the New South Wales Attorney General’s Department and
provided (de-identified) to the AIC. A section of the transcript was then extracted and modified
to ensure that it incorporated elements deemed as representative by CLRD of adult sexual
assault cases generally. CLRD requested that in the trial scenario:?

(a) alcohol had been consumed by both the complainant and the accused;*
(b) the complainant knew the accused prior to the incident;

(c) the complainant should continue to work with/see the accused after the alleged

2 These elements of the scenario were confirmed by the Canberra Rape Crisis Centre as common in sexual
assault cases.

3 Finney (2004) notes that there is a well-established association between sexual assault and alcohol

consumption by both victims and offenders. In the original transcript (unedited) alcohol had been consumed by both
the complainant and the accused.
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incident and prior to making a complaint;

(d) the complainant should not be obviously externally distressed after the alleged incident
and her distress should not be witnessed by anyone;

(e) there should be no physical injury or forensic evidence;

(f) there should be a delay before the complainant reported the incident to anyone, and
she should report it to a friend before reporting to police. It was deemed that a two
week delay was appropriate; and

(g) there should be the occasional discrepancy in her testimony.

The research design dictated that the length of the scenario to be watched by jurors in the
courtroom would be about one and a quarter hours. This meant that the length and content
of the transcript was constrained by the length of time it would take to be acted out in the
courtroom. Due to the time constraint on the trial it was decided that the focus of the transcript
would be on examination and cross-examination of the complainant. The accused would
be present in the courtroom in all conditions but would not give evidence (hot uncommon
in sexual assault trials). The fact that only the complainant would be giving evidence in the
trials and that there was no other corroborating evidence to support her testimony meant
that it boiled down to one person’s word against the other. While “word against word” cases
are the most problematic they are also the most common (Lievore 2004).

To attempt to determine if there was adequate ambiguity in the scenario (so that jurors could
feasibly be swayed one way or another in deciding about guilt of the accused during the
trials) the transcript was pre-tested with eight staff members at the AIC who were unaware of
the purpose of the trials or the content of the script itself. These staff members were asked
to read the transcript and indicate the degree to which they believed the accused was guilty
of raping the complainant without her consent, knowing that she had not consented. On the
basis of this feedback some minor amendments were made to the script to try and increase
the level of ambiguity so that floor and ceiling effects could be avoided.




Overview of courtroom scenario

In July 2004 both the accused and the complainant worked for an accountancy firm; the
accused as an accountant and the complainant as his clerk. They were both present at
an end-of-financial year work party held by their employer on the evening of Friday 9 July
2004. The party was held at a function centre in Sydney. During the course of the evening,
when both were affected by alcohol, there was some jocular conversation between them
about sexual matters in the presence of other people. The complainant also danced
with the accused several times during the course of the evening. At about 10.00 pm,
as the complainant was leaving a toilet some distance from where the party was, she
encountered the accused in a corridor. She called out to him, he stopped in the corridor,
waited for her to catch him up, and they continued to walk down the corridor together
(in the opposite direction from the party) into a seminar room. The complainant claimed
that the accused had told her in the corridor that he wanted to show her something in
the seminar room. She claimed that, once in the seminar room, the accused locked the
door, tried to kiss her, and attempted unsuccessfully to persuade her to engage in an
act of fellatio. According to the complainant, the accused then forced her to have sexual
intercourse with him, despite her resistance and protests. During cross-examination it
was established that she did not shout for help during the incident. It was made clear at
the beginning of the trial that there was no dispute between the two parties that sexual
intercourse occurred in the seminar room — the question was whether the complainant
had consented or not. The accused had pleaded not guilty to the charge.

After the alleged incident, the complainant claimed that she went to a bathroom to clean
herself up. She met another work colleague in the bathroom but said nothing to her
about the alleged incident. The complainant then went back to the party for another hour
before leaving and gave no indication to anyone about what had allegedly happened.
When questioned, she claimed she did not want anyone to know about what had
happened because she felt embarrassed and ashamed. She continued to work with
the accused for another two weeks. The complainant first reported the alleged assault
to a work colleague two weeks after the party who persuaded her to report it to the
police that same day.

The issue at trial was not whether sexual intercourse between the accused and the
complainant had occurred, but whether the complainant was a consenting party.
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Selection of professional actors
Six professional actors played the roles of:
» the complainant (a 23 year old female);
« the accused!* (aged early thirties);
» thejudge;
 the Crown prosecutor;
» the defence counsel; and
e acourt attendant.

In addition to the actors, a theatre director was employed for the duration of the rehearsals
(two weeks) to ensure that the actors knew what they had to do and how they had to do it.
This was deemed very important as it was essential that the actors behaved in exactly the
same way for each trial.

Actors (other than the “accused” and court attendant) were recruited through advertisements
placed in The Canberra Times newspaper, local theatre newsletters and on a national arts
and entertainment internet website. Advertisements specified the roles required and that
Actors Equity rates of pay would apply for professional actors. Applicants were asked to
attach to their applications a biography and a photograph, and a closing date for applications
was given. A large number of applications were received and auditions were scheduled
and held at the AIC premises over three full days. Applicants came from the ACT, Victoria
and New South Wales to audition. For all those auditioning, a relevant short extract of the
script (relevant to the role being applied for) was sent out to the actors about two weeks
beforehand and actors were asked to familiarise themselves with the lines prior to the
audition. Successful actors for the roles were those who had learned their lines, were able
to show a range of emotional states during the audition, accepted direction well and seemed
to fit the roles well. Selection of actors was made by the authors and the theatre director.
Each successful actor was advised that they would be employed full-time for five full weeks
and that they would need to be available for the entire five-week period of engagement. It
was necessary to employ actors for the five-week period to ensure that, if any trials needed
to be re-run, the actors would be available for this purpose. It was crucial in the trials that
exactly the same actors were involved in each trial. Two weeks of full-time rehersals were
followed by three weeks of trials.

14 The “accused” was recruited through a professional modelling agency and the court attendant was recruited
through a local drama school.
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Selection of mock jurors

The design specified in Table A-1 required 18 juries, each comprising 12 jurors. This meant
that 216 jurors were required. In order to try to emulate as closely as possible the jury
process that occurs in New South Wales, as well as jury breakdown on age and gender,
information about age and gender of actual juries was sought. This information was not
able to be obtained in relation to New South Wales jury demographics, but age and gender
breakdown of jury pools in Melbourne was able to be provided by the Victorian Juries Office
for 2003-04 (see Table A-2). It can be seen that:

e 43 per cent of these jurors were aged between 18 and 39 years, and 57 per cent
were aged 45 and over; and

» 51 per cent of these jurors were male and 49 per cent were female.

Table A-2: Gender and age breakdown of prospective jurors attending the Melbourne

jury pool in 2003-04

2003-04
% % %
Age range Males Females Total jurors

40-44 13.01 11.72 12.38
45-49 11.59 13.71 12.63
50-54 10.34 12.12 11.21
5559 8.57 10.14 9.34
60-64 5,72 5.93 5.86
65-69 3.85 3.24 3.55
70-74 1.63 1.01 1.33
75-79 0.89 0.34 0.62
80+ 0.15 0.15 0.15
Total HIINIES 48.87 100.00

Note: Persons attending this pool may be empanelled as jurors on Supreme or County Court criminal or civil
trials. Data do not include jurors attending regional courts.

Source: Office of the Juries Commissioner of Victoria (unpublished data)

While it was clearly not possible in this research project to provide an exact match on juror
age breakdown (given that actual jury selection is random and mandatory while the current
research had to rely on members of the public volunteering to participate), it was decided
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that each jury in this research project would aim to be comprised of jurors who were half
male, half female, half aged 18 to 39 and half aged over 40 (see Table A-3).'* Quotas for
each age/sex group were constructed and had to be met for juror inclusion. Lists of numbers
within each quota group were generated and these numbers were randomly allocated to
juries. This meant that when eligible jurors rang in to participate they were automatically
randomly allocated to a jury when their name was placed against the next available slot in
their age/sex quota list. To allow for the possibility that one or two jurors may not turn up on
the day of their allocated trial, 14 jurors where possible were randomly allocated per jury
(see procedure below).

Table A-3: Composition of juries in mock video trials

| Sex Age group
18 — 39 years 40 years and over
Female One quarter younger females  One quarter older females
Male One quarter younger males One quarter older males

Note: While every attempt was made to ensure the above age breakdown in each jury, occasionally a juror who
may have been outside the specified age range was included in a jury. These numbers however were small.

Advertisements for jurors for the mock trials were placed in The Canberra Times, local
community papers in the ACT (including Queanbeyan in New South Wales), local gyms, the
Canberra Institute of Technology and the University of Canberra. The advertisements stated
that the Australian Institute of Criminology was seeking males and females of all ages (aged
18 years and over) to participate as jurors in mock sexual assault trials, and that the trials
formed part of research investigating how jurors respond to adult sexual assault testimony.
It was stated that participants would be required for four hours and would be paid $40 to
cover travel and ancillary costs (the same amount paid to actual New South Wales jurors
for half a day). Jurors received the payment at the conclusion of each trial.

Overall, there was a strong response to the advertisements. When members of the general
public called in, the same juror eligibility criteria as used in New South Wales were applied
(see Appendix B). In addition, respondents were asked if they had ever been the victim of a
sexual assault. Those who answered in the affirmative were excluded from participation in
the trials. This was to reduce any potential distress which might arise as a result of watching
the trial. Respondents who were eligible to participate were then given further information
about the trials and what their participation would involve. Name and address details were
collected and respondents were then asked to indicate which age group they were in. If the
quota for their age group was not yet full they were randomly allocated to a jury and details
of the date and time of their mock trial were provided to them. If the quota for their age

5 Findlay (1994) in a survey of jurors in New South Wales found that about one third of juries were comprised of
equal numbers of males and females. In 70 per cent of juries the ratio was 5:7.

R -




group was full they were advised of this and placed on a waiting list. It is noteworthy that
the older female age group filled up first while the younger male age group filled up last.
Confirmation letters were then sent out to jurors with details of their mock trial and a map of
the University of Canberra showing where they would be met. A phone call was also made
to jurors a few days prior to their scheduled trial to remind them of the date and time of the
trial, and to ensure that they were still able to participate.

A total of 373 people contacted the AIC in response to the advertising (68 of these were
ineligible to participate). Of the total number who called the AIC:

* 62 per cent of these had seen the advertisement in The Canberra Times;
» 27 per cent had seen the advertisement in the local community paper;
» four per cent had seen flyers at the University of Canberra;
» three per cent had seen flyers at the Canberra Institute of Technology; and
» four per cent had seen the flyer elsewhere or heard about the project through word
of mouth.
Dependent measures

The information required for purposes of informing this research project were obtained
from the jurors in each condition. Questionnaires were constructed with items designed to
measure:

* complainant credibility;

e empathy with complainant;

» overall impression of complainant;

» personal belief about guilt of the accused;

» degree to which the Crown had proved its case;
e empathy with the accused;

» overall impression of the accused,;

e perceived stress at court for the complainant;

» perceived fairness in courtroom procedures; and

* individual attitudes toward rape victims (in general).
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The individual questions for each of the above and scale reliabilities are presented in
Appendix C.

The dependent measures comprised:
» demographic information for each juror;

e aquestionnaire administered to jurors individually immediately following the trial but
before jury deliberation;

e ajury verdict;

* a questionnaire administered to jurors individually following the jury deliberation
process and verdict; and

e an attitudes toward rape victims questionnaire.

Piloting

In the second week of rehearsals (the week prior to commencement of the mock trials) the
trials were piloted with two juries. One jury watched the face-to-face emotional testimony
while the other jury watched the face-to-face neutral testimony. The purpose of the piloting
was to identify whether the questions in the questionnaire were able to be understood and
answered without difficulty by jurors, to determine the timing of the trials, to assess how the
jury deliberation process would go, and to identify any other unexpected problems or issues
which may have arisen during the trials.

Procedure

Jurors for each trial were met at a pre-determined location at the University of Canberra and
escorted to a room close to the mock court room where they were briefly advised again that
they were going to watch a mock sexual assault trial. Each juror was then given a unique
codenumber. They were advised that by using this codenumber they could not be individually
or personally identified with their responses. Jurors were advised that the purpose of the
codenumber was to allow the researchers to link responses for each juror so that the research
could be conducted properly but in a way which did not identify individual jurors with their
responses. Jurors then completed a consent form and a short demographics questionnaire.
They were then escorted into the mock court room where the actors were already in position,
and were led to the jury box by the court attendant where they were seated. In the courtroom
in all conditions, there were present the judge, the courtroom attendant, the defence counsel,
the prosecutor and the defendant (who sat behind the defence counsel). The judge, defence
counsel and prosecutor were attired in robes, jabots and wigs. Once the jurors were seated,
the trial commenced. The trial lasted for about one and a quarter hours.
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Face-to-face condition

The judge opened with his remarks to the jury, advising them of their role as opposed to his.
The Crown prosecutor then embarked upon the case, outlining the scenario of the case and
highlighting that the burden of proof lay upon the Crown to prove the guilt of the accused
beyond a reasonable doubt. The Crown then called the complainant to the witness stand.
The complainant entered the courtroom, was led to the witness box and was sworn in by
the court attendant. The prosecution then questioned the complainant about the alleged
incident. This was followed by the defence counsel’s cross-examination of the complainant,
and a short re-examination by the prosecutor. At the completion of the examination the
judge thanked the complainant and advised her that she could step down from the witness
box. She was escorted out of the courtroom by the court attendant. The prosecution then
summed up the prosecution’s case to the jury. This was followed by the defence counsel’s
summing up to the jury. The judge then summed up the case for the jury, directed them that
the accused’s silence could not be used against him or taken to imply guilt, and gave them
directions as to what they were required to do in reaching their verdict.

CCTV condition

As in the face-to-face condition, except that when the complainant was called to the witness
box the judge stated to the jury:

Members of the jury, the testimony you are about to hear will be presented
to you via closed circuit television. This means that the witness is in another
room and she will be presenting her evidence from that room. You can watch
the witness on the TV monitor that is facing you. The monitor before you will
allow you to watch the witness and hear her testimony without her being pres-
ent in this courtroom. It is standard procedure for complainants’ evidence in
such cases to be given by these means. You should consider the testimony
that will be presented now in the same way you would if the witness were in
the courtroom before you. | must caution you against drawing any inference
adverse to the accused or giving the evidence any greater or lesser weight
because it is given by these means. The use of closed circuit television for
evidence is standard practice and is not to be used or interpreted in any way
against the accused. Its use does not imply that the accused is guilty and
you must not interpret it that way. It is important that you understand this and
keep it in mind during the testimony that is about to be given.

A 42-inch plasma TV screen facing the jury was turned on and the complainant could
be clearly seen. The screen showed her head, upper body and hands, and that she was
seated. Her face could be clearly seen. The court attendant left the courtroom and was seen
a few moments later on the screen entering the room with the complainant and swearing
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her in. Everything said to and by the complainant was transmitted loudly and clearly by a
microphone into the courtroom. The questioning by the prosecutor and defence counsel
and the answers given by the complainant were exactly as they were in the face-to-face
condition. At the completion of the examination the judge thanked the complainant and
advised her that she was free to step down. The screen in front of the jury then went blank
and the court attendant returned to the courtroom.

The prosecutor summed up the prosecution’s case to the jury, followed by the defence
counsel’s summation. The judge then summed up the case to the jury as he did in the face-
to-face condition, but added the following:

Members of the Jury you will note that Ms ... has given her evidence via
closed circuit television. It is standard procedure for complainants’ evidence
in such cases to be given by these means. You must not draw any inference
adverse to the accused or give the complainant’s evidence any greater or
lesser weight because it is given by those means.

The judge then gave the jury directions as to what they were required to do in reaching
their verdict.

Pre-recorded videotape condition
When the complainant was called to give evidence, the judge stated to the jury:

Members of the jury, the testimony you are about to hear has been recorded
at an earlier date and will be presented via videotape. You can watch the
witness’ testimony on the monitor before you. The monitor will allow you to
watch the witness as she testified at an earlier date without her being pres-
ent in this courtroom. It is standard procedure for complainants’ evidence in
such cases to be given by these means. You should consider the testimony
that will be presented now in the same way you would if the witness were in
the courtroom before you. | must caution you against drawing any inference
adverse to the accused or giving the evidence any greater or lesser weight
because it is given by these means. The use of pre-recorded videotape for
evidence is standard practice and is not to be used or interpreted in any way
against the accused. Its use does not imply that the accused is guilty and
you must not interpret it that way. It is important that you understand this and
keep it in mind during the evidence that is about to be given.

A 42-inch plasma TV screen facing the jury was turned on and the complainant could be
seen on the screen. The screen showed her head, upper body and hands, and that she
was seated. Her face could be clearly seen. The videotape showed the court attendant
swearing the complainant in and the jury could clearly hear everything said to and by the
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complainant. The questioning by the prosecutor and defence counsel and the answers given
by the complainant were exactly as they were in the face-to-face condition. On the screen,
however, the camera was focused solely on the complainant so that while the questions from
the prosecutor and defence counsel could be clearly heard in the background on the tape,
only the complainant could be seen on the screen. While the tape was playing the judge,
prosecutor and defence counsel in the courtroom were seated and watching the videotape.
At the completion of the examination the judge in the videotape thanked the complainant
and advised her that she was free to step down from the witness box. The screen in front
of the jury then went blank.

The prosecutor summed up the prosecution’s case to the jury, followed by the defence
counsel’'s summation. The judge then summed up the case to the jury as he did in the face-
to-face condition, but added the following:

Members of the jury you will note that Ms ... has given her evidence by means
of a video recording made prior to today. It is standard procedure for complain-
ants’ evidence in such cases to be given by these means. You must not draw
any inference adverse to the accused or give the complainant’s evidence any
greater or lesser weight because it is given by those means.

The judge then gave the jury directions as to what they were required to do in reaching
their verdict.

Members of the jury, the accused stands before you upon an indictment, that he did
have sexual intercourse with Ms ... without consent, knowing she did not consent. To
that charge the accused has pleaded not guilty. It becomes your duty and responsibility,
to consider whether the accused is guilty or not guilty of the charge and to return your
verdict according to the evidence which you have heard.

The facts of the case and the verdicts you give are for you, and you alone, because
you alone are the judges of the facts. It is for you to assess the evidence. Your ultimate
decision as to what evidence you accept and what evidence you reject may be based
on all manner of things, including what the witness has had to say; the manner in which
the witness said it; and your general impression about the evidence given.

You are not obliged to accept the whole of the evidence of any one witness. You may,
if you think fit, accept part and reject part of the same witness’ evidence. The fact that
you do not accept a portion of the evidence of a witness does not mean that you must
necessarily reject the whole of the witness’ evidence.

In undertaking this task you are expected to use your individual qualities of reasoning;
experience; and understanding of people and human affairs. You have very important
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matters to decide in this case. The privilege of sitting in judgment upon your fellow
citizens is one which carries with it corresponding duties and obligations. You must act
impartially, dispassionately and fearlessly. You must not let sympathy or emotion sway
your judgment. Your decision must be unanimous.

Let me now say something to you about the onus of proof. This is, as you have already
been told more than once, a criminal trial of a most serious nature and the burden of
proof of the guilt of the accused is placed on the Crown. That onus rests upon the Crown
in respect of every element of the charge.

The accused has not given evidence in response to the Crown’s case. There is no
obligation for him to do so. There are a number of important directions of law | must now
give you. | must warn you that there may be reasons unknown to you why an accused
person, even if otherwise in a position to contradict or explain evidence, remains silent.
As | have already pointed out, the Crown bears the onus of satisfying you beyond
reasonable doubt that the accused is guilty of the offence charged. The accused bears
no onus. The accused is presumed to be innocent until you have been satisfied beyond
reasonable doubt by the Crown that the accused is guilty.

I direct you, as a matter of law, that the accused’s silence cannot be used against him.
It does not constitute an admission by the accused and no adverse inference must be
drawn from that fact. You must not fill gaps in the evidence tendered by the Crown and
the fact the accused has not given evidence may not be used in assessing whether the
Crown has proved its case beyond reasonable doubt.

You must not speculate about what might have been said if the accused had given
evidence. It is not for the accused to prove his innocence but for the Crown to prove
his guilt and to prove it beyond reasonable doubt. The Crown does not have to prove,
however, every single fact in the case beyond reasonable doubt. The onus is upon the
Crown to prove the elements of the charge beyond reasonable doubt.

The elements of the charge that the Crown must prove beyond a reasonable doubt for
you to return a verdict of guilty are that:

« firstly, there was sexual intercourse;
e secondly, the sexual intercourse was without the consent of Ms ...; and

« thirdly, the accused knew Ms ... was not consenting or was reckless as to whether
she was consenting or not.

Itis common ground in this case that sexual intercourse took place between the accused
and Ms ... and you would be satisfied beyond a reasonable doubt that this element of
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the charge has been made out.

You must then consider whether the Crown has proved beyond reasonable doubt that
Ms ... did not consent. It should be noted, at the outset, that the accused does not have
to prove that Ms ... consented; it is for the Crown to prove beyond reasonable doubt
that she did not. What then, is meant by consent?

Consent involves conscious and voluntary permission to engage in sexual intercourse.
It can be given verbally, or expressed by actions. Similarly, absence of consent does
not have to be in words; it also may be communicated in other ways. However, the
law specifically provides that a person who does not offer actual physical resistance
to sexual intercourse is not, by reason only of that fact, to be regarded as consenting
to the sexual intercourse.

The Crown must prove beyond reasonable doubt that Ms ... did not consent. If the
Crown fails to do so, then the accused is not guilty of this charge. If you are satisfied Ms
... did not consent, then you must go on to consider the third element, namely, whether
the accused knew that she was not consenting.

The Crown must prove, beyond reasonable doubt, that the accused knew Ms ... did
not consent. This is a subjective, and not an objective test. You might ask how, in the
absence of an admission by the accused, the Crown can prove he was aware that Ms
... did not consent. The Crown asks you to infer from the other facts which it has set
out to prove, that the accused must have known and indeed did know Ms ... was not
consenting. For example, the Crown relies on the complainant’s words and conduct,
“Don’t’, “Stop it”, “Let me go”; her testimony that she pulled away from him; and resisted
him. If the Crown satisfies you beyond reasonable doubt that the accused’s state of
mind at the time of the act of intercourse was that he actually knew Ms ... was not
consenting, then the third element of the charge has been made out.

On the other hand, the accused’s state of mind might be that he honestly, though wrongly,
believed that Ms ... was consenting to intercourse. That is not a guilty state of mind. If
the Crown fails to prove that, at the time of intercourse, the accused did not honestly
believe Ms ... was consenting, then you would have to say that this third element of
the offence is not made out, and return a verdict of “not guilty” of this charge. In this
regard you should consider all the evidence of the conduct of the complainant and the
accused in the seminar room.

When looking at all the evidence you should also have regard to the evidence of
Ms ... that she complained to her colleague Melissa within two weeks of the alleged
incident. If you accept that the complaint was made to Melissa, then you may take it
into consideration as some evidence of the fact that the sexual assault alleged actually
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took place. The fact that the complaint was made may also assist you in determining
the weight to be given to Ms ...’s evidence here in court.

Mr Thomas [Defence] has argued that Ms ...’s lack of complaint to Alison outside the
toilet on the night of the alleged sexual assault and the delay in making the complaint
to Melissa is inconsistent with the conduct of a truthful person who has been sexually
assaulted. Mr Thomas says that you should, therefore, regard Ms ...’s evidence that
she was sexually assaulted as false.

This is necessarily a matter which you should consider, but | must warn you that the delay
in making a complaint does not necessarily indicate that the evidence of the complaint
is false. It may indicate fabrication on the part of Ms ... but it does not necessarily do so.
There may be good reasons why a person who has been sexually assaulted hesitates
in making a complaint. It is important, however, you take into account the delay in the
making of the complaint in evaluating the evidence of the complainant, and in determining
whether to believe her.

In this case, Ms ... is the only person who has given evidence asserting the commission
of the offence. The evidence of Ms ... is to be scrutinised with great care before
determining whether you return a verdict of guilty or not guilty.

I now ask you to retire to consider your verdict. | remind you that your decision must
be unanimous and voluntarily agreed by each and every one of you. It is not enough to
go along with the decision of others or to take a majority vote. The jury verdict must be
unanimous and agreed to consciously and voluntarily by all of you. You may now retire
to consider your verdict.

When each trial had finished and the judge had finished his summing up and directions to the
jury, the jurors were led out of the mock courtroom and into the jury deliberation room. Jurors
were seated around a table and given a questionnaire (pre-jury deliberation questionnaire)
to complete individually. The completed questionnaires were collected by the researcher
and jurors were instructed to deliberate together as a jury and reach a verdict in line with
the directions given by the judge.*® They were advised to select a foreperson who would
facilitate the discussion and would read the verdict. When a verdict had been reached, the
foreperson should open the door and alert the researcher. Jurors were left alone in the room
to deliberate with the door shut. Each jury was given up to one hour for deliberation.

18 In those trials where there were more than 12 jurors, excess jurors (a maximum of two) sat in the audience
section of the mock court room and watched the trial, and then discussed what they had seen with one of the
researchers in another room while the jury retired to the deliberation room. After the jury had deliberated and
completed questionnaires all participants were reunited for debriefing.
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Upon being notified that the jury had reached a verdict by the foreperson, the researcher
entered the room and asked the foreperson to deliver the verdict. In the event of a hung
jury the researcher entered the room after one hour had elapsed. The post-deliberation
guestionnaire was then given to jurors and they were asked to complete it individually.
The attitudes toward rape questionnaire was given to jurors last. Upon completion of the
questionnaires, jurors were further questioned about their experience and general perceptions
in the courtroom and during the jury process. Jurors had many questions about the court
and legal system in general and about the case in particular. A general discussion ensued in
which many issues and questions were raised. Jurors were then advised that an information
session would be held once all the trials were completed, that the research project would
be discussed at that session in some detail and that some findings from the research would
also be presented.’ Finally, jurors were thanked for their participation, asked not to discuss
the research with anyone else until the information session, and paid $40.

7 The information session for all jurors who participated in the research was held in early October 2005.
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Appendix B — Juror eligibility criteria




Each person who called in wishing to participate as a “juror” in the mock trials was asked
the following eligibility questions:

Are you registered to vote in State and Federal elections in Australia?

Yes No
If unsure - Are you an Australian Citizen? Yes No

If answer No then ineligible
Are you aged 18 years or older? Yes No

If answer No then ineligible

In the last 10 years have you been found guilty of an offence and served any part of
a prison sentence?

(Not imprisonment for failure to pay fine) Yes No

If answer Yes then ineligible

In the last 5 years have you been found guilty of an offence and been detained in a
detention centre or juvenile detention centre?

(Not imprisonment for failure to pay fine) Yes No

If answer Yes then ineligible

Are you currently, or have you ever been ...?

A judicial officer Yes No
A coroner Yes No
A staff member of either or both Houses of Parliament Yes No
A legal practitioner Yes No
A police officer Yes No
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A Crown prosecutor Yes No

A public defender Yes No
A director or deputy director of public prosecutions Yes No
A solicitor for public prosecutions Yes No

Employed in the public sector in the administration of justice
or penal administration Yes No

If answer Yes to any of the above then ineligible

Are you able to read and understand English? Yes No

If answer No then ineligible

Are you unable, because of sickness, infirmity or disability, to fulfil the duties as a
juror? Yes No

If answer Yes then ineligible

In this study an additional eligibility question was asked:

Have you ever been a victim of sexual assault? Yes No

If answer Yes then ineligible







Appendix C — Scale items and reliabilities




Manipulation check

1. Perceived emotion of victim (-3 very unemotional to +3 very emotional)
1. How emotional did you think the complainant was during the trial?
2. How upset did you think the complainant was during the trial?
3. How distressed did you think the complainant was during the trial?

Cronbach’s alpha = 0.96

Dependent measures

All questions were responded to on seven-point Likert scales (some scales were
unipolar and some were bipolar).

2. Victim credibility scale (-3 not credible to +3 very credible)
1. How credible did you find the complainant’s testimony?
2. How reliable did you think the complainant’s testimony was?
3. How truthful did you think the complainant’s testimony was?
4. How honest did you think the complainant was during the trial?
5. How accurate did you think the complainant’s testimony was?
6. How convincing did you think the complainant’s testimony was?

All six items loaded onto one factor, accounting for 83 per cent of the variance. All items
loaded at .89 or higher. Cronbach’s alpha = 0.96.

3. Empathy with victim scale (1 no empathy to 7 high empathy)

1. How would you rate the degree of compassion you felt toward the
complainant?

2. How sympathetic did you feel toward the complainant?

3. How would you rate the degree to which you felt sorry for the complainant
during the trial?

All three items loaded onto one factor, accounting for 83 per cent of the variance. All items
loaded at .88 or higher. Cronbach’s alpha = 0.90.
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4. Overall impression of victim (one item only) (-3 negative to +3 positive)

1. Overall, how would you rate your general impression of the complainant?

5. Empathy with accused (1 no empathy to 7 high empathy)
1. How would you rate the degree of compassion you felt toward the accused?
2. How sympathetic did you feel toward the accused?

3. How would you rate the degree to which you felt sorry for the accused during the
trial?

All three items loaded onto one factor, accounting for 84 per cent of the variance. All items
loaded at .90 or higher. Cronbach’s alpha = .90.

6. Overall impression of accused (one item only) (-3 negative to +3 positive)

1. Overall, how would you rate your general impression of the accused?

7. Personal belief about guilt of accused scale (-3 innocent to +3 guilty)
(Note that this was measured both prior to and after jury deliberation)

1. In your opinion, what is the likelihood that the complainant was actually
sexually assaulted by the accused?

2. To what degree do you believe the complainant did or did not consent to the
sexual intercourse which occurred?

3. In your opinion what is the likelihood that the accused did sexually assault the
complainant, knowing that she had not consented?

4. Based on what you saw and heard in the trial, to what degree do you
personally believe that the accused is guilty of the charge against him?

All four items loaded onto one factor, accounting for 87 per cent of the variance. All items
loaded at .93 or higher. Cronbach’s alpha = 0.95.

8. Belief about whether prosecution proved its case (1 strongly disagree to 7
strongly agree)

1. | believe that the prosecution proved its case beyond reasonable doubt.
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9. Rationale for personal belief about guilt of the accused (separate item)
(Note that this was measured both prior to and after jury deliberation)
1. | believe that...

a. The accused did have sexual intercourse with the complainant without her
consent, knowing that she had not consented, and the prosecution proved
this beyond reasonable doubt.

b. The accused did have sexual intercourse with the complainant without her
consent, knowing that she had not consented, but the prosecution did not
prove this beyond reasonable doubt.

c. The accused probably did have sexual intercourse with the complainant
without her consent, knowing that she had not consented, but considerable
doubts remain.

d. The accused did have sexual intercourse with the complainant without her
consent, but | think he truly believed that she had consented.

e. It is unlikely that the accused had sexual intercourse with the complainant
without her consent, but | cannot be sure.

f. The accused is innocent, he did not have sexual intercourse with the
complainant without her consent. She consented.

10. Stress at court for victim (1 not at all stressful to 7 very stressful)

1. How stressful would you say the complainant’s experience in giving testimony
was?

2. How difficult do you think it was for the complainant to give her testimony?

3. How traumatic did you think it was for the complainant when she was
giving testimony?

All three items loaded onto one factor, accounting for 83 per cent of the variance. All items
loaded at .91 or higher. Cronbach’s alpha = 0.90.

11. Victim’s contribution to incident (-3 low to +3 high)

1. How justified do you think the accused would have been in believing that
consent had been given by the complainant to the sexual intercourse?
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2. To what degree do you believe the complainant's behaviour encouraged
the accused to believe she was consenting to sexual intercourse?

Cronbach’s alpha = 0.81.

12. Fairness of courtroom procedures for victim (one item only) (-3 unfair to +3

fair)

1. | believe that the courtroom procedures relating to the way in which the
complainant gave her testimony were fair to her.

13. Fairness of courtroom procedures for accused (one item only) (-3 unfair to
+3 fair)

1. | believe that the courtroom procedures relating to the way in which the
complainant gave her testimony were fair to the accused.

14. Attitudes toward rape victims (ATRV) scale — Ward 1988

This scale contains 25 statements about rape victims, eight worded positively and 17
worded negatively. It encompasses issues of blame, denigration, credibility, responsibility,
deservingness and trivialization. The items are scored on seven-point Likert scales, anchored
by totally disagree (-3) to neutral (0) to totally agree (+3). The eight positive items are reverse
scored so that higher scores on an item reflect more unfavourable attitudes toward rape
victims. Individual scores are summed to provide an ATRV score which can range between
-75 and +75.

1*. Araped woman is usually an innocent victim.

2. The extent of the woman'’s resistance should be a major factor in determining
if a rape has occurred.

3. Araped woman is a less desirable woman.
4. Women often claim rape to protect their reputations.
5* “Good" girls are as likely to be raped as “bad” girls.

6. Women who have had prior sexual relationships should not complain about
rape.

7*. Women do not provoke rape by their appearance or behaviour.

8. Intoxicated women are usually willing to have sexual relations.
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9. It would do some women good to be raped.

10*. Even women who feel guilty about engaging in premarital sex are not likely
to falsely claim rape.

11. Most women secretly desire to be raped.
12*. Rape is something that can happen to any woman.

13. Women who are raped while accepting rides from strangers get what they
deserve.

14. Many women invent rape stories if they learn they are pregnant.
15*. Men, not women, are responsible for rape.
16. Awoman who goes out alone at night puts herself in a position to be raped.

17. Many women claim rape if they have consented to sexual relations but have
changed their minds afterwards.

18. Accusations of rape by bar girls, dance hostesses and prostitutes should be
viewed with suspicion.

19*. A woman should not blame herself for rape.
20. A healthy woman can successfully resist a rape if she really tries.

21. Many women who report rape are lying because they are angry or want
revenge on the accused.

22*. Women who wear short skirts or tight blouses are not inviting rape.

23. Women put themselves in situations in which they are likely to be sexually
assaulted because they have an unconscious wish to be raped.

24. Sexually experienced women are not really damaged by rape.
25. In most cases when a women was raped, she deserved it.

Ward (1988) found good internal reliability for the scale (Cronbach’s alpha = 0.83). This level
of internal reliability was also found in the present study (Cronbach’s alpha = 0.83).

* [tems reverse scored.

Note: Item 12 was reworded slightly from Ward’s 1988 original item “Any female may be
raped” to reduce ambiguity in this item.
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Appendix D — Statistical tables




Table D1: Linear hierarchical multiple regression analysis predicting pre-jury

deliberation personal belief about guilt (standardised coefficients)

B Std error t sig RE
Mode of presentation
CCTV (vs face to face) -.01 .08 -0.17 .86
Video (vs face to face) -.05 .08 -0.58 .56
Neutral (vs emotional) .00 .07 0.01 .99
.00
Demographics
Age .00 .04 0.16 .87
Sex (O=female, 1=male) .03 .04 0.87 .39
Education .10 .04 2.45 .02
Annual income .01 .04 0.29 a7
Knowledge of sexual assault victims .06 .04 1.73 .09
Attitudes toward rape victims scale -.09 .04 -2.24 .03
Perception variables
Victim credibility .75 .05 16.25 .00
Empathy with victim .03 .04 0.71 .48
Empathy with accused -.14 .04 -3.41 .00
.74

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Table D2: Linear multiple regression analysis predicting attitudes toward rape victims

scale (standardised coefficients)

B Std error t sig RE;
Demographics
Age -.04 .06 -0.60 155
Sex (O=female, 1=male) .36 .06 5.90 .00
Education .07 .07 1.07 .29
Annual income -.20 .07 -3.09 .01
Political conservatism .27 .07 4.25 .00
Degree to which religious .09 .06 1.35 .18
Knowledge of sexual assault victims .00 .06 0.06 .95
.23

Source: Australian Institute of Criminology, Mock Sexual Assault Trials [computer file].

Note: Higher scores on attitudes toward rape victims scale reflect more unfavourable attitudes.
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Appendix E — Layout of the mock
courtroom




University of Canberra mock courtroom

Figure E1: Layout of the mock courtroom
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