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INTRODUCTION

David Biles

Acting Director

Australian Institute of Criminology
Canberra

A great deal has been said in recent years about governmental
corruption 1in Australia. To most people, this connotes the
acceptance of some consideration in return for favourable action
or inaction. But this seminar will look beyond the use of public
ofice for private gain, and focus primarily on illegal conduct by
government agencies and officers in furtherance of government
policy.

On a continuum of culpability, this may range from extreme
malevolence to less heinous transgressions arising from excessive
zeal, gross negligence, poor judgment, or honest error.

Examples from recent Australian history abound:

- The systematic abuse of prisoners in NSW over more than
thirty years.

- Illegal telephone interceptfons by the NSW police over a
period of fifteen years, with the knowledge of five
successive Police Commissioners.

- The collection of political 1intelligence by State police
agencies and the deliberate _concealment of these operations
from the elected government.

- The use of excesslve force against civilians by security
intelligence agents in the course of a training
exercise.

Illegality 1is by no means the monopoly of criminal justice - or
intelligence agencies. Recent years have seen:

- Gross financial mismanagement or acquisition of land for
public housing in Victoria.

- An untold number of deaths and injuries in public sector

workplaces arising from violations or occupational health
and safety standards.




- Significant pollution of the environment by public
authorities.

- Discriminatory practices by government departments against
employees or members of the public.,

The relevance of these issues to the programs of this Institute
should be obvious. The concern of the Institute is not limited
to the crimes of the powerless.

If any individuals or agencies should be held to the highest
standards of conduct it should be government officers and public
authorities. In the words of Mr Justice Brandeis:

In a government of laws, the existence of the
government will be imperilled if it fails to
observe the law scrupulously. Our government
is the potent, the omnipresent, teacher. For
good or 1ill, it teaches the whole people by
its example. Crime 1is contagious. If the
government becomes a lawbreaker, it breeds
contempt for the law. It invites every man tg
be a law unto himself. It invites anarchy.

Both corruption and crime 'in the line of duty' are linked, and
may arise from common organisational pathologies. Similarly,
they may be prevented by common remedies and countermeasures.

Ours 1is not a soclety of angels. Given the size of the public
sector 1n Australia, some degree of misconduct is inevitable.
It is the task of this seminar to explore means of ensuring
that this is minimised.

Not all oficial misconduct 1s c¢riminal, but the Australian
Institute of Criminology still has a role to play in confronting
these questions. The line between criminal conduct and tortious
conduct 1is not always clear, and both types of illegality may
flow from the same antecedent circumstances.

In keeping with this wider perspective, the seminar will explore
countermeasures and remedies for government illegality which go
beyond the traditional boundaries of criminal justice. The
criminal justice system has been, and remains, a very imperfect
instrument of social control. It is costly, often cumbersome,
and not always effective.

If criminal conduct, not to mention other wrongful acts, can be
more readily discouraged or more justly and effectively dealt
with by civil or administrative remedies, this is worth knowing.




These proceedings will begin with a section on the various
institutions which may have a role to play in the prevention and
control of government illegality. These include the office of
ombudsman, auditors-general, public service boards, royal
commissions, and parliamentary committees of inquiry.

The following section will focus specifically on the control of
illegality by police and prisons departments. Central to these
discussions will be the complementarity of Iinternal compliance
procedures and mechanisms of external oversight.

The Jatter half of the proceedings will address a number of
tssues. One might surmise that governments which are more opea
with, and accessible to, the publics which they serve, are less
likely to betray their trust. To this end, discussions will
focus upon freedom of information, investigative journalism, and
whistle blowing as means of controlling errant governments, in
addition to internal accountability structures and remedies at
civil law.

Corrective response to official misconduct should meet a variety
of goals. The first of these is deterrence, both general and
specific. Simply stated, lawbreakers should be discouraged from
future  lawbreaking, and others should be discouraged from
following an offender's example.

The second, is rehabilitation. The wayward organisation and its

principals should be encouraged to modify those policies and
procedures which led to the harm in question.

The third is victim compensation. Those suffering as a result of
official misconduct should be entitled to equitable recovery.

The fourth, 1in keeping with Brandeis' dictum, {is moral
condemnation. The misconduct {in question should be forcefully
denounced, and the values of soclety reaffirmed.

At the same time, means of coatrolling official misconduct should
not excessively reinforce the existing self-protective
inclination of  bureaucrats. Vigorous and open  public
administration should not be discouraged.

To this end, issues to be addressed will include the choice of
civil or criminal remedies and 1individual ovr collective
liability. Some of the key questions are:

When should the criminal process be invoked?

Should individuals, or organisations be prosecuted, or
both?



Would other remedies be more effective or efficient?

What kinds of organisational structures or management
practices are least conducive to lawbreaking?

It is hoped that in entering this arena, the Australian Institute
of Criminology can make a constructive and useful contribution to
the quality of public administration in Australia.
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THE ROLE OF AN OMBUDSMAN IN CURBING GOVERNMENT ILLEGALITY

Professor Jack Richardson
Formerly Commonwealth Ombudsman
Canberra

The role of the Ombudsman is known to most. It is to receive
complaints from members of the public and to investigate them
using all the resources at his disposal. Wich the present
Government there are not many. The powers that the Ombudsman has
are no less than those of a Royal Commission. You can be
required by the Ombudsman Act to answer to the Commonwealth
Ombudsman, even though the answer might incriminate you. The
saving grace of the provision 1is that the evidence received
cannot be used in any legal proceedings. But an Ombudsman is not
usually coucerned about legal proceedings.

The  Ombudsman has to decide whether there 1s defective
administration or not. The criteria for defective administration
are set out in section 15 of the Ombudsman Act, for example, that
the action complained about is 'unreasonable' or 'unjusc'. The
Ombudsman revels 1in the use of this terminology more than any
other criteria in the Act. We all hear about the concept of the
reasonable man in law., He is the person who rides on the Clapham
omnibus 1in England or wmows the lawn on weekends in Australia.
The Commonwealth  Ombudsman's office applies standards not
dissimilar to those of the Courts. Other criteria are that
an action seems to be contrary to law and that
irrelevant considerations are taken 1into account Iin making
a decision. There 1is also a handsome dragnet provisfon in
section 15, namely that in all the circumstances the action is
wrong. These are the criteria against which the Ombudsman
gauges actions taken in the Australian Public Service at large
including all the departments and most  Federal statutory
authorities. Among the statutory agencies there are those which
have a vast array of dealings with the  public, for example
Telecom, Australia Post and the Commissioner of Taxation.
Some agencles are excluded, mainly commercial bodies such as
TAA. TAA is excluded on the ground that it is in ostensible
conmpetition with Ansett and an Ombudsman 1inquiry would,
according to the argument, interfere with the competitive
process. '

If he makes a finding of defective administration, the role of
the Ombudsman is not to change decisions but instead to induce
the agency to give effect to a recommendation, for example, that




a decision be changed, a matter be reheard, an apology given,
or compensation paid. If an agency is reluctant to accede to
his recommendations, the Ombudsman has to decide what to do
next. This is the stage at which the personal qualities and
approach of an Ombudsman become quite important. The Ombudsman
cannot be all things to all people. The occasion sometimes
arises where he must take a stand however offended the head of
an agency may be. For the most part, however, in an
Ombudsman's office you are trying to convince the authority
under enquiry that it has acted defectively and ought to
acknowledge it. 1 am happy to say that in most 1instances,
this 1s the result and in my time an agency rarely rejected a
recommendation, Where it does, however, the Ombudsman can
report to the Prime Minister. I went to Prime Minister
Fraser on a handful of occasions and fortunately for me he was
able in the end to influence his ministers sufficiently to obtain
acceptance of the Ombudsman's recommendations. It was never
necessary to move to the final step in the Ombudsman's
armoury, the supposed 1in terrorem weapon which is to table a
report in Parliament 1in the event of the Prime Minister not
agreeing with the view of the Ombudsman or being unable to move
an agency such as an independent statutory authority like the
Australian Broadcasting Corporation to comply with the
Ombudsman's wishes.

There are two reports of the Commonwealth Ombudsman currently
before Parliament. Whether Parliament turns out to be the weapon
that the framers of the legislation supposed is, I think, open to
question at the moment. As far as I can see there are not many
heroces in Parliament willing to take up the cudgels for the
Ombudsman, especially when one of the subjects of report is a
powerful media organisation such as the Australian Broadcasting
Corporation. Politicians like to appear on such ABC productions
as the Carleton-Walsh Show and there are not many I fear who
would speak in favour of the Ombudsman's recommendation when
by so doing they would 1incur the displeasure of the
Corporation's journalistic fraternity.. Still, hope lies
with the Senate Standing Committee on Legal and Constitutional
Affairs which has expressed its willingness to 1look at the
Ombudsman's two reports. Nothing is likely to happen in the House
of Representatives.

At the onset I have a small problem in talking about actual
cases. Although the Ombudsman can make public statements in the
public 1interest about his investigations without placing himself
in breach of the secrecy provisions of the Ombudsman Act, as an
ex-Ombudsman I am in no such position. I cannot therefore talk
with as much particularity as I should wish. At the risk of
being misunderstood because of the short time available, I will.
try and take cases from different areas including police. The
Commonwealth Ombudsman has jurisdiction over the actions of the
Australian Federal Police - an arrangement which I believe has
worked well. Some of the State Ombudsmen also have a police
jurisdiction. Maybe one day we will even have an Ombudsman for
Judicial administration.




I will mention an old favourite -~ Telecom. Telecom is a
commercial organisation with continuous public contact. It is in
the pudblic eye for better or for worse and naturally enough its
activities are a ready subject for Ombudsman stories. Ome,
frequently told, 1s about the complaint from a lady who phoned
from Rosedale in Victoria to Melbourne using a public telephone.
She was asked by the operator to put 80 cents in the phone box
which she did. In Melbourne one day, she wanted to phone
someone In  Rosedale, and she went to a suburban post
office, found a phone box outside, rang and was told she had to
put a dollar in the box in 20 cent pieces. After making the call
she thought: 'This 1s odd - 80 cents Rosedale to Melbourne, a
dollar Melbourne to Rosedale?'. She went into the post office,
found a captive clerk, and said: 'Young man, how is it that it
cost me 80 cents to ring from Rosedale to Melbourne, but when 1
am 1n Melbourne and ring Rosedale, {t costs me a dollar'. He
teplied: 'Lady 1t 1is 1like this. When you are calling from
Melbourne to Rosedale, you are telephoning up hill!'. The
effectiveness of the Ombudsman's office 1is demonstrated by the
same story because it obtained an apology from Telecom and a 20
cents refund.

Allegations are vtemarkably few in the Ombudsman's office about
the commission of crimes by public servants, and I emerged after
eight years satisfled as to the overall integrity of the
Australian Public Service and the major statutory authorities
with whom I came into contact. 0Of course, there are
illegalities, some serlous, but overall there is honesty. That
1s not to say that there are not plenty of mistakes made, and
duties not properly performed but that is another question.

Telephone tapping has been the source of various complaints, and
I wiil  mention one case. A state police force had one of
its policemen wunder investigation. A member of the force
approached the regional office of Telecom and asked for what 1

will call a telephone interception - a call record printer
placed on the telephone service to the policeman's home. 1In
fact his wife was the subscriber to the service.
Ostensibly, the telephone interception was authorised
by the Telecommunications (Interception) Act on the

ground that the policeman was reasonably suspected of making
harrassing phone calls to a fellow member of the police force
who had him under investigation. The real reason was, however,
in my conclusion, to ascertain whether the policeman under
investigation was 1involved 1In other forms of misconduct
including SP betting. How did the complainant know about the
tap? Because, of all things it was the subscriber's brother
working for Telecom who was told to install the call record
printer! We found that the officer authorising the tap had
acted in breach of duty. We also asked Telecom whether there was
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any  arrangement, standing or otherwise, with police forces
throughout Australia by which interceptions were made, even
though they were not authorised by the Interception Act. The Act
provides only for interception for harrassing and obscene phone
calls or drug related matters. It is not available for general
enforcement of the c¢riminal law by the police, whether Federal or
State. - We received the assurance of Telecom that whatever might
have happened in the past, it would make certain, by office
instruction throughout Australia, that police requests which did
not genuinely satisfy the Interception Act would not be granted.
We accepted Telecom's word on the situation. With a system as
vast and as complex as the telephone system of Australia, tapping
is, of course, possible without Telecom being aware of it. There
is a case for widening the Interception Act to allow
interceptions where there 1s good reason for believing serious
crimes are being committed. There should, however, be
safeguards. Approval and supervision should be vested in higher
level officials than district telephone officers and the like.

In the police investigation area, a person may complain to the
Ombudsman about police behaviour in a situation which results in
a criminal charge being made, for example, assault. The accused
person may complain that so far from being the assailant, the
police were the assailants and any blows he happened to land on a
member of the police force were purely in self defence. It would
be open to the accused to make these allegations before a court.
The Australian Federal Police at first took the view that such a
matter was sub—judice once they had instituted a prosecution and
hence they ought not to respond to an Ombudsman enquiry. The ACT
branch of the Australian Government Solicitor had advised the
AFP, and inferentially ourselves, that for the Ombudsman to
conduct an investigation 1in these circumstances, offended the
sub-judice doctrine. Too often ‘'sub—judice' becomes a legal
aphorism. Just because a matter is before the courts does not
spell the end of any alternative enquiry. Sub-judice means that
the matter 1s subject to judiclial proceedings and that the
court must be protected against abuse of the legal process.
How does it interfere with the legal process when the accused
approaches the Ombudsman's office and wants to put a case that
the police were victimising him or were themselves guilty of
offences? It does not affect the processes of the court in
hearing the charges against the complainant, I am glad to
say that the Attorney-General's Department reversed the opinion
given earlier. Indeed during most of the lengthy time the so-
called Greek conspiracy cases were being heard in Sydney,
the Ombudsman's office was 1investigating complaints from a
psychiatrist on behalf of her patients about wrongful official
conduct by officers of the Department of Social Services.

The facts which gave rise to the legal proceedings were also
at the core of the Ombudsman's investigations.
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Every now and again a complaint comes from a public servant
alleging defective administration, or worse, by fellow
public servants. One such case -~ 1 can talk abour it more
directly because 1 made a public report on it - involved
very serious allegations made against some members of the
Department of Foreign Affairs arising out of service abroad as
diplomats. They 1included the Secretary. These allegations
were 1investigated by the  Australian Federal Police. The AFP
reported that there were no breaches of the law. The police
report went as far as to show that there did not appear to
be any breaches of the Public Service regulations either.
The complainant in cthis case, who was also a member of
Foreign Affairs, complained to the Ombudsman's Office
about the standard of the police investigation. We
spent enormous resources trying to determlne whether the AFP
had done a proper investigation which led us to examine the
allegations  themselves. We found in favour of the police. 1In
this case, because the allegations were so serious, and so wmuch
had been made of them in Parliament, I took the exceptional
course, in the public 1interest, of furnishing a report by
way of a letter to the Minister for Foreign Affairs which he
tabled in the House of Representatives.

Shortly after the Ombudsman's office began to function there was
a complaint from a Commonwealth prisoner who sought release on
licence from gaol in New South Wales. He had been found guilty
of murder in the ACT. His allegation was that the Attocney-
General's Department was  not taking steps to have his
application properly considered by the ACT Parole Board. It
was «¢lear that there was no sympathy for the man in the
Attorney-General's’ Department. We called for the
departmental file. Someone  happened to notice a
handwritten note amongst a mass of badly filed papers. The
note said that if the Department delayed the case long enough the
prisoner's term will have explired anyway! We had the file for
about a day when the Department sought its return for further
action, The file was returned to us shortly afterwards with the
papecrs numbered by folio but the note was no longer there. We
took the matter up with the Attocrney-General's Department and
eventually the note found its way back to the file.

There are also state ombudsmen, and a Northern Territory
Ombudsman, The performance of state ombudsman offices varies.
As 1 have said my view is that much depends on the person of the
ombudsman  himself, There are very few means by which you
can enquire into what the ombudsman does — almost none. 1
recall a case of a prominent consultant who approached our
office some years  ago. He was acting for a client who had
been seeking an exploration permit from a State department for
an off-shore oifl area under the Commonwealth-State off-shore
petroleum scheme. The application failed whereas the complainant
believed 1t should have succeeded. The information given to me
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suggested maladministration within the administering
department in the state but since the issue of exploration
permits was in the hands of the state and not the
Commonwealth, 1 suggested to the complainant that he approach
the state ombudsman, which he did. The state ombudsman's office
dealt with the matter by writing to the agency concerned asking
in effect, 1if there was any truth in the allegations. The
agency replied in substance that there was not and then the
enquiry virtually ended with not even a file being called for.
The case demanded an office examination of files and witnesses.
In similar circumstances the Commonwealth Ombudsman would not
hesitate to satisfy himself first hand as to the facts and
circumstances involving his statutory powers if necessary.

Though he 1s in the background rather than the forefront of the
avenues of investigation of illegalities the Ombudsman should not
be forgotten especially since by use of his statutory powers an
Ombudsman's enquiry may bring to light facts and circumstances
which would escape attention or cannot be produced under other
processes. I hope no ombudsman's office in Australia
would hesitate to intervene where there is a serious complaint
with at least a prima facie basis for making it, but as I have
said, the outcome may depend rather more on the attitude of the
ombudsman and his office than under alternative processes of
review where enquiries proceed on less flexible lines than are
available to an ombudsman.




ROLE OF AUDITORS GENERAL

Peter L. Lidbetter

First Assistant Auditor-General
Australian Audit Office
Canberra

I am pleased to say that the organisers of this Seminar have told me
that 1 should not interpret the topic as relating to any illegal
activities of the Government. The Australian Audit Office (AAQ) has
enough trouble with its departmental and other Commonwealth agency
auditees without entering into what 1 initially had interpreted to
be a political debate. :

Rather, my task is to look at programs and activities administered
by government departments and instrumentalities and comment on the
Auditor-General's role in identifying inefficiencies in program
management or maladministration generally. In other words, [ am to
talk about eftficiency or performance auditing and the part that it
plays in reducing 'government illegality'.

Because of the wide background of this audience it might be helpful
to commence by defining the role of an auditor. The specific duties
and powers of an auditor are prescribed in statute (in the
Commonwealth it is the Audit Act, enabling legislation for statutory
authorities or the Companies Act, as the case may be) and his
professional responsibilities are laid down in the Statement of
Auditing Standards and Statement of Auditing Practices promulgated
by the Australian Society of Accountants and the Institute of
Chartered Accountants. The AAO considers that the public sector
auditor has a wider sphere of responsibility and has published
recently its own auditing standards! which embrace also the
standards promulgated by the professional institutes.

The exercise of these duties and responsibilities requires skill and
judgement built on the foundation of tertiary qualifications,
usually with a major in accounting.

As Lopes LJ said in the Kingston Cotton Mill case of 18962

An auditor is not bound to be a detective or ... to
approach his work with suspicion or with a foregone
conclusion that there is something wrong. He is a
watchdog but not a bloodhound.
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The duties of auditors must not be rendered too
onerous. Their work is responsible and laborious
and the remuneration moderate ... Auditors must not
be made liable for not. tracking out ingenious and
carefully 1laid schemes of fraud when there is
nothing to arouse their suspicion ...

Like many professions, however, the role of the auditor has changed.

At one time the Audit Act gave the Auditor-Genmeral a power to
surcharge a person who .

. wilfully or negligently omitted to collect or receive any
money, oOr

. for virtually any reason caused a deficiency or loss of
public moneys or stores.

You may be interested to learn that surcharging had been in use
since the time of William the Conqueror. The King's 'Accomptants'
were required to account to the Treasury for their disbursements.
If there was a loss through fraud, negligence or error then
obviously the King couldn't suffer the loss and the 'Accomptants'
were surcharged.

From 1901 to 1910, the Auditor-General's Reports disclose that 348
people were surcharged, mostly from the Postmaster-General's
Department. During the period four suicides were committed
apparently because of the disclosure of defaults and irregularities.

The surcharge provisions also caused a number of legal problems.
Moreover, it placed a responsibility on the Auditor-General akin to
that of a judge, which he is not.

Nevertheless it was not wuntil 1979 chat the provisions were
abolished. They have been replaced with a new Part XIIA of the
Audit Act which gives a departmental secretary power to take action
to recover from an officer losses of public moneys or the cost of
damage to Commonwealth property where the loss or damage has
occurred through the officer performing his duties in a grossly
negligent manner.

In the event Part XIIA was not proclaimed until 1 June 1985 and the
first year's results will be included in the 1985-86 Report of the
Auditor-General on the Minister for Finance Statements, expected to
be tabled in November 1986. The preliminary figures suggest that
the numbers judged liable will not reach double figures.
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As a matter of interest the NSW, Queensland and Western Australian
Parliaments have repealed the surcharge provisions in their
legislation with Western Australia adopting also the equivalent of
the Commonwealth's Part XIIA provision. Victoria, Tasmania and
South Australia still have a surcharge power although I understand
that in the latter State the legislation will be repealed shortly.

As the public sector has grown in size and complexity in recent
years, parliaments in a number of countries have sought to extend
the traditional avenues of scrutiny available to them and to ensure
that government-created agencies are made more accountable for their
activities. The public sector auditor generally has been well
placed to respond to this need. Commonly the powers of public
sector auditors have been extended by statute to put beyond doubt
that their role encompasses performance auditing.

Against this background, the essential role of the modern day
Auditor-General is to improve the economy, efficiency,
administrative effectiveness and accountability of the public sector
through comprehensive auditing of Commonwealth agencies and the
public reporting thereof.

The AAO describes the comprehensive auditing mandate as one which
encompasses:

(a) regularity auditing -

this includes the attest audit of government departments,
authorities and companies to enable the Auditor-General to
express an opinion on the financial accountability; and
also covers attesting for legal compliance, probity and
propriety of the auditee, and

(b) performance auditing -
this is an evaluvation of economy, efficiency and
effectiveness of the management of Commonwealth agencies
including the review of

. utilisation of human, financial and other resources

. information systems, performance measures and
monitoring arrangements, and

. procedures followed by auditees for remedying
identified deficiencies and improving  existing
operations.
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Performance auditing includes formally designated efficiency
audits conducted under Part VI of the Audit Act, as well as
smaller 'project' audits conducted under other legal provisions.
Project audits are not designated as efficiency audits but are
still directed at issues of efficiency and management
effectiveness. '

The mandate for performance auditing stops short of a review of
government policy decisions. We do, however, consider it
appropriate to audit the information leading to policy decisions
and whether policy objectives have been met.

The audit mandates in the Australian States to undertake
efficiency audits are not so clear cut.

In New South Wales the responsibility for efficiency audits is
given to the Public Service Board. Nonetheless the State
Auditor-General 1is not deterred from conducting performance
audits under his general powers.

Tasmania has no special provisions but, as with NSW, the Auditor-
General does not see his powers being confined to regularity
audits.

In Victoria a similar situation obtains.

Queensland seems to have put {ts faith in 1its Internal
Operational Audit Service although the Auditor-General has the
opportunity for input to the process through a steering committee
of which he is a member.

South Australia relies on 1ts general legislative powers to
undertake performance audits.

Western Australia recently amended its legislation to allow the
Auditor-General to carry out efficlency and effectiveness audits
of departments and statutory authorities and he is now preparing
to undertake this expanded charter.

To revert to the AAO, I should first put our task 1in perspective
by explaining that we are responsible for auditing -

33 Departments {(including 5 Parliamentary Departments)

67 Outrider organisations (eg. Australian Taxation
Office)

16 Departmental commercial undertakings

107 Statutory authorities

69 Companies

292




17

Ve

An analysis (unaudited!) of the annual reports of these auditees
show that in aggregate they -

. employ in excess of 500,000 staff
. have a revenue/expenditure turnover of $95 billion a year

. operate about 330 separate revenue or expeaditure programs
in excess of $10 million a year, and

. maintain about 650 large data processing installations.

The professional staff in the AAO available to audit these
activities is a little below 500.

In round figures about 65% of audit resources are applied to
regularity auditing and 35% to performance auditing.

Developments in performance auditing

For many years now the AAO has been undertaking relatively small
project audits devoted to efficlency and effectiveness issues in
departments and agencies. It was not until 1979 that the Audit
Act was amended to allow the Auditor-General to undertake
formally designated efficiency audits in departments and
statutory authorities and in other agencies, such as the Taxation
Office, where hitherto his access powers had been limited.

This expansion of the audit mandate stemmed from a recommendation
of the 1976 Royal Commission on Australian Government
Administration. The Royal Commission linked efficiency with
accountability and saw a need for agencies to be subject to
regular and independent assessment of performance. In
introducing the amending legislation the then Government noted
that the development of efficiency auditing would be a gradual
process; the AAO envisaged a five year gestation period.

The learning period to June 1984 was certainly not without its
problems. In that time the Offf{ce managed to finalise 13 formal
efficiency audits. Although the findings and recommendations for
most of the reports were reasonably well received the reports
drew widespread criticism because the focus of the audits was too
broad with a consequence that the final reports were not
published in a timely manner. Indeed the typical time taken from
commencement of the audit to publication was about two and a half
years.
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Clearly, delays of this order are inefficient., Staff turnovers, for
instance, in both the AAO and the auditee, add to the cost of the
audit. As well, any legislative, technological or policy changes
that occur during the period cause a continual re-assessment of the
audit findings and recommendations.

We have, however, learnt from these criticisms.

Efficiency audits are now undertaken in accordance with a management
plan with -

. clearly defined objectives
. arrangements for progress reviews, and
. procedures for monitoring critical time milestones ’

including the completion date.
We now aim to have reports completed within a year.

Eight efficiency audit reports were tabled in 1984-85, 10 in 1985-86
and we expect to table about 15 in 1986-87.

In addition we have been undertaking each 'year up to 40 project
audits of varying scope and complexity but devoted to efficiency and
effectiveness issues and reported in the Auditor-General's
half-yearly reports. :

We now have a pool of about 100 staff with experience in conducting
efficiency audits or major project audits.

We believe that the quality and timeliness of our efficiency audits
have increased significantly over the last few years. So much so
that the AAO is recognised internationally as a leader in this field
although 1 will not pursue that aspect further today.

There is little doubt that more than ever before the interest of top
management is being given to AAQ reports. This has occurred through
a number of concurrent developments in recent years.

First, as 1 mentioned earlier, there has been the improvement in the
quality of AAO reports -~ not only in formal efficiency audits but
also in project audits included in the Auditor-General's half yearly
reports to Parliament.




Second, the issue of a media release with Auditor-General's
reports has helped to generate mnuch wider media attention to
audit findings and recommendations. As an aside, I conld mention
the salutory effect that an adverse report has on the auditee's
senlor management and the Minister responsible. 1t night be
taken as read that no senior manager or Minister wishes to see a
repetition of bad pudblicity. This is particularly true in the
Canberra environment.

Third, agencies 1nvariably face the prospect of an inquiry by a
Parliamentary Committee. The Joint Committee of Public Accounts
(JCPA), the House Committee on Expenditure, the Senate Committee
on Finance and Government Operations and the Senate Estimates
Committees have all been active in pursuing matters raised in
audit reports.

In this context the AAO, in accordance with its Corporate Plan,
seeks to foster good relatlons with the Parliamentary Committees.
In particular we have a close working relationship with the JCPA
and provide an audit observer at all inquiries it undertakes, In
1985-86 the JCPA made 67 requests to departments and agencles on
matters raised in Auditor-General's Reports.

To take this Llast point a little further, it is also apparent
that the Parliamentary Committees cannot be criticised, as
perhaps they once were, for being soft on senior managers in the

Pubtic Service or the central co-ordinating agencles as well as
the AAO itself.,

To quote but a few examples from recent JCPA Reports.

Report 242 - Government Aircraft Factories. Response by the
Department of Finance - 6 December 1985

. The Finance Minute on the (Committee's 198th Report had
little to say about the Committee's recommendations

. The Committee vemains dissatisfied with the management
practices of the Government Aircraft Factories

. The Committee believes that it has been misled by the
Department of Defence on a number of issues relating to the
Factories

Since the Committee's Report was tabled, the Auditor-General's
September 1986 Report contained further critical references to
Government Aircraft Factocrles, and to accounting for Defence
factories generally.
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Report 243 - Review of Defence project management - 10 Feburary 1986

This inquiry commenced in March 1984 following earlier AAO and JCPA
criticisms and made 65 recommendations for action by the Department
to improve the effectiveness and efficiency of Defence project
management and related systems.

The Committee, which had now established a separate Sectional
Committee on Defence, foreshadowed further inquiries into Defence
supply and support arrangements and also Australian Industry
Participation Programs which had been the subject of an AAO
Efficiency Audit Report.

Report 252 - Job Seeker - Computer acquisition by Department of
Employment and Industrial Relations - 11 June 1986

This inquiry arose from private representations to the Committee
from sectors of the computer industry coupled with some adverse
comment in the Auditor-General's September 1985 Report.

The Committee's Report expressed a number of concerns about the
planning, evaluation, tendering and funding processes for the
computer acquisition. Specifically, the Committee concluded that:

. The Department of Employment  and Industrial
Relations and in particular, the Secretary of that
Department, must carry principal responsibility for
the improper manner in which this tender was
conducted, and

. The Department of Local Government and
Administrative Services and its Secretary ... must
also carry major responsibility in this matter

and to ensure proper balance
Report 250 - Australia Post - An audit discontinued -~ 20 August 1986

This inquiry commenced following allegations in the media about the
discontinuance of an efficiency audit into Australia Post's counter
services. Inter alia, the Committee concluded that the management
of that audit was deficient and not in keeping with the AAOQ's
Corporate goals and ‘'the . ultimate responsibility was the
Auditor-General's’.

Formal responses by the authorities concerned to all of the above
have yet to be published.
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The AAQ has welcomed these developments because one of the most
difficult tasks of the auditor is to get top management to focus on
audit findings and recommendations.

With some notable exceptions the overall response by management to
audit reports has been positive. In several departments and
agencies, follow-up audits have disclosed that firm remedial action
has been taken to overcome shortcomings in earlier audit reports.
We have referred to this outcome in ensuing media releases but
perhaps understandably the media has not found the item particularly
newsworthy.

Agencies which look wunkindly at performance audit reports are
usually those that have not previously been subject to public review
and constructive criticism. They complain that the AAO -

. examines 1issues in a theoretical world that does not
recognise political or practical realities

. does not have staff with sufficient 'real world' experience
to understand how business decisions are made, and

. by adopting a comprehensive reporting approach can disclose
shortcomings in a way that unscrupulous people could take
advantage of them.

The AAO has adopted quality review processes which are supplementary
to the consultative processes required by the Audit Act to ensure
that allegations of this kind cannot be sustained but are merely a
reflection of the defence mechanism of auditees subject to
criticism.

Most of the performance audits undertaken to date have been in the
departmental arena. Although, as noted earlier, the scope for
performance auditing in those organisations is large, our intention
is to increase the range of audits wundertaken in statutory
authorities. 1 foresee some problems in this area.

Many of the larger authorities have a high media profile, operate in
a sensitive community environment and are, at least in part, in
competition with the private sector. Obviously, reports of
performance audits in those organisations need to be written with
special care but not in a way that diminishes the organisation's
accountability to Parliament.
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The Audit Act does provide that the Attorney-General may issue a
certificate that the disclosure of certain information in an
efficiency audit report would be contrary to the public interest
on a number of grounds including

by reason that the disclosure would be
prejudicial to the commercial interests of a
public  authority of the Commonwealth.

The Act then provides for the Auditor-General to issue a
restricted efficiency audit report to certain Ministers and
persons.,

These provisions have not yet been called upon. The onus is,
however, on the auditee to demonstrate that disclosure is not in
the public interest.

In regard to government-owned companies, the Act provides that
the Auditor-General may undertake an efficiency audit if the
responsible Minister invites him to do so. 1t may not surprise
you to learn that at 30 June 1986 no such request had been
received.

In short we have come a long way since 1979. But the resources
available to undertake performance audits fall far short of what
the AAO believes should be a reasonable coverage.

Conclusion

It should be well recognised that the top management of a
organisation has prime responsibility for the efficient
administration of the organisation's activities. Given, however,
that we do not live in a perfect world, performance auditing has
a role in helping to prevent 'government illegality' or at least
keeping it within reasonable bounds.

But performance audit reports must be of sufficient quality to
ensure serious consideration is given to them. They should also
contain - recommendations which need not be prescriptive but
pragmatic enough for further development by top management.

The response given by senior management to audit reports is
undoubtedly 1increased 1if parliamentary committees and the media
continue to take a close interest in the issues raised.

There 1is evidence to show that audit reports and the ensuing
examination of findings and recommendations both by agencies and
parliamentary committees has helped lead to reforms both within
agencies and the public sector generally. In this context it
will be 1interesting to see how the recent initiatives by the
Government to improve efficiency in the public sector develop.
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In finalising the details of these reforms the Government might also
wish to consider an increase in the resources available to the AAO.
As the Auditor-General has indicated in his 1985-86 Annual Report
(expected to be tabled in November 1986) it will take, at the
present rate of progress, more than 20 years to subject each
Government program with a value exceeding $10 million to an
efficiency audit.
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The role which has been assigned to me, whether on purpose or
not, 1is that of defender of somewhat discredited paper tigers.
Public service boards are having their powers whitrled away.
The rrend has reached its limit in Tasmania and South Australia
where the public service boards have been abolished: but
the trend 1is unmistakable also in Victoria, {in New South
Wales, and even 1in the Commonwealth, where the Board remains
more powerful than elsewhere in  Australia. There are
numerous reasons for the decline of public service board
powers. Perhaps the principal nne is dissatisfaction, expressed
especially by the conservative media and politiclians, over the
levels of efficiency achieved by government departments: since
public service boards have, among their several
responsibilities, responsibilicy for keeping watch over
efficiency in departments, the boards cannot avoid blame,
whether the dissatisfactlon is justified or not. Another cause
of the eclipse of boards Is a widespread perception that
management of money and of staffing levels must be closely co-
ordinated, and finance departments are considered to he the
more appropriate choice if there is to be one agency in charge of
rationing resources. But in addition to these quite powerful
forces undermining public service boards' status and authority,
there 1s also probably a belief that some public servants are
getting away with misconduct of various kinds, and that if public
service boards were doing their job this would not happen.

In Australia misconduct by public servants {s seldom gross, and
is relatively uncommon by comparison with what happens in other
countries not far from our shores, No doubk there is pilfering,
some influence peddling, some minor corruption. Crimes of a more
serious nature are probably being perpetrated and not discovered.
There may be excessive zeal, and disregard for cirizens' rights,
especially 4if cthe citizens in question belong to disadvantaged
groups. Instances of all of these abuses have come to light as a
result of public complaints, press reports, parliamentary
protest, ombudsmen's enquiries, even through actions in the
courts. Public service boards have disciplinary powers which
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they are 1in duty bound to use, and which they do use to
punish public servants who commit offences under the public
services acts and regulations, though it is in the ordinary
courts that public servants are brought to trial if the offences
with which they are charged are of a criminal nature. Public
service boards also have powers to investigate the operations
of departments with full access to papers and persons and
authority to take evidence, powers much like those of a court
or commission of inquiry. So the boards must be responsible,
or partly responsible, for such abuses of public service power as
do occur: though it would also be fair, I contend, to give them
some of the credit for the fact that Australian public
services are efficlently delivered, and Australian public service
officers are, on the whole, honourable, law-abiding, civiland
diligent,

The public service boards are the agencies which have, up to now,
had responsibility for guarding the merit principle in selection
and promotion; protecting the rights of public servants against
unfair - treatment by supervisors; training and developing
personnel; setting and monitoring standards of public service
behaviour and generally maintaining the morale of the public
service. Either they have been doing this rather well or else we
are by nature such an honest and work-orientated community, that
generally high standards of public service conduct can be taken
for granted and need no special vigilance. The former hypothesis
seems more plausible; but notwithstanding any credit which may
be due to them, public service boards have become, or perhaps
have always been, unpopular, and are now being superseded. Newer
institutions have been created, and new processes adopted, such
as the ombudsman's inquiries, ad hoc public inquiries of various
kinds, parliamentary committees, administrative tribunals and
opportunities for judicial review of administrative action, and
some part of the purpose of each of these newer processes
overlaps with purposes and powers already vested, in part, in
public service boards.

The explanation for this relative decline of the boards is not
just that newer agencies are thought likely to be more effective.
The boards may have a case to answer: their disciplinary and
investigative powers may have.been relatively weak to start with,
but how vigorously have they used them?

Are the boards well suited to the task of guarding agalnst
government illegality, or ought they to confine themselves to the
tasks of personnel management and industrial relations which are
their main concern?

While at the end of this paper some answers to these geheral
questions will be offered, my knowledge and experlence are
limited and therefore the limited information base of the paper,




on which my general answers are founded, needs to be explained.
The public service acts of the Commonwealth, the states and the
Northern Terrltory each contaln clauses concerning disciplinary
offences, procedures for hearing charges, penaltles and appeals.
It would be a research task of some complexity to examine and
compare them, and I have not been able to undertake that
comparison. Instead, T will take as an example, the one statute
T know best and which 1 had a part in administering for five
years, the Public Service Act of South Australia 1967-1982, an
act which was superseded in 1986 by a new statute on government
employment, with different disciplinary provisions. In spite of
variations from time to time and place to place, however, I think
the example chosen will adequately represent the usual
disciplinary powers of Public Service Boards for the purpose of
this discussion.

The South Australlian Public Service Act 1967-1982 sets out a list
of ten kinds of offences of which an officer may be gullty
(S.58(a) to (j)). These offences include breaches of the Public
Service Act [tself; disobedience; negligence; 1inefficlency or
incompetence through causes which are within the officer's
control; absence from duty; unauthorised disclosure of
information; excessive use of liquor or drugs; and, most
general of all, 'conduct(ing) himself in a disgraceful, improper
or unbecoming manner {n his official capacity or otherwise.'
When the head of the department has reason to believe that an
officer may have committed one of these offences, the head of
department may call on the officer for an explanation, and if,
despite this, the head 1is convinced that the officer has
committed the offence, the head may admonish the officer (5.59).
This 1is reported to the Public Service Board, which may then
either confirm the admonition, annul it, or if the Board
considers the offence warrants a more serlous penalty, may direct
the head of department to charge the officer.

Alternatively, the head of department may see the offence as too
serious for a mere admonition, and may charge the officer by
serving the officer with a written statement of the particulars
of the alleged offence (5.60)., The officer may reply in writing
either admitting or denying the truth of the charges. If there
is no reply within seven days, the offlicer i{s presumed to have
denied rthe charge. At this stage also, there is the possibility
of suspending the officer from duty, either with or without pay,
but of course if the charge later fails the suspension 1s revoked
and the pay withheld is pald to the officer.

1f the charge [s admitted, the head of department reports this to
the Board, which then considers penalty. Tf the charge is
denied, rhe head of department reports this to the Board together
with an opinion efther that on the face of the matter a case has
been made, or that the charge has not been proved.



28

Now the Board moves to hold a hearing and determines whether the
charge is proved (S.63(b)). The Board, in holding a hearing 'may
hear and consider evidence, argument or representation...’
(5.21(1)) but ... 'shall not be bound by rules or practice as to
evidence but may inform itself on any matter in such manmer as it
thinks fit.' (S.21(2)). 'Proceedings before the Board may be in
public or in private, or partly in public and partly in private
as the Board thinks fit.' (S.21(3)).

In the event that it was a head of department who was accused of
committing an offence, then the Minister lays the charge and the
rest of the procedure is the same as in the case of a less senior
officer.

The discipline sections of our Public Service Act were certainly
used. In my first year as a Commissioner, 1977-1978, the annual
report records thirteen cases dealt with, The penalties
available to the Board ranged from confirming an admonition by
the head of department, a aild tap on the wrist, suspension,
transfer, reduction in salary, reduction in leave entitlement,
all the way through reduction in rank, and in the worst cases, to
dismissal. In that first year we imposed two dismissals, and one
officer resigned while his case was proceeding. 1In the
subsequent four years of my term dismissals were 2 in 78-79 from
a total of only 6 cases dealt with; 4in 1979-80 sixteen offences
were dealt with but there were no dismissals; in 1980-81 fifteen
offences were dealt with, four of the officers involved resigned
and two were dismissed; and in my last full year at the Board we
dealt with twenty-seven cases of offences with one resignation
and one dismissal resulting from them.

The sorts of offences we were called upon to consider ranged from
simple things 1like wusing government vehicles for unauthorised
purposes, or carrying on a private business without approval from
the Board, or attempts to claim compensation for faked industrial
injuries, right up to more serious questions such as whether
officers could continue to be employed as public servants once
they had been couvicted of serious criminal offences such as
larceny or crimes of violence, Misuse of confidential
information also gave rise to some difficult cases. There was,
before my time on the Board but well remembered, the case of an
officer whose family had allegedly made profit by purchasing
land, the officer in question having confidential access to
government planning information affecting that land. But oddly
enough it was the very simple and ostensibly minor offences which
sometimes had the most dramatic consequences for the individual,
For example, a man in a responsible position as a professional
officer was accused of having engaged on some few inherently
innocent occasions as a private practitioner of his profession
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without authorisation. The charge was sustained and the Board
imposed a minor penalty, but the consequences for the man's
career were grievous. Whereas he had been chosen and nominated
for a position of leadership in his profession, after his public
humiliation someone else was given the job {nstead.

His prospects were ruined. That he battled on and rose again in
the ranks of his profession is a tribute to the man's courage and
endurance, especially when the offence was minor, not uncommon,
and he had been dohbed in to prevent his promotion over the heads
of others who thought they were next in line.

Or to take another example, an officer uses a government vehicle
after hours for a trip to the pub when working far from home, in
the bush, and without access to any other vehicle. Not a helnous
offence {n itself. But on the way home the vehicle goes off the
road, and damages property, the vehicle is a write-off and worst
of all a passenger is killed. The coroner and the police have to
deal with the questions of what charges are to be brought against
the officer ia relation to the fatality, the damage to property,
and the Road Traftfic Act. Thereafter the Board has to decide
what penalty under the Act should apply to the offence of
unauthorised use of a vehicle, and to what extent that decision
should be coloured by the consequences which by this tme have
been dealt with by the courts. Not as simple as it looks. What
about double jeopardy? But what about the reputatlon of the
Service and the public's sometimes over-zealous concern for
probity and rectitude, for Limpeccable squeaky-clean behaviour, on
the part of its servants?

When in doubt about the law, a board such as ours, none of whose
three: members was a lawyer, would go to a Crown law officer,
sometimes to the Crown Solicitor, sometimes to the Solicitor
General for advice. Even 1f one or all three of us had been a
lawyer, it would have been prudent to do so. But in the end the
decisions were ours alone and had to be made in the Light not
just of what the Act said but in the light of our individuwal and
collective judgement of all the facts and circumstances and
probable consequences. (That ltast point about consequences if
controversial, in legal circles, as 1 am aware.)

Under the Act there was a right of appeal from the Board's
decisions to a specially constituted tribunal headed by a judge
or special magistrate (S.67). That Tribunal could declde to
uphold or dismiss the appeal and to 'make such order as to Lt
seems just...'. Thus it could amend the Board's decisions, and
impose either wore severe or more lenienkt penalties if it chose

to do so. Both of these outcomes occurred in my time, but not,
so far as 1 can remember, a reversal of a Board decision that an

officer was guilty or innocent of an offence as charged.
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In addition to 1its Jjurisdiction 1in disciplinary matters, the
Board sat to hear grievance appeals and classification appeals.
Promotion  appeals, being appeals against the Board's own
recommendations, went to a separate Promotion Appeal Board headed
by a Magistrate.

In the Public Service Board's Department we needed to have two
clerks, one relatively senior, to deal with our appeals business
and also to serve the Promotion Appeals Board as clerks. From
their files we could keep tabs on penalties previously imposed,
s0 as to maintain consistency.

We were not as prompt as we would have liked to be. Often the
delays were caused by the difficulty in arranging for attendence
of witnesses. The Board itself was limited as to the number of
days it could devote to appeals. In discipline matters we sat as
a Board of three. In grievance matters we did likewise if the
matter had to be dealt with formally; though of course every
reasonable effort would be made to avoid that outcome by
negotiations or conciliation, and those efforts might involve a
Commissioner when the officers of the Boards Department, or the
head of the Department involved, called upon us to take a hand.
In classification appeals, because there were so many of them, we
Commissioners sat individually, but with one of a number of
senlor officers to whom the Board delegated authority for this
purpose. Classification appeals were mostly disposed of quickly,
but with discipline and grievance appeals, the more complicated
or serious ones could take as long as three days in the hearing,
and what with adjournments, and finding a time when all parties
and their counsel were available to reconvene, a matter could go
on unresolved for months and months.

Counsel were often retained by officers charged with offences.
This was not surprising, since their whole career and prospects
for future employment and earning capacity could be in the
balance. The head of department prosecuting the charge would
normally not be represented by a lawyer, but on occasion would
seek representation by a Crown law officer because of technical
apsects 1In the handling of evidence or the like. When the Board
had parties before it each of whom was represented by counsel it
was in a position both fraught with risk and potentially relieved
of difficulty. The risk was that we could get hung up on a
technical point. The relief was that the Board could have the
advantage of counsel's professional advice in conference before
the hearing, or by adjourning for consultation with both counsel
at some strategic point in proceedings, or with regard to penalty
once the Board's finding had been decided.
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Now what about natural justice? Was the Board sufficiently
separate from the executive arm, or independent of the heads of
department laying charges, to be fairly empowered to make
decisions in disciplinary matters? Formally we were independent;
our terms of appointment were distinctive, removal was only on
receipt by the Governor of an address praying for removal from
both Houses of Parliament.

However, there 1s an executive aspect of the Board's role, more
important in the Board's day to day operation than its appeal
jurisdiction,

The  Board heads the government's personnel and Industrial
relations department. We were vequired to advise one Minister in
particular, the Premier, but also each of the other Ministers as
the occasion arose, particularly the Minister of Labour on
industrial matters. We were one of the central co-ordinating
agencies of government charged with fiusuring efficiency in
administration. So how 1independent were we? In the eyes of a
legal purist, not independent at all, I would thiaok. That is not
to say that we failed 1in our conscientious effort to be
impartial. But. the effort had to be made because of the duality
of our roles. A committee of inquiry into the South Australian
Public Service which reported in 1975 and of which I was chairman
considered the issue of ctransferring the whole of the Board's
disciplinary jurisdiction to a separate, independent tribunal,
but decided against recommending such a transfer and instead
recommended that the Board retain its disciplinary authority,
subject to appeal as in the existing Public Service Act, though
with the tribunal differently constituted. We were not legal
purists. My committee colleagues and 1 considered that the
disciplinary authority of the Board, subject to appeal of course,
was necessary for good government.

The Act gave the Public Service Board immunity from suit.
Section 122 is a classic privative clause. It reads

(1) No action or suit shall be brought or
maintained against any person or body for a
misfeasance or mnon-feasance in connection
with the carrying out of any provisions of
this Act or of an Act repealed by this Act.

(2) Except 1in so far as expressly provides in
this Act no action, sult or other proceeding
shall lie nor shall any costs be payable in
respect of any proceeding before the Board or
delegate thereof...
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Safe as houses, one might have thought: but of course no
privative clause gives immunity from the exercise of the
prerogative writs, and one could have been taken before a court
no doubt on a writ of wmandamus, or quo warranto, or by an
injunction or prohibition, or whatever. This did not happen,
however, in my time.

The administrative law reform movement of the late 1960's in
Australia, tracing its origins back at 1least as far as Lord
Hewart in the United Kingdom in the 1920's, or the Donoughmore
Committee (the Committee on Ministers' Powers) which reported in
the United Kingdom in 1932, would no doubt have found fault with
aspects of these arrangements. Certainly the 1970's in Australia
saw tremendous changes in administrative law, and in some of the
other forms of citizens' remedies. But these reforms have been
more comprehensive, on the whole, in the Commonwealth than in the
States.

In South Australia, of which I have been speaking mainly, we had
an ombudsman and occasionally vigorous parliamentary committees,
but no freedom of information 1legislation and no across-the-
board, multi-purpose state-level administrative appeals tribunal,
though there were numerous ad hoc appeal tribunals under various
statutes. The very rise of these new forms of remedy in the
1970's probably gives testimony to dissatisfaction on the part of
the press, possibly the public, and no doubt the judiciary and
the legal profession (or leading members of these bodies). The
dissatisfaction was directed not just at administrative bodies
for what seemed to be dangerous powers conferred by statute or
arbitrarily assumed and condoned by custom. Dissatisfaction was
directed equally against Parliament for falling down on the job
of scrutinising and controlling administrative discretion;
agalnst Ministers for the same reason; and even, I am glad to
say, against courts and the law for archaic aspects of their
practices which made a nonsense of citizens' hopes of defending
their rights. Whatever the real problem was, it was bodies such
as public service boards 1in their role as tribunals of first
instance which have probably undergone the most drastic overhaul.
For example, in South Australia the Public Service Board has been
abolished, only however to be replaced in its several functions
by a Commissioner of Public Employment, a Department of Personnel
and Industrial Relations, a Board of Management and a
Classification Review Panel.

I will not comment on these changes because they are since my
time and I am not privy to the reasoning considered in making the
changes.
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Similar changes have occurred in Tasmania, and, as has already
been mentioned, in New South Wales and in Victoria, aspects of
the Public Service Board's former powers have been put into other
hands, while in the Commonwealth and in other states similar
moves are afoot, have recently taken place, or are contemplated.
No doubt the wunderlying cause of this trend is a widespread
perception which contains two rather conflicting elements, {i.e.
that public service boards were too powerful, and that they were
ineffectual in  achieving some of their aims. Was the
dissatisfaction mostly to do with perceived or imagined
inetficiency 1in government administration, and consequently a
criticism of publiec service boards in their executive role as
personnel managers and monitors of efficiency? 1 suspect it was
this, rather than any widespread dissatisfaction with Boards in
thelr role as enforcers of discipline, and punishers of offences.
There mway have been dissatisfaction with them in this latter
regard, but I fall to see how it can have been either widespread
or well founded. 1Illegality by employees of governments takes a
very broad range of possible forms. Our powers were qulte
properly restricted to dealing with minor offences. If there
were criminal charges to be laid, the police were called in and
the ordinary courts dealt with the matter. Only afterwards did
we deal with the consequences for public service.

1f there was a susplcion of an offence in the nature of
corruption or abuse of the powers of an office, we had to rely on
the services of a government investigation officer, of whom there
were two in the Crown Law Department, both former police
detectives. They would submit a confidential report and if it
warranted the laying of a charge, then that action was taken. We
obviously had to act and did act In this way every time a
susplclon of illegality was brought to our notice.

In a service employing (in South Australia's case) 30,000 people
under the Public Service Act <(and perhaps another hundred
thousand or more in weekly paid positions, in statutory
authorities, or in government schools and hospitals), there must
in the nature of things have been more rogues aud rascals,
shirkers and 1idlers than were ever caught. If that were the
nature of the complaint, one can see some reason for it. But is
there any good -evidence that, just because fraud, embezzlement
and ripping off the public occurs in private sector business
enterprises, there is an equal statistical likelihood of similar
offences occurring among public servants? My suspicion is that
quite different patterns of behaviour may exist as between the
two groups. They are differently selected and are likely to have
different psychic needs (more tolerance of risk among private
sector business people, more demand for order and predictability
among those who come into the public service).
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Public servants are, I suspect, under more constant scrutiny and
are conscious of 1it, for no matter how the advocates of market
economics may extoll the virtues of competition and consumer
choice, there 1is a need for secrecy and deceptive cunning in
business which would make one expect the fine line between
legality and 1illegality to be overstepped. But this is
speculation. Public service boards have perhaps been found
wanting on the ground that they have failed to conquer sin.

Mr Hawke has recently (in September 1986) announced, that at the
Commonwealth level there is to be a new scrutiny unit to examine
efficiency, and new arrangements for the redeployment or
retrenchment of inefficient and surplus staff. New brooms do not
always sweep cleaner than old brooms, but good luck to them. The
changes are, of course, just one more instance of a government
showing loss of faith in 1its Public Service Board.

In the past fifteen years this country has been intent on curbing
possible abuses of power by public servants. The ombudsman,
freedom of information legislation, parliamentary committees,
administrative appeals and judicial review have all been applied
as checks on their power to ride roughshod over citizens' rights.,
Yet there is a possible cost; are public servants now so nagged
and hobbled as to be unable to carry the load the community
expects of them? One is reminded of Roy Campbell's lines, which
could well describe Australia's administrative law reforms:
'They use the snaffle and the bit all right, But where's the
bloody horse?’

It does not perhaps matter very wmuch {f the public service
boards, which have been such a distinctive fracture of Australian
public administration, are abolished or reduced in power, so long
as the duties they have hitherto carried out are put into the
hands of people who can do them as well or better than the boards
have done. For instance, it would be reasonable to expect a good
performance of the disciplinary function from the new
arrangements provided for in the 1986 South Australian Government
Management and Employment Act. It transfers the bulk of
disciplinary powers to heads of departments, gives the
Commissioner of Public Employment (who replaces the Board in this
respect) a relatively narrow disciplinary role, and retains an
independent tribunal as a last stage of appeal. One could
comment that the strengthened role of heads of departments makes
good sense from a management point of view but adds to the risk
of discrepancies 1in standards applied in different departments.
There 18 also the risk that much more frequent use will
henceforth be made of the independent tribunal by appellants
unwilling to accept the verdict of their boss. While that has no
doubt been forseen, and even welcomed by those who designed the
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new legislation, the danger Is that a wholly 1independent,
judictal tribunal will lack the direct experience of public
service management and full uanderstanding of the consequences of
its decisions which has characterised most public service boards
most of the time.

Nevertheless, the new arrangements have thelr potential merits
and advantages, and pose no threat to the public's confidence in
the discipline and integrity of the public service.

This latter consideration 1s the fundamental one. The quality of
life (n any country depends not only on how well public services
are delilvered, bhut also on how much faith the public has in the
integrity of its government and public servants. Where there is
fear, distrust, contempt or even general suspicion of public
servants, no amount of efficiency can make up for the loss of
well being. The trains ran on time, we are told, in Mussolini's
Italy. I am persuaded that a well administered disciplinary
statute, and public awareness that the disciplinary powers are in
honest hands, are essential requirements for a well-ordered and
contented community. Public service boards in Australia have
played thelr part in maintaining those characteristics of the
Australiaa community. Public service boards have never been well
equipped to Investigate, much less to judge and punish, criminal
behaviour of public servants. That quite properly has been the
province of the police and the courts,

When suspicions of criminal behaviour are reported to public
service boards, they have had to make a hasty assessment and caltl
~in the police when they are persuaded, or even only apprehensive,
that a crime may have been perpetrated. The public service
boards do nnt engage in cover-ups; the risk of being caught and
exposed is too great,

While boards have not been the maln ones to deal with criwe in
government once it has occurrad; they have, through their work
in public service selection, standard setting, promotion and
education, undoubhtedly  helped to  prevent illegality in
government. I would argue that the personnel agencies in
government, whether they are catled boards or are reconstituted
and renamed, should continue ko have disciplinary powers combined
with their powers 1n personnel management and Industrial
relations, because, 1in my opinion, a disciplinary power used
vigorously when there 1is just cause to do so helps to keep up
standacds.

Voltaire puts it well in Candide (Chapter 23): 'In this country
we find it pays to shoot an admiral from time to time to
encourage the othecs.'

Is this perhaps what goveraments are doing to their public
service boards?







ROYAL COMMISSILONS

Mr Terry Higgins, QC
Barrister
Canberra

I did have some three years ago, some short experience with a
Royal Commission - it was the Royal Commission on Australia's
Security and Intelligence Agencles, term of reference C, For
those of you to whom that description is totally obscure, that
meant the enquiry by Mr Justice Hope into the actions of the
Government concerning Valeriy Ivanov and his relations with David
Combe.

The first notice that was served at that Royal Commission was
when one Friday afternoon the Prime Minister announced that a
royal commission would be held and that Mr Justice Hope would
conduct it. That excited my interest, as David Combe's solicitor
at that time, in exactly what coyal commissions were; what thelir
powers were; and what they could do to you, if and when they
ultimately wound up their enquiry. It was expected to be a very
short enquiry, by the way, two weeks were set aslde for it - it
lasted four and a half months.

The salient features, however that appeared from the experience
of that four and a half months were these. First of all, royal
commissions as their name implies, are inquisitorial. That fs to
say, you do not go along with a case that is to be made out
against you. You go along with the Royal Commissioner empowered
to enquire into the matters that are set forth in the terms of
reference. For those of us who are lawyers, it involves being
somewhat thrown iInto the deep end without any swimming lessons
because there are mno issues involved; there are no pleadings;
there 1is no document which tells you what the case 1is, what you
have to meet; there are no rules of evidence and with one minor
exception, there 1is no protection for any witness in respect of
anything the witness might be asked or say. Now the minor
exception 1is this, and perhaps in some respects anot very minor,
but section 6D of the Royal Commissions Act 1902 does say that,
'‘a statement or disclosure made by any witness in answer to any
question put to him', (and I would say that the idea of a witness
disclosing something to a royal commission is fairly novel) 'by a
Royal Commissioa or any of the Commissioners shall not, except in
proceedings for an offence against this Act' (which includes, of
course, perjury, and no doubt suborning of witnesses) 'be
admissible in evidence against him in any civil or criminal
proceedings 1in any Commonwealth or State court or any court of
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any Territory of the Commonwealth'. Now that is fine as far as
it goes, but I should perhaps say that that sort of protection
given to a witness does not protect the witness against self-
incrimination where the consequence is disciplinary proceedings,
either under the Public Service Act, the Australian Federal
Police Act, or any of the other Acts which provide for the
disciplining of public officials. Relevantly to the topic now
under discussion there are two issues that raises. The first is
that it enables the public official, who has incriminated him, or
herself, to be dealt with within the disciplinary process and
conversely, of course, 1t does not protect the public official
who comes forward to give information to a royal commission
against possible disciplinary proceedings.

The next conclusion that 1 drew from that experience was that
royal commissions, both by wvirtue of the report of the
commissioner and by the reporting of the proceedings of the
commission during its progress, can and do cause considerable
damage to the reputations of individuals, against which they have
little or no recourse. It 1is, 1 suppose, no different in
principle to parliamentary or judicial privilege but lacks the
safeguard of 1nertia and the standing orders of the relevant
house in the former case and the rules of evidence, particularly
of the rule of relevance to stated issues and against hearsay in
the latter case.

A further and more interesting issue which was raised by the Hope
Commission and indeed, has been an issue in some others - though
perhaps not as starkly so - is the control by the commission of
its own proceedings. Generally speaking, the Hope Commission
seemed to be 1like a roller—coaster. Once 1t got to the top of
the rise and chugged away, there seemed to be little that the
Commissioner or anyone else could do to control its progress
thereafter. There were 1ssues raised about contempt and about
secrecy - evidence given in secret was given virtually in public
in the South Australian Parliament - and proceedings were
threatened against a  South Australian parliamentarian for
revealing what he said he knew or what he thought he knew, in the
Parliament. What control do Royal Commissions have over their
own proceedings 1f that sort of scenario can eventuate? 1In the
result no proceedings were taken and an interesting legal and
political question remains unresolved, particularly as to media
reports of the parliamentary statements referred to.

The last question, which I would 1like to examine in a little more
detail is: What purpose do royal commissions ultimately serve,
particularly when they are enquiring into the actions of
government?
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As to the first group of issues that I mention - that is the
inquisitorial nature of the proceedings - it is an extraordlnary
situation where persons find themselves 1n the situation of
having some vague accusation which may well be brought against
them, but be told that this Commission really is not about making
accusations, that 1is for the criminal justice system, all it is
doing is enquiring into something, so you are really not entitled
to know precisely what it is that it is said that you have done,
or how it 1is said you have done it, or failed to do it, as the
case may be. In fact, in the case of the Hope Commnission the
question of whether David Combe was gullty of espionage, was
something which might be thought to have been raised at least by
the media preceding the Commisson. Nevertheless, that issue
really never surfaced throughout the entire Commission's
hearings. Nobody, 1t appeared in the ultimate analysis, really
was concerned about that at all. What they were concerned to do
was, it seemed, simply to establish that the Government had acted
correctly and to establish that ASIO had acted correctly and to
establish, indeed, that everybody had acted correctly except, of
course, Mr 1Ivanov and Mr Combe. Nevertheless, Mr Combe was not
to be said to be guilty of any offence known to law. He might be
'greedy' or 'foollsh' or 'a security risk' but not a criminal.
The fact that 'a security risk' might be an innocent pawn in any
espionage game 1is not the imputation that such a categorization
usually cownveys.

The  procedures that are adopted by royal commissions are
extremely difficalt to contend with. If any of you have ever
been 1involved in a royal commission you find, particularly where
there are a number of parties who seek leave to be represented,
that you are faced not only with being examined by the counsel
said to be assisting the royal commission, then cross-examined by
the counsel who usually represents the government who Is there to
be the real presenter of the case. In this case the government
was represented in two parts. It was represented through
Mr McHugh QC, and also by Mr Charles QC, appearing for ASIO., You
are then faced as a witness, not only with cross-examination by
three counsel, but then there are a string of hangers-on who
either are there for the entire time, or for part of the time and
also have their turn.

The only amusing part of that was that when David Combe was being
cross—-examined, Alex Shand came down to cross-examine him on
behalf of Richard Farmer, and unfortunately had not had time to
read all his papers. Perhaps they had not been shown to him.
Anyway he commenced by cross-examining Mr Combe about alleged
contradictions between Mr Combe's evidence and what Mr Shand
suggested were the facts of the case. He put to Mr Combe that he
certainly had not been told about a certain conversation prior to
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him talking about it on the telephone. Mr Combe's telephone of
course, had been tapped at the time. And Mr Combe was able to
point out to Mr Shand that if he had looked at the telephone tap
transcripts at page 1 he would find the matter there clearly
mentioned, to the detriment of his, Mr Shand's, client. But if
that indicates that sometimes cross-examination can be dealt with
successfully, generally speaking it cannot. So that that 1s the
first problem that you have. You have no issues, you do not know
what the examination or cross—examination is being directed to,
but as a wiltness you are there being examined and then cross-
examined by considerable numbers of highly paid and skilled
lawyers. ’

The Rules of Evidence

Generally speaking, rules of evidence are designed to assist
courts to come to a conclusion reasonably efficiently and without
trampling too much on people's rights. In royal commissions, of
course, hearsay is rampant. Hearsay upon hearsay 1s acceptable.
Secrecy - will be 1imposed at random, at least as far as the
commission 1is concerned, whenever it chooses to do so, and this
can lead to the curious effect that the person into whose
activities (apart from those of the Government) the commission is
being held, can be excluded from information being given to the
commission, which might be relevant to thelr case as they wish to
present it to the commission. It is a curious proposition that
the person. himself, in the case of the Combe Commission, could
have been excluded from evidence which was given relevant to his
conduct on the grounds that it would be inappropriate in the
interests of national security that he should know about it,
Indeed I might add that, as his solicitor, it was also considered
inappropriate in the Interests of national security that I should
know about much of this. My Counsel, whom I briefed, were all
very much more favoured. They were permitted to be told things
that I was not permitted to be told, but, in the national
interest, they were not told other things that only the
Commissioner c¢ould hear and I am quite certain that there were
other things, which, in the interests of national security, even
the Commissioner was not told.

So much for the rules of evidence. If you think that any of them
are to your advantage; will help you; will protect you - they
do not exist 1in royal commissions. I mentioned earlier the
question of contempt of commissions. Perhaps I should just
expand on that. The incident to which I referred to of course,
was the 1incidence were Peter Duncan 1in the South Australian
Parliament revealed what he sald were the activities of a
Mr Matheson in counection with the Commission. Mr Matheson had
given evidence 'In Camera' so, therefore, 1f Mr Duncan had said
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what he said 1in the Parliament publicly and outside the
Parliament, there would be little doubt that he would have been
at least ostensibly in breach of the Royal Commissions Act, the
Royal Commissioner having the power to make that evidence
secret.

Now there would have been two problems with prosecuting him of
course, even if he had said it outside the Parliament. The first
{s that you would have to make an admission that what he said was
accurate, 1in order to say that he was rvrevealing evidence which
had been given to the Royal Commission. As the evidence was
secret, 1t would have been very diffilcult to make thar admission
{f it was desired to keep up the pretence that the evidence would
damage natlonal security 1f 1t was revealed, 1t would be
reasonable if it could be done to continue to pretend that the
revelation was inaccurate.

The second matter was the vexed question of the powers of royal
comnisslions with respect to state goveraments and parliaments.
Does a royal commission appointed under the Royal Commissions Act
of the Commonwealth override the powers and privileges of a state
parliament? Senator Gareth Evans, the then Attocney-General was
given the opportunity to determine that question by prosecuting
My Duncan, but declined to do so. 1 am told that it had nothing
whatsoever to do with the fact that they are of the same
political party. Indeed, if you see them together you probably
would doubtr that.

As 1 noted earlier, the question of privilege of state
parliaments wlith respect to the contempt of federal royal
commissions is an unresolved problem and it is probably not one
that 1is likely to be capable of resolution without a test case
for a prosecution of that kind which inherently is unlikely to
occur. The less complicated contempts were, of course, usually
committed during the course of that four and a half months by Mr
Richard Carieton who nightly, or at least nearly nlghtly, on the
program that he then had, which I think was called 'This Day
Tonight' tended to suggest what the secret evidence was and what
the secret code names were and indeed any other secret matecrial
that he could get his hands on, elther licitly or illicitly and
tell everyone about it. Again Mr Carleton, although frequently
bagged by Mr Charles in the Commission, was not prosecuted.
Again, T suppose the difficulty then would be the same apart from
privilege. First, you incur the odium of prosecuring the press.
Second you incur the difficulty of revealing that what he in fact
had to say was accurate, when indeed 1t was supposed to be
secret.
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There are difficulties then with evidence given to royal
commissions. You have to decide whether anybody should know
about it at all. If you decide that they should know about it,
it 1is given in public but without the protection of the rules of
evidence. If it is decided that it should be secret, and people
do not want to keep it secret, it appears that there is very
little that the Commission can do about it. I suppose then one
comes to a final question, before departing to more general
questions, which c¢an be summed up with this question: Royal
commissions are wusually conceived of as being very clever, but
what use are they? We can take the Hope Commission as an example
and in common with Sir Humphrey Appleby, I believe that royal
commissions are wusually held for the purpose of concealing the
truth, particularly where they are enquiring into government, and
are usually set with that purpose firmly in mind.

When you think about it, that is not illogical. After all, it is
the government, as indeed it was 1In the case of the Hope
Commission which decides to hold a royal commission., It is
usually the very government into whose activities the enquiry is
being held, which sets up the royal commission. If you were
setting - up a royal commission to enquire into your activities,
the first thing you would want to do is choose the judge. And
indeed, that 1is what governments setting up royal commissions
first do, they choose the commissioners. You may be forgiven for
thinking that in most cases they will choose commissioners whom
they believe will give the right answers. The government of
course, 1s always confident that the right answer will be given
and this is one reason perhaps for that confidence.

The second reason for complacency is that the government
determines the terms of reference. It can determine to make them
narrow or broad as the government thinks fit, subject only to the
roller—coaster effect, which may subsequently take the whole
proceeding out of the control, not only of the Commission in
which 1t never was, but also out of the Government in whose
control that Government had hoped it would be. Generally
speaking, Commissions will invariably end up with some minor
casualties along the way such as Ministers of State; a few
reputations blasted of some business men, but ultimately the
government gets what it wants, and indeed that was the case
here. '

Was the Real Issue or Were the Real Issues Really Resolved?

The interesting thing about the Hope Commission, was the
question: What  was the Russian Mr Ivanov really up to?
Interestingly enough, if you go through the Report of the Royal
Commission on Australia's Security and Intelligence Agencies,
reference C, you find no real answer to that question. It does
not seem to have interested Mr Justice Hope at all. Whether
David Combe was telling the truth or not telling the truth about
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particular matters 1interested him greatly, but not the ultimate
question: What was the whole thing about?

Tnterestingly again, the one fact which was nof refecred to
anywhere 1in the Report nor in the evidence, public or sofar as I
know privately, was the defection during the previous year of a
Russian - an alleged KGB officer. Now the reason why that was
importaant was, as appears 1In David Marr's book 'The Ivanov
Trail', he happened to have been, according to the allegation, a
KGB class-mate of Valeriy Ivanov's, so if he defected, it would
scem that Mr Ivanov's cover had heen blown. But he defected the
year previnus to the Commissinn, and {t was therefore very
strange that Mr Ivanov shounld have been attracting attention to
himself with his cover blown to his own knowledge in the manner
in which ASIO said that he did.

The non-mention of that person of course, leads to a numbar of
interesting specnlations which may be set in train. U will not
go through the entire process of speculation, but 1 will say that
it convinecaed me, forvr reasons that 1 can elaborate on if anyone
wants me to, that in fact the whole ASIO effort was a farce. Tt
was a sham set up for a security purpose. What that security
pirpose was, nobody knows. Whether it was to expose the defector
as a sham, or whether it was to support the inference that the
Russians should draw that he was belleved to be a sham or was
not - who knows., But certainly one thing it had very Llirtle to
do with was David Combe. In fact ASTO made it quire clear during
the course of their evidence (and this was evidence given by the
Directur-General in public) cthat ASIO had not even considered,
that the Government might take any action at all in respect of
NDavid Combe. They thought that what should happen is that
Valeriy Ivanov should be expelled and ASIO should be extolled for
its success in exposing a Russian secret agent who was a KGB
officer.,

If, as I suggest, that particular episode really did not uncover
what was the actual truth of the matter, and really did no more
than emharrass a number of leading citizens of this country at
enormous expense, [ might say, what about other commissions?
Well, needless to say my familiarity with those is a little less,
but if I can take the Costigan Commission for example, which was
a Llong-ruming Commissfon - four years, I think in the event - a
lot of the material which was placed before that Commission is
still seecret, But one matter that, consistently with what T have
said about the protection of individuals is worth noting, is the
report by the Commissioner in which, and 1 paraphrase it, the
Commissioner 1indicated that one useful effect he saw of Royal
Commissions was, that they would enable the public to be informed
of the evil repatation of persons, agalast whom nothing could be
proved in a court of law.
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When one analyses that proposition, it rather suggests that the
criminal justice system can safely be supplanted by a system of
damage by 1innuendo and indeed of guilt by association, which
generally leads to the conclusion about evil reputation in this
context, Now that rather stands on their head, the protections
which have been thought appropriate to flow out of the eriminal
justice system., It might well be the fact that the persons be
they 1in government, or outside of government whose illegal
activities are thus publicly suspected, may deserve that
condemnation, But wuntil that fact is proved in a court of law,
it 1is somewhat dangerous to have it asserted as if it was a fact
that those persons deserve those evil reputations.

One of the advantages, 1 suppose, of royal commissions is that
they are generally rare, but if they become more common, no doubt
that sort of attitude, of damning by association and damning by
innuendo, can be regarded as becoming somewhat more common and
therefore more of a danger to the protections which are usually
~said to flow from the criminal justice system.

Mention may be made of other enquiries into government, for
example, the meat industry enquiry. One wonders whether that
really revealed any more than was already known to those whose
job it was to investigate crime, and whether it indeed served any
useful function in uncovering anything. As to other enquiries it
is probably a little difficult to comment. Fortunately most of
the others such as the Petrov enquiry, have been in the dim
distant past.




PARLIAMENTARY COMMITTEES

Senator Janine Haines

Leader of the Australian Democrats
Parliament House

Canberra

The capacity for parliamentary scrutiny of ministers' decisions
and actions 1is a vital element in limiting government inspired
abuse of powers. It goes without saying however that in the main
this review and scratiny mechanism is used with more enthusiasm
by opposition members than by government ones!

1 say 'in the main' because there are occasions in which
government members and senators do engage in extensive review
and criticism of government actions or lack of action and do so
regacrdless of the Cfact that their own government could be
severely  embarrassed as a result. Peter Rae's Chalrmanship of
Finance and Government Operations is a case 1in point.
Furthermore, there are at least two Senate Committees where a
spirit of non-partisanship is the norm. These are the Senate's
Scrutiny of Bills Committee and its Regulations and
Ordinances Commif.tee. Both of these Committees operate by
considering the matter before them in the light of specific
criteria and comment accordingly. Individual senators and
their parties are able to pick up any criticisms and act
accordingly. This may mean a motion to disallow a regulation or
ordinance or a move to amend a bill.

There are two ways in which parliamentary committees operate to
prevent government illegality:

1. Legistative review to prevent powers which may be regarded
as constlituting a trespass on personal rights or civil libertles
from being conferred upon government officlals or statutory
corporations:

- Both the Scrutiny of Bills Committee (in respect of Acts)
and the Regulations and Ordinances Committee (in respect of
delegated legislation including by-laws made by government
instrumentalities) operate to prevent or minimise abuses
such as:

. powers of entry, search and selzure without warrant;

. wide powers to require persons to furnish information;
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. the reversal of the persuasive onus of proof in criminal
proceeding;

. persons being required to furnish information which may
incriminate them without adequate safeguards as to the
use of that information in future criminal proceedings;

. the conferral on officlals of administrative discretions
without specifying criteria for their exercise on thelr
merits; and

. the conferral on ministers, officlals or government
instrumentalities of ©powers to make legislative
instruments without parliamentary scrutiny.

Examples of amendments achieved by the Scrutiny of Bills
Committee are set out in the Annual Report 1985-86., A good
example of the role of the Regulations and Ordinances Committee
in preventing similar abuses is to be found in its Seventy-Ninth
Report (April 1986) dealing with the disallowance of a Health
Insurance Regulation (Amendment) which would have permitted the
Health Insurance Commission to have provided any of the
information 1in 1{its possession (including confidential medical
records) to the Secretary to the Department of Social Security.

- Legislation may also be referred to one of the Senate
Legislative and General Purpose Standing Committees for
review - e.g. the reports of the Constitutional and Legal
Affairs Committee on Freedom of Information, the National
Crime Authority Bill 1983, and A Bill of Rights for
Australia - or a Select Committee may be established to
examine particular proposals for legislative amendment:
e.g. the Joint Select Committee on an Australia Card and the
current Joint Select Committee on Telecommunications
Interceptions.

2, Continuing review of the activities of government
departments, officials and statutory corporations:

- Senate Estimates Committees twice yearly examine in detail
all government expenditures including the operations of
statutory bodies 1ike the Australian  Broadcasting
Corporation and the Australian Bicentennial Authority {(to
name but two which have attracted attention 1in recent
years). The examination is wide~ranging and may, for
example, include occupational health and safety issues like
RSI in the workplace.
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The Public Accounts Committee examines  government
expenditure  generally and the reports of the
Auditor-General in particular and reports to both
Houses on instances of malpractice or areas where 1Lt
believes controls should be improved. Examples are its
reports on the 'Job Seeker' computer acquisition by the
Department of Employment and Industrial Relations -~
arising out of a report by the Auditor-General - and
Lts more  general report on Medical Fraud and
Overservicing in the field of pathology.

Matters ralsed in Estimates Committees, in reports of the
Public Accounts Committee or 1in reports of the Auditor-
General may prompt further Inquiry by one of the Legislative
and General Purpose Standing Committees. The Finance and
Government Operations Committee has taken a lead in this
work, most notably in 1its report on the Australian Dairy
Corporation and 1its Asian Subsidiaries. It presently has
under  examination matters relating to the refusal of
'Australian' status to the film 'The Return of Captain
Invineible' for tax purposes and delays fia the disposal of
the Customs House, Wiltona Hostel and Rifle Range,
Williamstown, Victorta, both arising out of Estimates
Committee hearings. The Constitutional and Legal Affairs
Committee has recently undertaken the task of examining all
reports to Parliament by the Commonwealth Ombudsman under
section 17 of the Ombudsman Act 1976 relating to
investigations 1into alleged mlsconduct by a department or
statutory authority. Such rceports to Parliament are the
last resort of the Ombudsman and the power has only been
exercised twice in the history of the Office.

The Senate  Legislative and General Purpose Standing
Committees also exercise a general oversight with regard to
matters of administration through their examination of the
annual reports of departments and statutory authorities
falling within their subject areas. In reports such as that
of the Constitutional and Legal Affairs Committee on the
High Court of Australia Annual Report 1984-5 and that of the
Education and Arts Committee on the ABC's Radio Racing
Service in Queensiand (arising out of the ABC's Annual
Reports for 1983-4 and 1984-5), Senate Committees have
asserted the accountability of statutory authorlties to the
Pariiament not merely {n respect of thefr expenditure but
also in respect of their efficient administration.

Finally, in their more general Inquiries 1nto broad
questions of publie poliey, parliamentary committees may be
sald to play an important part in the prevention of
maladministcatlon and government malpractice. In recent
years Senate Standing Committees have examined matters such
as the government's role 1In Rural Research and Extenslon
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Services, Australia's Forestry and Forest Products
Industries, the Natural Resources of the Antarctic
Territory, Income Support for the Retired and Aged, and the
Australian Army's rapid deployment capability. The
Constitutional and Legal Affairs Committee 1is presently
examining the operation and administration of the Freedom of
Information legislation and the Industry and Trade Committee
is about to embark on an inquiry into certain aspects of
Australia's Manufacturing Industry Revitalisation. Such
inquiries are wunlikely to wuncover instances of criminal
conduct or abuse of power but in the long term they may
result in improvements in government administration which
prevent such criminal conduct or abuses of power being
possible.

One difficulty facing the Scrutiny of Bills Committee is that we
have enough trouble keeping up with new legislation without
reviewing existing Acts. So often quite inappropriate and
potentially dangerous powers remain in these Acts, e.g. regarding
powers of entry, search and seizure without warrant.

The Scrutiny of Bills Committee tests each clause of the Bill
against its terms of vreference, writes to the appropriate
minister if it finds a clause wanting, and then reports to the
Senate. It has become an increasingly valuable tool in holding
in check abuse of government powers. It has done this in several
ways:

1) because its comments are often picked up by senators leading
to amendments being made to legislation;

2) because drafters of legislation are more frequently bearing
in mind that the Senate Scrutiny of Bills Committee
regularly hones in on specific areas for comment and have
therefore 1in recent years modified their drafting practices
accordingly - and it is no mean feat to get the bureaucrats
to change their thinking and drafting practices;

3) because the Committee has been in a position to reveal that
in the past year attempts by Government to infringe on one
or more areas of concern have increased (although others
have dropped off). This fact is made particularly apparent
in the most recent annual report from the Senate Stauding
Committee for the Scrutiny of Bills which notes that 'by
comparison with previous years, the number of clauses drawn
to the attention of the Senate under principle (1) -
trespass on personal rights and liberties - has increased
from roughly 40% of the total to almost 50%'. It goes
on to. say that those increases -have been particularly
noticeable 1in specific areas such as those involving the
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imposition of the persuasive burden of proof on defendants
in criminal proceedings and clauses abrogating the
privilege against self incrimination. On  the other
hand, the aumber of clauses drawn to the attention of the
Senate under principle (3) - non reviewable administrative
decisions - has fallen off from almost 25% of the total
to around 17%.

The Committee notes however, that 'there has also been a slight
increase in relative terms in the number of clauses drawn to the
attention of the Senate under principle (4) as constituting
inappropriate delegation of legislative powers'.

For those people who are not particularly familiat with the way
in which the Scrutiny of Bills Committee operates, perhaps T had
better quickly cnn through its terms of reference and its madus
operandi.

The Committee was first established by resolution of the Senate
on 19  October 198t. Tt consists of six senators, three
Government and  three aon-Government, under the Chairmanship of
one of the Government members. The Chairman has a casting vote
but in accordance with the traditions of the Senate, as 1
mentioned earlier, the Committee has consistently operated in a
bipartisan spirit evidenced by the fact that it has always been
able to report to the Senate without recording the disseat of any
of 1its membars. Tts task is essentially to alert the Senate and
hence the Parliament to the possibility of infringements and
rights and Lliberties or the erosion of the legistative power of
the Parliament. In doing so it expresses no pacticular view on
whether the clauses on which it comments do in fact infringe or
permit such erosion leaving that judgement to the Parliament.
During the last year the Committee met twenty times, issued
twenty Alert Digests and twenty reports. Tt considered 250
Bills and commented on eighty—-eight of them.

Its main term of reference is to ‘report in respect of the
clanses of Bills introduced into the Senate, and in respect of
Acts of the Parliament, whether such Bills or Acts, by express
words or otherwise — (1) trespass unduly on personal rights and
liberties; (2) make rights, liberties and/or obligations unduly
dependent upon insuffictently defined administrative powers; (3)
make such rights, liberties and/or obligations unduly dependent
upon non-reviewable administrative decisions; (4)
inappropriately delegate legislative powers; (95) insufficlently
subject the exercise of legislative power to parliamentary
scrubiny'. '

The processes of the Parliament being what they are, we quite
frequently find ourselves considering legislation which has
Alraady passed both Houses or on the other hand which has not
been presented to the Senate.
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Ministers are expected to respond to the issues raised in the
Alert Digests and if their response is not satisfactory, the
Committee has become increasingly prepared to give them a smart
slap over the wrist in the resultant report. As the Chairman of
the Committee notes in the current Annual Report ' the responses
which the Committee has received from the Attorney-General have
given it cause for concern on a number of occasions.' But his
responses are examplary (if convoluted and reminiscent of the old
'broken window' defence) when compared with those of the
Treasurer who like his predecessors, maintains a determined
aloofness from the workings of the Senate Committee and refuses
to respond to requests for clarification or justification of a
clause on the grounds that such a response is 'optional'!

Another matter of concern, not only to the Scrutiny of Bills
Committee, but also to the Senate as a whole, has been the
question of what to do with legislation that has emanated from
the Ministerial Council. This is due to the fact that, should
some clauses require comment under one of the Scrutiny of Bills
terms of reference, senators are impeded 1in acting on those
comments by moving amendments since, as you would well know,
those amendments have to be approved by the Council itself. As
far as we are concerned this just makes it an additional
removal of parliamentary powers of scrutiny over governments and
something which is not to be encouraged.

The examples I have given show the significant changes that have
taken place in recent years in the review and scrutiny mechanisms
of Parliament. There is still room for improvement, of course,
and those of us who believe in controlling the abuse of power can
never relax our vigilance. However, some safeguards are now well
entrenched and this is an encouraging sign for the future.
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(1) INTRODUCTION

While the subject of controlling government illegality when it
happeas to concern police misconduct has been a matter of
considerable importance for a 1long time, it attained a new
prominence in social, political and legal agendas as a result of
the social conflict engendered by participation in the war in
Indochina and the general social ferment of the late 1960's and
early 1970's,

By the latter half of the 1960's, police forces were involved in
confrontation and conflict, sometimes violent, with a substantial
and potentially highly 1afluential minority of the population
which, in simpler times, would have been regarded by them as
essentially law-abiding. A crucial factor was the use of the
public demonstration and public disobedience on a large scale in
support of such 1ideals as pacifism and equality, and, more
recently, conservation and opposition to uranium mining and the
auclear 1industry. It was nothing new for the police to face
large public demonstrations of dissent, but the causes of the
dissent and the nature of the dissenters were new.

The police were caught a little off-guard, and it took some time
for them to realise that the tactics which were used against
unionists before the Second World War no longer enjoyed even a
modtaum of success. The demonstrators were different, the issues
were different and the social context was different. The law at
the time recognised only two interests: the suppression of any
sign of organised public dissent and the protection of the
‘rights' of the road users to pass and repass without undue
hinderance. The result was alienation and polarisation - and,
ordered to remove or control a situation perceived to be
threatening on a person, social or class level, the pnlice often
prnvoked the violence they were supposed to prevent.
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The police also made a major mistake. Individually and
collectively, the police allowed and often encouraged the public
identification of the police interest on the substantive issues
as well as on the procedural issues. Thus for example, not only
did the police contribute to alienation by enforcing conscription
laws and laws preventing public dissent about conscription, they
also made it clear that they regarded the dissenters as traitors
or cowards or both. The result was substantial alienation
between the police force and an historically unusual and
influential section of the policed society.

This was, no doubt, a part of a larger sense of a 'crisis of
legitimacy' in the institutions of Australian society - but the
police were highly visible, and had a direct and obvious impact.
All of this led, as it happened, to some legal change - and part
of that was a critical examination of the procedures for dealing
with police misconduct. It was, in this writer's view, no
coincidence that the first reference to the Australian Law Reform
Commission was complaints agalnst the police, and the second,
police powers. '

There are three traditional routes to the control of police
illegality. In no particular order of importance, there is the
exclusionary rule, c¢ivil 1liability, and direct administrative
controls. 1If there was in Australia a Bill of Rights and a Civil

Rights Act, there might be scope for injunctive orders based on a
demonstrated pattern of corporate misbehaviour, but the fact is

that there 1s not, nor is there likely to be. The exclusionary
rule 1is, by and large, a broken reed in Australia, not only
because judges fall to take it seriously, but also because of
such endemic defects as the fact that, even 1f it works, it only
works 1f the evidence illegally obtained is used in a prosecution
and that evidence 1is necessary for conviction. That is a rare
situation, So far as the civil remedy is concerned, the fact is
that, even if one can assume a client of sufficient optimism, and
even if there is a solvent defendant by reason of the statutory
vicarious 1liability of the Crown, the time, costs, and general
aggravation associated with a civil action is enough to deter all
but those who are not the subject of police misconduct. If there
is some hope, it lies in the administrative process, and there is
a story.

(2) THE RECENT HISTORY 1IN SOUTH AUSTRALIA: A CHRONOLOGY OF
REFORM

(I) The Background

The tide of reform activity in the area of complaints against the
police, both in Australia and overseas, washed over South
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Australia, virctually unnoticed. The Mitchell recommendations
were not implemented, the successive reports of the Australian
Law Reform Commission excited no public attention, and thlngs
went on much as before. What happened in South Australla,
interestingly enough, was that exactly the same social forces
which produced a momentum for change in other states at the level
of the handling by the police of a complaint of police misconduct
made by a citizen, produced in South Australia a momentum for
change in the relationship between the Government and the
Commissioner of Police. Two events preclpitated this. 1In the
first case, the Commissioner of Police defied a Government
instruction nokt to 1nterfere with a Vietnam demonstration; in
the second case, a Commissioner of Police was sacked by the
Goverument for allegedly misleading the Government aand the
Parliament on the subject of police Special Branch survelllance
of citizens. Both instances led to Royal Commissions and publle
controvarsy of a very high order - but both focussed political
and social attention on 1ssues of pollice responsibility far
removed from individual citizen complaints about police
misconduct,

What this says about South Australia i{s open to conjecture - but
it is submitted that the effect was the concentration of concerns
about controlling the police on the Institutional relationships
between Government and the Police Force as an entity to the
virtual exclusion of the more mundane area of individual
complaints about particular instances of police misconduct. That
is not to say that one area is more important than the other -
importance, in this context, 1lles 1in the perspective and
objectives of the beholder - but, as a matter of reality, it is
true to say that the areas of police "illegality" with which the
institutional relationship are concerned are those of broad
policing and social policy within which, 1in rare cases,
Government and policing 1deologles may confllct, whereas the
latter concerns the far more frequent applicaton of allegedly
L1licit policing practice. These Issues involve an individual
case only, or may reflect far more widespread systematic abuses
which never come to the attention of Government, or its political
agenda.

The idssue of complaints against the police, although buried,
never entirely disappeared. 1t remained a hardy perennial of
such bodies as the South Australian Council of Civil Liberties
and the annual coaference of the Australian Labor Party, but it
generated more light then heat, as is common with things placed
on a back-burner. A sign that things were about to change
occurred 1in 1981, By that time, Don Dunstan had resigned, Des
Corcoran had been defeated, and South Australia had a Liberal
Goverament. In October 1981, the Advertiser newspaper broke a
major story which recounted significant and widespread
allegations of police corruption and 1Involvement in the drug




56

trade. The Government set up a largely confidential inquiry, and
in the end nothing came of it, in the specific sense - or so it
appeared - but, for various reasons not germane to this paper,
the smell was not dispelleds By the time that John Bannon's
Labor government was elected, it was committed to reform of the
mechanisms by which complaints about police misconduct were
handled.

(I1) The Grieve Report

On 5 April 1983, Cabinet approved the establishment of a
Committee with terms of reference which required it to examine
and report to the Chief Secretary on the establishment of an
independent authority to receive and Investigate complaints from
the public concerning police misconduct. The Committee consisted
of the Chairman, Mr Ian Grieve, a Senior Stipendiary Magistrate,
Dr Donald DeBats, a representative of the South Australian
Council for Civil Liberties, Mr Ray Killmier, an Assistant Police
Commissioner, Inspector Barry Moyse, President of the South
Australian Police Agsoclation, and Ms Joanne Willmot,
"Aboriginal, Woman and Community Representative'". The Committee
met twelve times, and conducted a study tour to the Australian
Federal Police, New South Wales and Queensland. It reported to
the Chief Secretary in August 1983.

Highlights of the recommendations made by the Committee are:

(a) Separate legislation should be enacted to provide for
the handling of public complaints against the police by a Police
Complaints  Authority, but that that legislation should not
diminish the capacity of the Police Commissioner to maintain a
disciplined force;

(b) The Authority should be constituted by a Judge or
retired Judge of the Supreme Court;

(c) The Authority, in addition to any police officer,
should be empowered to receive complaints concerning police
misconduct, but that such complaints must be reduced to writing
and signed by the complainant - anonymous complaints would not be
conslidered;

(d) The Authority should determine in the first Iinstance
whether a complaint should be investigated by the police
investigation section, by the Authority, or jointly, but that im
all but special cases approved by the Minister, the principal
investigating force should be the police investigation section
(the Authority retaining a power of oversight), backed up by
police officers seconded to the Authority;




(e) Normally the Authority should not investigate a
complaint received more than 28 days after the complainant became
aware of the subject-matter of the complaint unless there were
special c¢ircumstances; and that the Authority may suspend an
investigation 1in the event of a court case which touches on the
substance of the complaint and that the Authority should 'take
cognizance' of the finding of the court in that matter;

(f) The Authority and the Commissioner should act in a
state of constant consultation, sharing files, documents and
conclusions and, in the event that the Commissioner and the
Authority differ irreconcilably, that difference should be
finally resolved by the appropriate Miaister;

(g) A police officer should be required to answer
questions put by a superilor officer, but should have a right to a
warning and a rvight to remain silent in the case of an
investigation involving allegations of criwminal charges;

(h) There should be an offence of making a false
complaint, knowing it to be false, but such a charge can be made.
only in the discretion of the Authority;

(i) A Police Disciplinary Tribunal should be established,
consisting of a Special Magistrate, which should proceed as
nearly as possible as a court of summary jurisdiction;

(j) The hearings nf the Tribunal should be in camera,
unless the Tribunal determines otherwise, the standard of proof
should be beyond reasonable doubt, but the Tribunal should not
have any power to impose penalty, which would remain the
exclusive preserve of the Police Commissioner.

This was not, to say the Lleast, a commendable report. The
Government had appointed a consultant to advise 1t on the
recommendations of the Committee. The consultant reported on
8 September 1983, His comments may be summarised as follows:

{a) The recommendation that the independent Authority be
a Judge or retired Judge of the Supreme Court was fatally flawed
and unworkable in practice;

(b) While the recommendations of the Committee had
provided for an independent element 1in the reception of
complaints, and independent oversight of investigation, this was
a minimal injection of independence into an otherwise unchanged
partisan mechanism;
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(¢) The Coumittee's recommendations involved significant
and unacceptable disincentives to genuine complaints;

(d) The Committee's recommendations involved an
unacceptable degree of secrecy in the process;

(e) The Committee's recommendations were inadequate in
respect of double jeopardy problems, the sub judice doctrine, and
the enactment of related criminal offences.

These matters will now be considered in more detail.

(I1I) The Defects of the Grieve Report

(a) The Nature of the Authority

The fundamental debate on this issue was whether the Authority
should be constituted by the Ombudsman or some other body. It
should be understood, as a matter of reality, that certainly the
Police -Association, and perhaps the Police Commissioner, would
not agree to an Ombudsman based authority in South Australia
under any circumstances. The reason for this was that they
" feared and disliked the then incumbent of the office, the
feroclously efficient Bob Bakewell. Mr Bakewell had not made any
friends in the force when, in his Annual Report for 1982-1983, he
sald in part:

My frustration in not being able to handle
matters connected with the police are no secret.
But until the Act which binds me is amended I
must continue to stand back from all allegations
against the police. Unfortunately though, that
often means some allegations aren't fully
investigated and justice skirted ... [Having
detailed an allegation of police harassment] My
attempt to get an explanation from the Assistant
Commissioner of Police resulted in a whitewash.
His two sentence reply ended: 'Mr X's complaint
has been fully investigated and his allegation
of harassment 1is refuted.' It was a classic
case of how ineffective the present arrangement
is.

This report was accompanied by a cartoon of a citizen being
followed by three police - the citizen 1s saying 'What are you
doing' and one policeman is saying 'We are not harassing you'.

Obviously, the Grieve Committee could not give this as a reason
for its failure to recommend the ombudsman based model. Instead,
it presented and discussed a list of ‘'advantages' and
‘disadvantages' of that model. The 'disadvantages' which proved
decisive in the event were:
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(a) 'There {s a tendency, particularly, in other nations,
to separate ombudsman~type responsibilities into several distinct
offices rather than to combine them in a single person.'

(b) 'The State Ombudsman {s responsible for oversight of
matters arising from the administration of departmeat. The
responsibility 1In the area of complaints against the police
ctelates to conduct rather than administratlive acts,'

(c) 'There 1is a serious possibility that the addition of
the police complaints responsibility, involving perhaps three
hundred additional complaints, would overbalance the entire
office.’

(d) 'The New South Wales Ombudsman is of the view that
the handling of police complaints may be best conducted by an
entlirely separate authority. The Senior Assistant Commonwealth
Ombudsman, while noting the cost effectiveness of adding the
complaints area to an existing Ombudsman's office, does not view
the question of who exercised the independent powers in this area
as  more important than the powers themselves and the
administrative guidelines for their use.’

(e) 'Vesting the power to deal with complaints against
the police 1in the Ombudsman's office would have the effect of
blocking off any complaint about the operation and administration
of the Authority.’'

(f) 'A legal background is not necessary for most matters
now before the Ombudsman but would be an advantage in the
evaluation of {nvestigative reports and particularly in the
question whether an officer should be charged with a breach of
law or regulation.'

There 1is almost nothing to these arguments at all. Reasons {(a),
(c), (d) and (f) are not reasons at all, and reason (e) is simply
not true. In particular, it seems that reason (d) involves an,
at best, misinterpretation of the then position of the New South
Wales Ombudsman. What he actually said in his Special Report to
Parliament on the Effectiveness of the Role of the Ombudsman in
Respect of Complaints Against the Police, (1982) was:

cee the existing role of the Ombudsman in
relation to police is impractical and
ineffective. Worse, without exaggeration, it
can be described as a dangerous charade likely
to deceive members of the public into believing
that there is a public watchdog or guardian with
effective powers when there is not. Given the
real possibility of deception and the not
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inconsequential cost of the present system, it
would be better to abolish the present role of
the Ombudsman in relation to police rather than
retain the present system in an unamended form.
If none of the wvarious alternatives are
acceptable to the Government, such an abolition
would at least make clear to the public what in ’
reality 1is the present position, namely that
investigations of alleged police misconduct and
consequent decisions about  prosecution or
disciplinary action are made by the police and

there is no effective review.

It 1is, however, true, as reason (b) states, that the function of
the Ombudsman envisaged in the typical police complaints scheme
is materially different from that otherwise undertaken by that
office. The Commonwealth Ombudsman has remarked upon this
difference, but has not deprecated it. Mr J.V. Dillon, when
Ombudsman for the State of Victoria, expressed the strong belief
that full jurisdiction over complaints against the police was
inappropriate and inimical to the ordinary functioning of his
office, but his successor, Mr N. Geschke, in his report for the
year ending in June 1985, expressed a contrary view:

Because of the unsatisfactory situation as to
the Ombudsman's jurisdiction in the
investigation of police complaints, ... an
amendment of the Ombudsman Act was sought in
August 1983 to clarify this as well as correct a
number of other anomalies.

Instead of amending the Ombudsman Act, the
Parliament has legislated to establish a Police
Complaints Authority which will take over the
Ombudsman's 1involvement with police complaints.

*se e

My concern is that the proliferation of
Ombudsman—-like authorities can allow
inconsistencies to develop 1in .the handling of
complaints and different standards to develop in
relation to the evaluation of administrative
practices, especially in employment or purely
administrative actions.

It also seems a shame that the experience
which has been gained in this office over the
last !l years will have to be re-learnt by a new
authority. «..
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The South  Australian Ombudsman expressed similar views in
relation to the South Australian legislation.

But if, contrary to these opinions, it can be said with
justification that the altered role of the Ombudsman in this
matter 1is a disadvantage of the Ombudsman based model, it must
wilt before the manifest advantages, from a policy polnt of view,
of the use of that model. These include existing public
knowledge and trust, existing and understood independence,
acquired skills and economy. These advantages need not be
detailed here - they have been more than adequately detailed by
the Australian Law Reform Commission.

1f this were not enough, the Supreme Court Judge model proposed
by the Grieve Committee was impossible and, in at least one
respect, bhizarre. A serving Supreme Court Judge would find
himself or herself in an appalling position if he or she was
faced in court with the evidence of a police officer who was or
had been the subject of a complaint, or faced with the
investigation of a complaint concerning a police officer who had
glven evidence in his or her court. The possibilities for
embarrassment are eandless., Worse, the hearing Tribunal, being
constituted by a Magistrate and conducted as a court of summary
jurisdiction, would be exercising a judiclal function f{n respect
of an 1investigation either conducted or supervised by a Supreme
Court Judge. Worse still, what would be the position {if the case
went on appeal to the Supreme Court?

These matters aside, the fact is that the Grieve Committee chose
the Supreme Court Judge 1in order to trade on that image of
impartiality and independence commonly assocliated with that
office. One need not go all the way with the Irvine memorandum
and the firm attitude of the Victorian Supreme Court with respect
of the co-option of Judges to traditionally non-judicial tasks to
say that this ctask is quintessentially neon-judicial. The task
involves 1investigating, supervising police investigation,
conciliating, formulating raw policy, interviewing persons in an
inquisitorfal mode, and, moreover, the judging Is to be done by
another, inferior, judicial officer. Not only are the job
specifications non-judicial, but the judicial task is forbidden.
This is absurd.

The Committee had, rightly, rejected the Queensland model of an
investigatory quasi-judicial tribunal. The radical solution of a
civilian review board was, whatever its merits, simply not on.
The case for the ombudsman was clear, and the arguments against
it nonsense, but the political reallity was that the ombudsman
solution was not on either. The Supreme Court Judge idea was
palpably unworkable. What happened will be detailed below.
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(b) Independence

The conclusion of the Grieve Committee that, as a general
principle, the administrative system for dealing with complaints
against the police should be as independent as possible is not
only unexceptionable but also praiseworthy, despite the
concealment of real policy behind the usual rhetoric of 'the sole
and only reason for this idea is that, while the police can be
trusted to investigate and punish their own, there needs to be
the appearance of independence in the system'. This is, of
course, nonsense, but, while it is tempting to accede to this
argument 1n order to get onto the real issues, acceptance of the
argument leads to compromises of the independence argument on a
large scale. The Grieve recommendations are a case in point.

When each component of the proposed system is examined, it will
be seen that the Authority would provide an alternative
independent forum for the reception of a complaint, an
independent oversight of internal investigation, and independent
investigation 1in a minimal number of cases, but would have no
role 1in the determination of the complaint or the penalty
imposed. It may be seen at once that the injection of an
independent element into the previously existing process would
have been, had these recommendations been adopted, of a very low
order indeed. Worse, in the context of investigation, the Grieve
Committee contemplated that something 1like two thirds of all
complaints would be investigated, not by the special police unit,
but by 'line officers': that is, the superior of the subject of
the allegations. This is directly contrary to a strong consensus
of opinion both in Australia and overseas, and specifically
contrary to the carefully reasoned recommendations of the
Mitchell Committee and the Australian Law Reform Commission.

Further, the Grieve Committee was aware that its recommendation
that the assessment of penalty should remain the exclusive
preserve of the Commissioner was contrary to the recommendations
of the Australian Law Reform Commission and the resultant
Complaints (Australian Federal Police) Act. The Committee stated
that it was unwilling to recommend even a minor intrusion into
the Commission's obligation to maintain discipline within the
force. It follows that the recommendations offer no safeguard at
all agalanst the possibility that the whole system could be set at
nought by petty penalties. Indeed, as we shall see below, the
Committee would wish to keep the penalty confidential.

(c) Secrecy

Considered as a whole, the Grieve recommendations were designd to
keep the system as closed as possible from public view. The idea
that 'justice must be seen to be done' was simply ignored when
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the working of the system was framed. Thus, while the Authority
would keep a reglster of complaints, the register would be
confidential and privileged from production in any criminal or
civil court. The Committee recommended that proceedings before
the Police Disciplinary Tribunal should be in camera, subject to
the discretion of the Tribunal. The Committee recommended that
the Authority should notify the complainant if the police officer
was disciplined, but that the penalty imposed should remain
confidential. The Committee did not  comment on the
confidentiality of investigation reports, but it may be
conjectured that they would be confidential as well. The result
of all of this is quite clear: the whole process, from beginning
to end, would be secret.

With the exception of the investigation reports, this is entirely
unacceptable  and contrary to the consensus of opinion in
Australia and overseas. Again, it should be entirely unnecessary
to discuss here why that is so. The Committee could provide no
reasoned justification for these recommendations.

(d) Complaining

The Grieve Committee recommendations placed major hurdles to the
reception of complaints. Outside metropolitan Adelaide, the
police would in fact remain as the sole reception polnt, a matter
of considerable sigaificance 1f the complaint concerns the only
police officer within range. The Committee recommended that
there be a presumptive limitation period of twenty-elght days, so
that after that period, a complainant must not only justify the
complaint but also the fact that it is 'late'. The Committee
recommended that all complaints must be signed by the complainant
and thus that anonymous complaints could not be investigated.
Again, these recommendations run contrary to a consensus of
opinion both in Autralia and overseas, and again, the Committee
could provide no reasoned justification for them.

(IV) The Fate of the Report

The Grieve Report was seriously flawed, not only in the major
matters discussed above, but also in other respects. 1t is not
necessary to detall them here. The position was that, in
September 1983, the Government was in possession of the unanimous
report of its representative committee and a consultant's report
which  highlighted 1its manifest flaws. An ominous silence
descended.

On 16 March 1984, rthe Advertiser published, accurately, the

substance of the Grieve recommendations, with an editorial which
stated that reform in the area was long overdue but that 'some

would find greater assurance from the establishment of a tribunal
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more fully independent of the department whose members have been
complained against.' Ominously, Mr Brophy, the Secretary of the
Police Association, the President of which body had signed the
report, was reported as saying that the Association was not yet
in a position to comment on the recommendations.

On 19 March 1984, the Minister for Emergency Services, Mr Wright,
released both the Grieve Report and the consultant's report.
Mr Wright stated that the Government had accepted the Grieve
recommendations except that the Authority would not necessarily
be constituted by a Supreme Court Judge - any person with
suitable legal experience would do - and the presumptive
limitation period would be extended from 28 days to six months.

By September 1984, a Bill had been drafted. It was complex: 54
sections, eight parts, 40 pages, interlocking definition and
redefinition. It may be said with fairness that, while it
reflected the Grieve recommendations, it differed from them in
substantial respects. The precise nature of the Bill need not
detain us here - the resulting legislation will be discussed in
detail below.

The Government then set about a selective consultation process.
It 1is known that the Ombudsman, Mr Bakewell, was highly critical
of the Bill. In particular, his reading of the Bill was that the
independent authority had powers so inadequate that it would in
practice be a creature of the Police Commissioner, (indeed, with
less power than the Ombudsman has in his ordinary jurisdiction).
He was highly critical of provisions empowering the relevant
Minister to make final decisions when the authority and the
Commissioner disagreed, and he objected ¢to the naming of the
authority as 'The Police Ombudsman'.

On 10 November 1984, the Police Association placed a newspaper
advertisement advising of an extraordinary meeting to discuss the
Bill, but also commenting that the Bill provided that the
authority could search a police officer's home without a warrant,
authorise the investigation of anonymous complaints, and question
families of police officers with criminal penalties attached to
failure to answer. These criticisms were taken up by the Leader
of the Opposition, who publicly asked the Government to withdraw
the Bill pending further consultation with the police.

On 12 November 1984, the meeting of the Police Association
rejected the draft Bill. On 13 November the Commissioner of
Police stated that he had concerns with the Bill and had sent a
paper to the Minister. The Minister refused to release that
letter. On the same day, the issue dominated Question Time in
the House of Assembly. In part, the Minister stated:
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Two or three weeks ago the Police
Association v came to me with two
complaints against the Bill. I considered
those complaints and agreed to make
amendments. The Association, through the
Secretary, agreed to those amendments. ...
I do not break agreements. I was
surprised ... that after the Bill had been
introduced the media was informed of
further discoveries, but not 1. I was not
told of further dissension about matters
that had been discovered, but all of a
sudden  we have a media war on this
legislation. I do not believe that that is
fair or that it is playing the game. The
fact is that the Police Association did not
honour its agreement with me. If one
cannot honour an agreement on industrial
relations or on any other matter, the game
is not worth playing.

Debate on the Bill was postponed until 4 December.

On 15 November, the letters column of the Advertiser was filled
with the outraged cries of police and their families. The
Advertiser ran an editorial which, while supporting the general
idea of an independent police complaints authority, condemned the
Bill as a 'draconian' nmeasure, rendering police threats of a
strike as 'understandable’, in  particular condemning the
provisions permitting search without warrant of a police
officer's home and questioning an officer's family under threat
of criminal penalties as 'a fundamental assault on civil
liberties, in effect making the very upholders of the law second-
class citizens'.

It must first be observed that the subjects of search without
warrant and questioning under penalty were not derived from the
Grieve Report, and that the provision of the Bill permitting
investigation of anonymous complaints was directly contrary to
its recommendations. It should also be remarked that all of this
hysteria was properly answered, a week later, when the Advertiser
allowed the Council of Civil Liberties space to explain its
support of the Bill, In brief, the Council argued correctly that
there are very good arguments for permitting the investigation of
anonymous complaints — not least that the police routinely do so
themselves ~ and most complaints systems allow for that. The
Bill was not specifically directed at the compulsory questioning
of officer's families - the Authority was empowered to question
any person under threat of penalty. Last, it lay ill in the




mouths of police to complain about search without warrant in a
State in which general search warrants exist and are routinely
used, which use has always been staunchly defended by police.

On 15 November the Minister met with the Police Association
executive, and a rumour circulated that he had ofered to withdraw
the offending clauses. Neither the Minister nor the Association
would confirm that rumour. The Council for Civil Liberties
publicly supported the Bill.

On 16 November, Advertiser Police Reporter Robert Ballhed some
light on what was really going on. His article pointed out:

It is election time round at the union's
Carrington Street office and seats on the
union's State executive are at stake. The
legislation, which at the time was still
being negotiated, obviously contained
aspects highly contentious among rank and
file police officers -~ aspects they were
not about to cop at any price. Some
candidates have been less than shy about
making known their views on the
legislation, and coupling this with
suggestive analysis of the abllity of the
present union committee. The introduction
of the legislation effectively exposed
sensitive negotiations and ... police
publicly made known their objections and
slated their association executive for
allowing the legislation to be introduced
in such a fashion.

The Police Association met again on 20 November, and resolved to
continue negotiating with the Government for another week. The
Commissioner of Police announced that he was now happy with the
Bill. On the day before the next meeting of the Assoclation, its
secretary stated that the issue of compelling answers to
questions had stlll not been resolved: the Government had
conceded a privilege against self-incrimination with respect to
criminal offences but not disciplinary offences. There were
intimations of 1industrial action, and the United Trades and
Labour Council was known to be discussing the 1issue.

The meeting took place on 28 November. A letter from the
Minister was read in which he undertook to defer debate on the
Bill until 6 February. The meeting voted 1its continued
opposition to the 1investigatory powers of the authority, but
deferred any industrlal action pending further negotiations.
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On 21 December, two stories of relevance appeared in the
Advertiser. The first was a statement by the Secretary of the
Police Association that the Association and the Government had
agreed 1in principle on the investigation 1issue. The second
reported that a petition had been organised and presented by some
members of the Association demanding a removal of the Secretary
for 'gross neglect of duty' in relation to negotiations over the
Bill. The effect of this was that a special general meeting must
be called to debate the petition. On 26 December, it was
reported that a counter-petition was circulating, and on 29
December, there were reports of bitterness 1n behind-the-scenes
manoeuvering.

On 27 December, 1in a perhaps unrelated matter, the Government
announced that it would soon proclaim the Controlled Substances
Act, which had been passed in April, and which, it boasted, was
the spearhead of a new campaign to 'crack-down' on drugs. How
unrelated this announcement may have been should be seen in the
context of later events. On 2 January 1985, the Government
announced legislation for 'massive' increases in penalties for
assaulting police, hindering police, disorderly behaviour, and
bribing police - in some cases by a factor of 800%Z. It was also
hinted that ‘'certain police powers were being treviewed as part of
the upgrading of the Act'. The Police Association welcomed the
announcement. On 3 January, the Attorney-General confirmed that
loitering laws were under consideration, but would give no
details.

The Police Association met again on 11 February. It again
requested the Minister to withdraw the complaints Bill, and
threatened industrial action {if the full membership were not
shown the new Bill before it was introduced. On 15 February -
four days later - the Attorney-General introduced a Bill to
vastly 1increase penalties for police offences and significantly
widen police powers. The Bill sought to extend police powers to
stop and search without warrant, and to allow detention for
questioning. The initial reaction of the Police Association was
favourable. On the next day, Police welcomed the legislation,
although the Criminal Lawyers Assoclation condemned the Bill and
accused the Government of 'token consultation' with it.

On 2! February, the Minister again introduced the Complaints
Bill, Introducing the Bill, the Minister announced that the
independent authority would not have the power to examine persons
on oath, that the authority would need a search warrant before
conducting any search, that  anonymous complaints would be
investigated only in ‘'speclal cf{rcumstances', and that police and
their relatives would have the privilege against self-
{ncrimintion. The next day, the Police Assoclation agreed to the
Bill. :
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The Bill was passed without further controversy worthy of the
name on 14 March. On 12 May 1985, Mr Andrew Cunningham, not a
Supreme Court Judge but an 1industrial court Magistrate, was
appointed to head the Authority. The only note of dissension was
sounded in August 1985, when, in her annual report, the Ombudsman
strongly criticised the proliferation of complaints authorities
'which is not only confusing the public, but is an unnecessary
duplication of resources'. It may interest the observer to note
that, in 1985, Victoria legislated for a separate police
complaints authority, but Western Australia conferred that
function on its Ombudsman.

That 1is the history. Two topics remain. What system did South
Australia have when the dust settled? And what lessons about law
reform can be drawn from this experience?

(3) THE SYSTEM IN PLACE

The Police (Complaints and Disciplinary Proceedings) Act, No. 26
of 1985, establishes a body called The Police Complaints
Authority constituted by a legal practitioner of at least five
years ‘standing. The Authority may not engage in other
renumerative employment without the consent of the Minister and
is not subject to the Public Service Act. The Act makes
provision for dismissal of the Authority in terms similar to
those applicable to Ombudsmen. The Act also provides for the
establishment of a Police Internal Investigation Branch within
the police force.

The Complaint

Any person may make a complaint about the conduct of a police
officer either to the Authority or to a police officer except the
police officer about whose conduct the complaint is made. In the
latter case, the police officer 1is required to advise the
complainant to complain either to another police officer or to
the Authority. The complaint may be made anonymously or by one
person on behalf of another. There are quite detailed provisions
requiring police officers to facilitate the making of a complaint
by a person in custody.

Where a complaint is made to a police officer that police officer
must expeditiously refer . the cmplaint to the internal
investigation branch,