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nsider trading has been a subject 
of widespread contemporary 
interest in Australia and inter-
nationally over the last decade. 
This was especially so during the 

J stock market boom years leading 
up to the market crash of October 
1987 and it remains a subject of 
interest and fascination to policy 
makers, regulators, investors, the 
media and the public. Remarkably, 
despite the broad interest in, and 
criticism of, insider trading, there has 
been very little criminological research 
into this form of criminal conduct and 
market abuse. This article will seek to 
review some of the reasons for this 
neglect and suggests that the study 
of corporate and securities market 
conduct can contribute greatly to 
enriching the theoretical and empiri-
cal landscape of contemporary 
criminology. 

Mater ia l for this ar t ic le is d r a w n f rom 
a nat iona l survey of secur i t ies marke t 
p ro fess iona ls unde r taken in 1988 in 
Sydney , Me lbourne , Perth a n d Canber ra . 
This r esea rch p ro jec t w a s f u n d e d by the 
Cr im ino logy R e s e a r c h Counc i l a n d 
invo lved in terv iews wi th a lmos t 
100 sub jec t s d r a w n f rom c o r p o r a t e 
regu la to ry agenc ies , the Aust ra l ian S tock 
Exchange , par tners in large law firms, 
b rokers , m e r c h a n t banke rs a n d others. 
S o m e f ind ings f rom this s tudy have 
a p p e a r e d e lsewhere , 1 a n d a m o n o g r a p h 
b a s e d u p o n this line of r esea rch is in 
p repara t ion . 
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As a c o n s e q u e n c e of marke t a b u s e s 
ev iden t dur ing the min ing b o o m of the late 
1960s a n d ear ly 1970s, the Sena te Se lec t 
C o m m i t t e e o n Secur i t ies a n d Exchange , 
bet ter k n o w n as the Rae Commi t tee , w a s 
appo in ted . Its repor t in 1974 g a t h e r e d 
toge the r ex tens ive e v i d e n c e rega rd ing 
the p r e v a l e n c e of insider t rad ing a n d 
other f o rms of marke t man ipu la t ion w h i c h 
ex i s ted dur ing these years. The ear ly 
1970s a lso s a w the e n a c t m e n t of the first 
Aust ra l ian p roh ib i t ion aga ins t insider 
t rad ing in the fo rm of s 75A of the 
Securities Industry Act 1970 (NSW), as 
a m e n d e d in 1971. Wi th minor var ia t ions, 
the l a n g u a g e of this p rov is ion has b e e n 
r e p e a t e d under the C o - o p e r a t i v e 
C o m p a n i e s a n d Secur i t ies S c h e m e in 
s 128 of the Securities Industry Act of 
1980 a n d subsequen t l y in s 1002 of the 
Corporations Act 1989 (Cwlth). 

M o r e recent ly , a number of other 
of f ic ia l e x p r e s s i o n s of c o n c e r n a b o u t the 
current s ta te of Aust ra l ian insider t rad ing 
laws have a p p e a r e d . For examp le , in 
1986 the Nat iona l C o m p a n i e s a n d 
Secur i t ies C o m m i s s i o n pub l i shed a G reen 
Paper on Insider Trad ing p r e p a r e d by the 
d i s t i ngu i shed C a n a d i a n lawyer Phil ip 
An isman. This m a d e a number of 
s u g g e s t i o n s for the re fo rm of ex is t ing 
prov is ions but it e n c o u n t e r e d cons iderab le 
res i s tance f rom m a n y w o r k i n g in the 
secur i t ies industry. H o w e v e r , An i sman 's 
c r i t i c i sms of the d e f e c t s of insider t rad ing 
p rov i s ions we re largely c o n f i r m e d by the 
nat iona l emp i r i ca l s tudy unde r t aken b y 
the au tho rs in 1988. This w a s f o l l owed b y 
the es tab l i shmen t of the inquiry into 
Insider Trad ing a n d Other Forms of 
Marke t Man ipu la t ion by the H o u s e of 
Rep resen ta t i ves S tand ing C o m m i t t e e o n 
Lega l a n d Const i tu t iona l Affairs, c h a i r e d 
by Mr A lan Grif f i ths MHR. As the fo l low ing 
d i s c u s s i o n shows , it is n o w qui te c lear 
that u rgent re form of ex is t ing Aust ra l ian 
laws in this a rea is necessa ry . 

The pr inc ipa l ant i - ins ider t rad ing 
p rov i s ions are to be found in s 1002 of 
the C o r p o r a t i o n s Ac t 1989 (s 128 of the 
Secur i t ies Indust r ies Act). This leg is la t ion 
proh ib i ts t rad ing u p o n the bas is of p r ice 
sens i t ive in fo rmat ion w h i c h is not 
genera l l y ava i lab le , but wh ich , if it we re 
avai lab le , w o u l d be l ikely to mater ia l ly 
a f fec t the p r i ce of the secur i t ies t raded. 
The p e r s o n t rad ing mus t have b e e n 
c o n n e c t e d wi th the c o r p o r a t i o n w h o s e 
secur i t ies are t r a d e d (s 1002(1)) or wi th a 
c o r p o r a t i o n w h i c h is i nvo l ved in a 
t ransac t i on wi th another c o r p o r a t i o n 
w h o s e secur i t ies are t r a d e d in this w a y 
(s 1002(2)). A lso c a u g h t by the proh ib i t ion 
are t i ppees w h o have o b t a i n e d s u c h 
in fo rmat ion f rom a p e r s o n w h o is so 
c o n n e c t e d wi th a b o d y c o r p o r a t e a n d 
w h e r e the t i ppee is or c o u l d r e a s o n a b l y 
be a w a r e o f ' the c i r c u m s t a n c e s by w h i c h 

Professor Roman Tomasic and 
Brendan Pentony. 

'It could be argued that the 
broking industry is heavily 
dependent on trading on the 
basic inside information.' 

the p e r s o n w h o p r o v i d e d the in fo rmat ion 
is p r e c l u d e d f rom t rad ing (s 1002(3)). 

A pena l ty of a fine of $ 2 0 0 0 0 a n d / o r 
impr i sonmen t for f ive years is p r o v i d e d for 
a b r e a c h of the insider t rad ing prov is ions . 
The fine is w ide ly p e r c e i v e d to b e less 
than a c red ib le de ter ren t a n d it c o m p a r e s 
poo r l y wi th the s ize of f inancia l pena l t ies 
ava i lab le under insider t rad ing laws in the 
Un i ted Sta tes a n d Canada . The US 
p r o v i d e s for f ines of up to one mi l l ion 
do l lars for ind iv iduals a n d t w o a n d a half 
mi l l ion do l lars for c o r p o r a t i o n s w h o 
insider t rade. It shou ld a lso be sa id that it 
is theore t ica l ly poss ib le for a p e r s o n w h o 
has b e e n h a r m e d b y insider t rad ing to 
br ing a civi l a c t i on for d a m a g e s under 
s 1013 of the Co rpo ra t i ons Ac t (s 130 of 
the Secur i t ies Indust ry Act). This s e c t i o n 
p r e s u p p o s e s that a p e r s o n has b e e n 
c o n v i c t e d under s 1002 a n d is there fore 
not very helpful. Indeed, a n d not 
surpr is ingly, no civi l a c t i on has e v e n b e e n 
b rough t under s 130. Al ternat ive ly , under 
s 232 of the Co rpo ra t i ons Ac t (s 2 2 9 of 
the C o m p a n i e s Code) , c o m p e n s a t i o n or 
d a m a g e s may be r e c o v e r e d by a 
c o r p o r a t i o n whe re an of f icer of the 
c o r p o r a t i o n m a k e s improper use of ins ide 
in fo rmat ion b e l o n g i n g to the co rpo ra t i on . 
To da te no insider t rad ing ac t i ons have 
b e e n success fu l l y b rough t under this 
a l ternat ive g round . 

There are a number of impor tan t 
e x c e p t i o n s or exc lus ions p r o v i d e d for in 
sec t i on 1002. First, the leg is la t ion d o e s 
not app l y to c o r po r a t i ons w h i c h them-
se lves e n g a g e in insider t rad ing, as the 
New South Wales Cour t of A p p e a l 
c o n f i r m e d in Hooker Investments Pty Ltd 
v Baring Bros Halkerston & Partners 
Securities Ltd (No. 2) (1986 10 A C L R 5 2 5 
at 527. This is a maior de f i c i ency in the 
present legislation. Second ly , an excep t i on 
is p r o v i d e d where' there is a Ch inese Wall 
in p l a c e wi th in a b o d y c o r p o r a t e so that a 
p e r s o n is not p r e c l u d e d f rom t rad ing e v e n 
t hough another p e r s o n in the s a m e b o d y 
c o r p o r a t e has pr ice sensi t ive in format ion. 
Ch inese Wal ls are a form of ' p r o c e d u r a l 
a rch i tec tu re ' d e s i g n e d to limit c o m m u n i -
ca t i on of p r i ce sensi t ive in fo rmat ion 
b e t w e e n di f ferent par ts of the one 
o rgan isa t i on It is we l l k n o w n that s u c h 
d e v i c e s d o little to p revent the deter -
mined, or even the casual , insider t rader 
f rom ob ta in ing pr ice sensi t ive in format ion. 
Thirdly, the ho lde rs of dea le rs l i cences, 
such as b rokers , will not b e p r e c l u d e d 
f rom dea l ing in secur i t ies on behal f of an 
insider t rader. It c o u l d be a r g u e d that the 
b rok ing indust ry is heavi ly d e p e n d e n t o n 
t rad ing u p o n the bas is of ins ide 
in format ion, e v e n t hough m u c h of this is 
not p r i ce sens i t ive or l ikely to mater ia l ly 
e f fec t the p r i ce of the secur i t ies t raded. 

It shou ld a lso b e sa id that for a 
p e r s o n to b e c a u g h t b y the t i p p e e 
prov is ions , that p e r s o n must ei ther b e an 
a s s o c i a t e of the p e r s o n p a s s i n g on the 
p r o s c r i b e d p r i ce sens i t ive in fo rmat ion or 
there must b e an a r rangemen t b e t w e e n 
the p e r s o n s for the c o m m u n i c a t i o n of 
in format ion. The def in i t ion of ' assoc ia te ' 
is one of the m o s t c o m p l e x a n d o b s c u r e 
in this b o d y of leg is la t ion a n d there is a lso 
s o m e d o u b t as to wha t ac tua l ly 
cons t i t u tes a re levant a r rangement . 

In add i t i on to these di f f icul t ies, there 
are ma jo r uncer ta in t ies c o n c e r n i n g wha t 
is p rec ise ly mean t by the requ i rement that 
a p e r s o n be ' c o n n e c t e d ' wi th a b o d y 
co rpo ra te , a l t hough in the Un i t ed S ta tes 
the cou r t s have e n d o r s e d a w i d e 
mean ing of this te rm (see for e x a m p l e the 
US S u p r e m e Cour t d e c i s i o n in Carpenter. 
Felis and Winans v United States (1987) 
56 US Law Week No. 19, 17) If the 
genera l a p p r o a c h of Aust ra l ian cou r t s to 
in terpret ing c o m p a n i e s a n d secur i t ies law 
p rov i s ions is any gu ide , it is unl ikely that 
this te rm will b e read b r o a d l y in Austra l ia. 
Similarly, d i f f icul t ies are p r e s e n t e d b y the 
m e a n i n g s of o ther key te rms in s 1002. In 
part icu lar , w h e n is s o m e in format ion not 
'genera l ly ava i lab le ' (see further Kmwat 
Holdings Pty Ltd & Ors v Platform Pty Ltd 
(1982) 6 A C L R 398), w h e n is in fo rmat ion 
l ikely to 'mater ia l ly a f fec t the pr ice ' of the 
secur i t ies in ques t ion , a n d w h e n is a 
p e r s o n in ' p o s s e s s i o n ' of s u c h 
in format ion. 

As m a y be ev iden t f rom this 
d i s c u s s i o n of the techn ica l i t ies of the 
a b o v e pos i t ions , it has b e e n ex t reme ly 
dif f icult for the p r o s e c u t i o n to ob ta in a 
c o n v i c t i o n under s 1002 or its 
p r e d e c e s s o r s . There have b e e n no 
c o n v i c t i o n s in a lmos t t w o d e c a d e s , 
desp i t e the ex tens ive e v i d e n c e s ince the 
d a y s of the Rae C o m m i t t e e of the 
p r e v a l e n c e of insider t rad ing in our 
soc ie ty . In part, this m a y be a t t r i bu ted to 
the c omp l ex i t i e s of the leg is la t ive 
p rov is ions w h i c h are s u c h as to c rea te 
major p r o b l e m s of proof . As w e f ound in 
our 1988 nat iona l survey of pa r t i c ipan ts in 
the secur i t ies industry, there are h o w e v e r 
a number of o ther major exp lana t i ons for 
this sor ry r e c o r d of en fo rcemen t . S o m e of 
these are o rgan isa t iona l , s o m e are 
cul tura l a n d o thers are pol i t ical . In 
add i t i on to these, s ign i f icant ev iden t ia ry 
hurd les n e e d to b e s u r m o u n t e d by 
p rosecu to r i a l author i t ies. 

At the o rgan i sa t i ona l level, it is c lear 
that C o r p o r a t e Affairs C o m m i s s i o n s in the 
Sta tes a n d Terr i tor ies a n d the Nat iona l 
C o m p a n i e s a n d Secur i t ies C o m m i s s i o n 
(NCSC) have for a long t ime b e e n under -
r e s o u r c e d a n d have there fore b e e n 

'There have been no con-
victions in almost two 
decades despite the extensive 
evidence . . . of the prevalence 
of insider trading.' 
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unab le to hire h ighly t ra ined staff of the 
k ind that are ava i lab le to those l ikely to 
b e a c c u s e d of insider t rad ing. This 
p r o b l e m has b e e n a c c e n t u a t e d b y the 
lack of a d e q u a t e c o m p u t e r mon i to r ing 
e q u i p m e n t wi th a p p r o p r i a t e so f twa re for 
the task of d e t e c t i n g insider t rad ing 
t ransac t ions . There are s igns that t hese 
p r o b l e m s are n o w dec reas ing , but it is fair 
to say that, until recent ly at least, 
d e c i s i o n s a b o u t the level of ava i lab le 
r e s o u r c e s a n d the d i spe rsa l of 
p rosecu to r i a l au thor i ty w e r e b a s e d u p o n 
pol i t ica l cons ide ra t i ons . 

No a m o u n t of c o m p u t e r a n d staff 
resources is l ikely to inc rease signi f icant ly 
the leve l of insider t rad ing c o n v i c t i o n s as 
these p r o b a b l y d e p e n d very m u c h u p o n 
c o - o p e r a t i o n wi th the regu la tory a g e n c i e s 
by the pr iva te sec to r p rac t i t i oners 
w o r k i n g in this area. The self regu la to ry 
Aust ra l ian S tock E x c h a n g e (ASX) p lays a 
cent ra l ro le here. Un less it is p r e p a r e d to 
be v i g o r o u s in dea l i ng wi th a b u s e s by its 
m e m b e r s , the g o v e r n m e n t regu la to ry 
b o d i e s will b e s igni f icant ly c o n s t r a i n e d in 
their e f fec t i veness . All t o o of ten, as the 
Rae C o m m i t t e e a n d o thers have p o i n t e d 
out, the ASX has t e n d e d to reac t to 
secur i t ies marke t a b u s e s w h e n it is t oo 
late to d o m u c h a b o u t the mat ter , s u c h as 
w h e n a b roke r has a l ready g o n e into 
l iquidat ion. There are m o d e s t s igns that 
the ASX has b e c o m e increas ing ly ac t i ve 
in r e s p o n s e to marke t a b u s e s in this area, 
but it c a n n o t regu la te t hose ope ra t i ng in 
the secur i t ies indust ry w h o are not 
its m e m b e r s . 

A lso, the s t reng th of peer 
g r o u p re la t ionsh ips a n d mutua l inter-
d e p e n d a n c i e s wi th in the secur i t ies 
indust ry is s u c h that there is little incent ive 
for p ro fess iona ls s u c h as b rokers , 
m e r c h a n t banke rs a n d lawyers to repor t 
b r e a c h e s of insider t rad ing a n d re la ted 
prov is ions. The s t reng th of t hese in formal 
t ies a n d ne two rks is s u c h that they 
p r o v i d e m o r e po ten t incen t i ves aga ins t 
c o - o p e r a t i o n wi th regu la to ry a g e n c i e s 
than the incent ives in favour of c o -
ope ra t i on w h i c h the de ter ren t e f fec ts of 
the cr iminal law itself p rov ide . The fear 
that p ro fess iona l adv i se rs m igh t not 
rece ive further w o r k if they w e r e seen to 
be p r e p a r e d to ' b low the whis t le ' s e e m s 
to be a s igni f icant cons t ra in t u p o n ac t i ve 
c o - o p e r a t i o n wi th the e n f o r c e m e n t ef for ts 
of regu la to ry a g e n c i e s in this area. 

A n i l lustrat ion of the s t reng th of the 
c o d e of s i lence con f ron t i ng regu la to ry 
a g e n c i e s in p r o s e c u t i n g c o r p o r a t e a n d 
secur i t ies marke t o f f e n c e s is ev iden t f rom 
the 1982 c a s e of Von Doussa v Owens 
(1982) 6 A C L R 692 at 701. Here, Owens , 
w a s the M a n a g i n g Di rector of the 
Adelaide Advertiser a n d C h a i r m a n of 
D i rec tors of the c o m p a n y of w h i c h the 
Advertiser w a s part. He p re fe r red to b e 
imp r i soned rather than to revea l the 
n a m e s of the par t ies u p o n w h o s e beha l f 
he h a d p u r c h a s e d shares, hav ing g i ven 
wha t he d e s c r i b e d as a 'water - t igh t 

'I think it highly likely that, not 
only would I not obtain any 
luture directorships; it's highly 
likely that I might have to 
resign some or all ot those 
that I have.' 

under tak ing ' not to revea l their ident i t ies. 
O w e n s w a s a s k e d ' do y o u cons i de r that 
y o u persona l l y will suffer any p re jud i ce in 
the bus iness c o m m u n i t y at la rge if y o u 
a n s w e r the ques t i ons w h i c h have b e e n 
a s k e d of you' . He a n s w e r e d 'Yes, I do. I 
think that it w o u l d b e c o m e an es tab l i s hed 
tac t in the bus iness c o m m u n i t y that I d o 
not honour under tak ings that I have g i ven 
to bus iness a s s o c i a t e s a n d that I have 
m a d e a s i tuat ion di f f icul t if not imposs ib le , 
for t hose c o m p a n i e s to con t i nue to d o 
bus iness wi th m y c o m p a n y . . . ' He a d d e d 
that, if he a n s w e r e d the ques t i ons put to 
him, 'I th ink it h ighly l ikely that, no t only 
w o u l d I not ob ta in any future d i rec torsh ips; 
it's h igh ly l ikely that I might have to res ign 
s o m e or all of t hose I have' . As Mitchel l , J. 
o b s e r v e d (at 706), 'The des i re to d o 
bus iness wi th c o r p o r a t i o n s c a n hard ly b e 
a r e a s o n a b l e e x c u s e for fai l ing to d o w h a t 
the law o the rw i se requ i res a p e r s o n to 
do ' . Never the less , O w e n s p re fe r red to g o 
to p r i son than to b r e a c h the informal c o d e 
of s i lence a n d revea l the in fo rmat ion 
sough t b y c o r p o r a t e af fa i rs invest iga tors . 

L i c e n s e d p ro fess iona l adv isers , s u c h 
as b roke rs a n d lawyers , w o u l d p r o b a b l y 
share this genera l sent iment , a l t hough 
they w o u l d p r o b a b l y e n d a n g e r their 
l i cences if they re fused to c o - o p e r a t e in 
p rec ise ly this way. A re la ted dif f iculty, 
w h i c h is real ly a mat ter of proof , ar ises 
f rom the fac t that, b e c a u s e insider t rad ing 
is s u c h a c l andes t i ne t ransac t ion , it is 
on ly the a c c u s e d w h o o f ten has the 
requis i te e v i d e n c e in re lat ion to ins ider 
trading. Consequent l y , where the a c c u s e d 
is unwi l l ing to m a k e an admiss ion , the 
p r o s e c u t i o n is genera l ly unab le to 
p r o c e e d m u c h further. This p r o b l e m 
c o n f r o n t e d the p r o s e c u t i o n in the 
V ic to r ian c a s e of Waidron v Green (1978) 
3 ACLR 289. Of ten, e v i d e n c e b e c o m e s 
ava i lab le in this a rea b e c a u s e the 
p e r s o n s i nvo l ved in insider t rad ing fall out 
a n d o n e of the par t ies is p r e p a r e d to g i ve 
e v i d e n c e aga ins t the other. Such s o u r c e s 
of e v i d e n c e are of c o u r s e obv ious l y 
unrel iable. Perhaps, the reversa l of the 
onus of p roo f is the only ser ious o p t i o n in 
this a rea if the current leg is la t ive 
p rov is ions are re ta ined. A l t hough there 
are a number of p r e c e d e n t s in Aust ra l ia 
whe re the reversa l of the onus of p roo f is 
sanc t i oned , it w o u l d h o w e v e r b e m u c h 
m o r e p re fe rab le to c lar i fy a n d simpl i fy the 
ex is t ing leg is la t ion cons ide rab l y . Taxat ion 
leg is la t ion a n d the P r o c e e d s of Cr ime 
leg is la t ion p rov ide t w o i l lustrat ions of 
whe re this reversa l of the onus of p roo f 
o c c u r s b e c a u s e the in format ion sough t is 
only wi th in the k n o w l e d g e of the a c c u s e d 

a n d it is not poss ib le to ob ta in 
i n d e p e n d e n t e v i d e n c e . 

It is qu i te c lear f rom the A m e r i c a n 
e x p e r i e n c e in dea l ing wi th insider t rad ing 
that it is poss i b l e to b e far m o r e e f fec t i ve 
in dea l ing wi th this a b u s e in Austra l ia. 
Admi t ted ly , Un i ted S ta tes insider t rad ing 
laws are vas t ly s impler than our own. The 
ques t i on of insider t rad ing p r o s e c u t i o n is, 
howeve r , largely a mat te r of po l i t i ca l wil l 
to ac t aga ins t s u c h a b u s e as wel l as the 
c l imate of p ro fess iona l op in ion w h i c h has 
t e n d e d to p ro tec t a n d rat ional ise ac t i ons 
w h i c h inves tors a n d the c o m m u n i t y qu i te 
c lear ly f ind to be less than defens ib le . As 
our r e s e a r c h revea led , there is a g rea t 
dea l of h y p o c r i s y a b o u t insider t rad ing in 
the secur i t ies industry. A l t hough m a n y 
p ro fess iona ls w o u l d be re luc tant to be 
seen to b e pub l i c ly d e f e n d i n g insider 
t rad ing as a p rac t i ce , never the less , there 
is suf f ic ient t o l e rance of insider t raders to 
a l low t hem to con t inue to o p e r a t e wi th 
little l i ke l ihood of e f fec t ive p rosecu t i on . 
This of c o u r s e ra ises w ider ques t i ons 
c o n c e r n i n g the e th ica l c l imate of 
Aust ra l ian bus iness a n d the ex ten t to 
w h i c h the cr iminal law is re levant in 
dea l ing wi th wh i te co l lar a n d c o r p o r a t e 
m i s c o n d u c t . 

There is m u c h r o o m for further 
c r im ino log ica l l y insp i red r e s e a r c h into 
these ques t ions . Our resea rch into insider 
t rad ing i l lustrates b o t h the f rust ra t ions of 
r esea rch ing e lus ive p h e n o m e n a s u c h as 
this, as wel l as the va lue w h i c h emp i r i ca l 
r e s e a r c h into the re lat ively n e g l e c t e d 
a rea of c o r p o r a t e a n d wh i te co l lar c r ime 
in Austra l ia c a n have for the w ider po l i c y 
p rocess . Such r e s e a r c h o f ten t ends to 
l ead to d i f ferent cha rac te r i sa t i ons of the 
nature of the cr iminal law a n d its de te r ren t 
e f fec ts than is usual ly o b t a i n e d f rom 
s tud ies of m o r e conven t i ona l c r imes s u c h 
as c r imes of v i o l ence a n d pe t ty fraud. 

'This ot course raises wider 
questions concerning the 
ethical climate ot Australian 
business and the extent to 
which the criminal law is 
relevant in dealing with white 
collar and corporate 
misconduct.' 
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A comment on Kate Hannaford 's letter on 
offenders' remorse, another view of 
victims and offenders from M s Hannaford, 
and further d isagreement with Dr David 
Neal 's v iews on firearms. 

Remorse 
Sir, 

K a t e Hanna fo rd ' s letter on the top ic 
of r emorse ra ises s o m e in terest ing 
ques t ions . Wha t is r emorse? Where d o e s 
the c a p a c i t y to e x p e r i e n c e it c o m e from'? 
Do w e have a right to e x p e c t it f rom 
e v e r y o n e ? 

I'm sure K a t e w o u l d not have b e e n 
sat is f ied if the p r i soners she h a d 
in te rv iewed h a d s imply r e s p o n d e d wi th a 
reply they h a d l ea rned w a s soc ia l ly 
co r rec t , s imply say ing they we re 
ex t reme ly sor ry for wha t they h a d done. 
R e m o r s e does , of course , invo lve an 
emo t i ona l d ispos i t ion , a s ta te of 
emo t i ona l d is t ress that a c c o m p a n i e s 
harming s o m e o n e or r e m e m b e r i n g b a c k 
to hav ing d o n e so. 

'Why is that emo t i ona l s ta te m o r e 
ev iden t in s o m e ind iv idua ls than others ' is 
a ques t i on I d o not w ish to a t t emp t to 
p r o v i d e an emp i r i ca l a n s w e r to. L ike mos t 
ind iv iduals w h o work wi th cr imina ls 
t hough I a m s t ruck b y the high 
p r e v a l e n c e of p o o r soc ia l i sa t ion 
e x p e r i e n c e s they s e e m to have b e e n 
sub |ec t to. A m o n g the k ind of o f fenders to 
w h o m Ka te refers, I invar iably f ind a 
h istory of depr iva t ion , v io lence, or 
emo t i ona l neg lec t . 

If there we re to be a re la t ionsh ip 
b e t w e e n soc ia l i sa t ion a n d the acqu is i t i on 
of remorse , then as a soc ie t y we c o u l d 
hard ly c o m p l a i n a b o u t its a b s e n c e 
a m o n g the poo r l y soc ia l i sed 

Geoffrey L Grantham 
Forensic and Clinical Psychologist 

Htghgale Hill, Queensland 

Offenders and victims 
Confidentiality has been protected in this 
letter from Kate Hannaford, who is a 
Churchill Fellow travelling overseas this 
year to study victim support. W e should 
mention that the case mentioned by 
M s Hannaford occurred before the South 
Australian Government introduced in 
1 9 8 9 a set of principles which protect 
the rights of victims at various points in 
the criminal justice process. A booklet 

Information for Victims of Crime is given 
to every cr ime victim at tended by the 
South Australian Police. Other juris-
dictions are following suit; this letter 
illustrates w h y such action is necessary. 

Sir, 
In 1987, a y o u n g c o u p l e wen t for a 

wa lk a n d re tu rned to f ind that their h o m e s 
h a d b e e n b r o k e n into. I met them two 
years later. At the s a m e t ime I w a s 
superv is ing one of the o f fenders . 

Shir ley a n d Dav id h a d d e c i d e d to 
take their three years o l d s o n for a stroll. 
They we re a w a y f rom their h o u s e for 
twen ty minu tes and, o n return, n o t i c e d 
two b i cyc l es lean ing bes i de a w i n d o w 
w h i c h h a d b e e n f o r c e d open . Shir ley 
s h o u t e d to the intruders: 'We k n o w you 
are in there'. Her h u s b a n d ran to the 
ne ighbou rs to t e l ephone the po l ice . The 
fe lons h a d t ime to e s c a p e but we re s o o n 
c a u g h t by the po l ice . 

After twen ty minutes, w h e n Shirley, 
Dav id a n d their son, James , w e r e a l l o w e d 
to enter their house, they we re s h o c k e d 
to see h o w m u c h need less d a m a g e h a d 
b e e n w r o u g h t in twen ty minutes: b e d s 
we re tu rned ups ide down , d r aw e r s 
e m p t i e d a n d the l ounge suite s lashed. 
J a m e s w a s par t icu lar ly d e v a s t a t e d as his 
m o n e y b o x h a d b e e n taken a n d severa l 
toys mut i la ted. As a result, J a m e s 
c h a n g e d f rom a n i n d e p e n d e n t three year 
o ld to a ch i ld w h o s lept wi th his pa ren ts 
for the next e i gh teen months . 

The twen ty year o ld o f fenders we re 
a r res ted a n d cha rged . There w a s a 
d i spu te as to the va lue of |ewel lery stolen, 
and, as a result, Shir ley spen t t w o d a y s 
be ing c r o s s e x a m i n e d in the loca l 
mag is t ra te ' s cour t . Th roughou t this 
ques t ion ing , the o f fenders sat abou t four 
me t res a w a y a n d s ta red stra ight at 
Shirley. She rea l i sed that, in a coun t ry 
town, they w o u l d a lways r e c o g n i s e her. 
For the next year she w a s terr i f ied of 
mee t i ng o n e of the o f fenders in 
the street 

To cu t this s a d story short , Shir ley 
a n d D a v i d we re never a d v i s e d of the 
cour t o u t c o m e . Subsequen t l y , Shir ley w a s 
to ld that she w o u l d have to g i ve e v i d e n c e 
in the Distr ict Court . For e igh teen months , 
she w o k e up every morn ing wi th d r e a d 
that she w o u l d rece ive a p h o n e cal l that 
day. It w a s by c h a n c e that I w a s ab le to 
tell her, three mon ths after the o f fenders 
had b e e n s e n t e n c e d in the Distr ict Court , 
that she w o u l d not be requ i red to 
g ive e v i d e n c e 

Her relief w a s unbe l ievab le : 'So it's all 
over ' . We fo rget how terr i fy ing an 
a p p e a r a n c e in cour t c a n be to the norma l 
l aw-ab id ing c i t izen. 

I w a s in the unusua l pos i t i on of be ing 
the p roba t i on of f icer for one of the 
o f fenders 

'Tell m e a b o u t the o f fence ' , I said. 
Comp lacen t l y , 'Me ma te a n d I we re 
p i s s e d . . . ' 
'No excuse. ' 

'Me ma te ' s go t a cr iminal reco rd ; it 
w a s his idea. ' 
'If you w e r e the g o o d guy, w h y d o it?' 
On it wen t until I a s k e d a b o u t the 
v ic t ims. 
'D id y o u ever cons ide r the e f fec t o n 
the v ic t ims, espec ia l l y the three year 
o ld son'? W h o t ook his m o n e y box"? 
W h o s l ashed his toys? ' 

Larry is not real ly a b a d person ; his 
p r o g n o s i s is p romis ing . Be ing on pro-
ba t i on has mean t that he has r e c e i v e d 
for tn ight ly counse l l i ng f rom e x p e r i e n c e d 
soc ia l w o r k e r s for a year. He has b e e n 
h e l p e d wi th e m p l o y m e n t , pe r sona l 
re la t ionsh ips , cons t r uc t i ve le isure 
act iv i t ies a n d d rug a n d a l c o h o l abuse . In 
shor t he has bene f i t ed f rom c l ose a n d 
helpfu l a t tent ion. 

For Shir ley? For Dav id? For J a m e s ? 
No real he lp at all. 

I w o u l d l ike to see v ic t im i m p a c t 
s ta temen ts i n c l u d e d in all o f fenders ' fi les. 
O f fenders shou ld be c o n f r o n t e d wi th the 
ef for t of their c r imes on their v i c t ims a n d 
their v ic t ims ' famil ies. 

In the Un i ted K i n g d o m , the po l i ce 
refer to a loca l v ic t im suppor t s c h e m e 
a n d the v ic t im is c o n t a c t e d a n d he lped . 

In Austra l ia, m o r e n e e d s to b e done . 

Kate Hannaford 
Adelaide, South Australia 

And, of course, guns . . . 
Criminology Australia referred a 
discrepancy in statistics (GA 1,1 and 1,2) 
to the Australian Bureau of Statistics. W e 
understand that 'The A B S is investigating 
the discrepancy in the figures quoted in 
the correspondence in this matter'. W e 
further understand that 'ABS has pointed 
out that the two sets of data around 
which the debate revolves derive from 
entirely different sources, and that there 
may be different standards and definitions 
applying to them. Consequently, great 
caution should be exercised in making 
any comparison between them'. 

Sir, 
It is w i th s o m e relief that I have seen 

Mr J o h n Bradbury ' s ar t ic le cha l l eng ing 
Dr Neal 's ar t ic le 'God, Guns a n d Guts ' but 
Dr Neal 's r e s p o n s e still l eaves m e 
t roub led. He c o n c l u d e s his r e s p o n s e wi th 
'we shou ld init iate str icter g u n con t ro l n o w 
rather than later w h e n it will be m o r e 
dif f icult ' (Criminology Australia Vol. 1, 
no. 2). Dr Nea l is a s s u m i n g that g u n 
con t ro l will have an in f luence on the 
v i o l ence that he is ta lk ing abou t . F igures 
f rom Aust ra l ia a n d other p l a c e s d o not 
s h o w a c lear re la t ionsh ip b e t w e e n 
f i rearms con t ro l a n d cr ime. Q u e e n s l a n d 
a n d Tasman ia are w ide ly a c k n o w l e d g e d 
as hav ing the least res t r ic t ions on 
f i rearms but d o not have v io l ence 
p r o b l e m s a b o v e the nat iona l f igures, in 
fac t the f igures s u g g e s t the oppos i t e . 

Dr Nea l ' s p r o b l e m wi th his first ar t ic le 
a p p e a r s to be that he be l i eves f i rearms 
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are par t of the c a u s e of the p r o b l e m a n d 
he a p p e a r s to lose his ob jec t i v i t y t ry ing to 
wr i te ar t ic les suppo r t i ng his bel iefs. This is 
rather a la rming cons ide r i ng his pos i t ion. It 
is a lso d isqu ie t ing that your m a g a z i n e 
pub l i shes s u c h mater ia l . 

Dr Nea l a lso g i ves s o m e e x a m p l e s of 
c a s e s tud ies a b o u t g u n d e a t h s in his 
or ig inal art ic le. All c a s e s s h o w g r o s s 
s tup id i ty a n d f undamen ta l b r e a c h e s of 
f i rearms safe ty c o d e s . He then tr ies to 
use this as a reason to t igh ten g u n 
cont ro ls . It is o b v i o u s that s tup id 
behav iou r c a n lead to death , whe the r it 
b e wi th a gun, car, or any o ther potent ia l ly 
d a n g e r o u s item. Dr Nea l q u o t e s a c o u p l e 
of cases , I ask Dr Nea l wha t a b o u t the 
mi l l ions of f i rearms that we re a r o u n d the 
coun t ry a n d hand led qui te safely dur ing 
the s a m e per iod. Doesn ' t this s u g g e s t 
that the fault lay wi th the p e r s o n in e a c h 
c a s e a n d not the gun? I put it to Dr Nea l 
that the answer l ies in educa t i on , not 
legis lat ion. 

If Dr Nea l g o t b e h i n d a t t emp ts to 
e d u c a t e p e o p l e a b o u t the safe hand l ing 
a n d s to rage of f i rearms he m a y b e ab le to 
p reven t the t y p e s of a c c i d e n t s he q u o t e s 
a n d w o u l d not p l a c e u n n e c e s s a r y 
res t r ic t ions o n the law ab id ing f i rearms 
o w n e r s of the count ry . 

The w h o l e g u n d e b a t e has b y p a s s e d 
the issue of e d u c a t i o n yet p e o p l e like 
Dr Nea l see it as the so lu t ion to mo to r 
veh ic le a c c i d e n t s , e lec t r i ca l safety, wo rk 
safety, sex, AIDS, a lcoho l , d rugs a n d a 
hos t of o ther p r o b l e m s far m o r e ser ious 
than any p e r c e i v e d f i rearms p rob lem. 

Why is it that g r o u p s p r o p o s i n g str ict 
g u n con t ro l s i gnore e d u c a t i o n ? Is it 
b e c a u s e they have ulter ior mo t i ves in 
see ing the popu la t i on d i s a r m e d or is it 
that their pe rsona l fee l ings a b o u t f i rearms 
p l a c e a rat ional a p p r o a c h to f i rearms 
con t ro l b e y o n d them? 

P ropos ing knee jerk r emed ies to 
s y m p t o m s wi thout unde rs tand ing the 
nature of the p r o b l e m will ge t us nowhere . 
Dr Nea l shou ld start l ook ing for the real 
c a u s e s of p r o b l e m s in soc ie ty a n d s t o p 
po in t ing the f inger at f i rearms. 

Graeme Sawyer 
Wagaman, Darwin, Northern Territory • • • • • 

Sir, 
In d e f e n c e of c r i t i c ism of his art ic le 

' G o d guns a n d guts ' (Cr imino logy 
Australia Vol. 1, no. 1), Dr Nea l says guns 
are u s e d tw ice as o f ten in h o m i c i d e in 
V ic tor ia as kn ives but this d o e s not m a t c h 
up wi th the f igures, un less ABS is 
hope less l y w r o n g coun t r y w ide . 

Dr Neal 's c la im that in V ic tor ia g u n 
h o m i c i d e s are tw i ce the rate of knife 
h o m i c i d e s s imply d o e s not s t and up to 
scrut iny, e i ther for V ic tor ia or a n y w h e r e 
e lse in Austra l ia. 

If Dr Neal 's ar t ic le is to be r e g a r d e d 
as be ing f rom an exper t in this f ie ld then 
wha t h o p e is there for a sens ib le g u n 
d e b a t e in this coun t r y? 

The fo l low ing tab le is t aken f rom ABS 
1987 'Homic ide ' . 

Gun % 
State Gun Knife of knife 

NSW 38 30 +26% 
VIC 26 21 +23% 
QLD 17 16 + 6% 
SA 5 6 - 1 6 % 
WA 8 6 +33% 
TAS 0 3 - i n f 
NT 3 5 - 6 0 % 
ACT 0 1 - i n f 

AUS 97 88 + 10% 

John Bradbury 
Urangan, Queensland 

Dr Neal responds . . . 
Sir, 

Mr B radbu ry cha l l enges m y c la im 
that guns are u s e d tw i ce as o f ten as 
kn ives in h o m i c i d e s in Victor ia. The c la im 
is b a s e d o n the fo l low ing f igures: 

Figure 1 
Gun and knife homicides in Victoria, 
1980-87 

Guns (%) Knives (%) Total 

1980 24 (43) 9(17) 56 
1981 24(38) 12(19) 64 
1982 25 (39) 21 (32) 64 
1983 32 (48) 12(18) 67 
1984 29 (39) 22 (29) 75 
1985 22 (36) 22 (36) 62 
1986 31 (43) 16(22) 72 
1987 48 (47) 26(25) 102 

TOTAL 235(42) 140(25) 562 

Source: Victor ia Police. Homic ide Squad 

Given- that the H o d d l e a n d Q u e e n Street 
shoo t i ngs o c c u r r e d in 1987,1 w a s 
su rp r i sed that a p r o - g u n a d v o c a t e w o u l d 
c h o o s e f igures f rom that year. I s u s p e c t 
that the ABS f igures he c i tes are for the 
f isca l year 1986 /87 .1 have u s e d the 
ca lenda r year a n d have f i led a list of the 
n a m e s a n d d a t e s of the 1987 g u n 
h o m i c i d e s in V ic tor ia wi th the ed i tor 
shou ld Mr B radbu ry or any of your 
readers w ish to ver i fy the V ic to r ian 
s ta t is t ics for that year. 

The w i d e year ly f luc tua t ions a n d 
s t a n d a r d s tat is t ica l m e t h o d s m e a n that it 
is inval id for Mr B radbu ry to se lec t o n e 
year as the bas i s for his po in t a b o u t the 
gun /kn i fe c o m p a r i s o n . My f igures are 
b a s e d o n an 8 -yea r per iod. The 14-year 
s tudy, Homicide: The Social Reality, 
s h o w e d that in N e w South Wales, too, 
guns (35 per cent ) we re near ly tw i ce as 
l ikely as kn ives (21 per cent ) to be the 
m e t h o d of kill ing. 

The N e w South Wales s tudy p r o v i d e s 
further e v i d e n c e aga ins t your co r res -
p o n d e n t s ' c la ims. It s h o w e d that the rate 
of g u n h o m i c i d e s in rural N e w Sou th 
Wales w a s near ly tw i ce as h igh as in 
u rban areas. Guns w e r e a lso m u c h m o r e 

p reva len t in rural N e w South Wales. I c i t ed 
this f ind ing in m y or ig inal art ic le. 

In re la t ion to Mr Sawyer ' s po in t a b o u t 
Tasman ia a n d Queens land , a s tudy b y the 
Aust ra l ian Bankers ' A s s o c i a t i o n — 
unfor tunate ly for on ly one year, 1986 — 
s h o w e d that the rate of g u n d e a t h s 
(homic ide , su ic ide, acc i den t , etc.) w a s 
near ly tw i ce as h igh (7.2 c o m p a r e d wi th 
3.7) as the rate for the o ther s tates. 

These s ta t is t ics are not conc lus i ve . 
Unfor tunate ly , w e d o not have g o o d 
f igures a b o u t g u n ownersh ip . Reg is t ra t ion 
of g u n s w o u l d great ly ass is t in tes t ing the 
c la im a b o u t the re la t ionsh ip b e t w e e n g u n 
avai labi l i ty a n d g u n death. This m e a s u r e 
is reso lu te ly o p p o s e d by the g u n lobby. 

Bo th your c o r r e s p o n d e n t s s e e m to 
think that guns are just like any potent ia l ly 
d a n g e r o u s art ic le. But if this is true, g i ven 
that vir tual ly e v e r y o n e has easy a c c e s s 
to a knife, knife ki l l ings o u g h t to be m u c h 
m o r e f requen t than g u n kil l ings. Even a n 
equa l number of knife a n d gun ki l l ings 
w o u l d a m o u n t to an over rep resen ta t i on 
of guns. G iven that kn ives are so very 
m u c h more avai lable than guns, someth ing 
mus t a c c o u n t for the p r o n o u n c e d over 
rep resen ta t i on of guns in hom ic ides . My 
c la im is that the avai labi l i ty of such a 
lethal ins t rument as a g u n is a s igni f icant 
part of that exp lanat ion . 

Desp i te the l imitat ions, the ava i lab le 
stat is t ics, a n d c a s e s tud ies s u c h as t hose 
I or iginal ly p resen ted , d o p rov ide suff ic ient 
e v i d e n c e for p ruden t po l i cy m a k e r s to 
main ta in a n d e n h a n c e str ict gun po l ic ies . 

David Neal, Commissioner 
Law Reform Commission, Victoria 
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Questionable 
assumptions in 
juvenile justice 

n Vienna I wa tched a prosecutor 
state the facts of a case against 
a juvenile. When the defence 
attorney made the c los ing 
presentat ion, it was the standard 

. 'weep and wail'. It d id not, 
however, deal with the facts of the 
case. The prosecutor rose again and 
went through the case a second time, 

this t ime bringing out points that 
should have been raised by the 
defence. I was surprised and told the 
prosecutor af terwards that I thought 
he had done both the defence and 
the prosecut ion. He said, 'Of course. 
The defence did a poor job. I am 
responsib le to see that the judges 
have all the information necessary to 

make a wise decision. I understand 
that your system is adversarial. Two 
lawyers see who can 'win'. Aren't you 
interested in justice?' 

*Jim Hackler Is Professor of Sociology at the 
University of Alberta. He is currently visiting 
Australia and will spend time at the Australian 
Institute of Criminology. 

There must be a better way. 
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The adversarial SYStem in 
Juvenile Justice 
This c o m m e n t m a d e m e w o n d e r if the 
adve rsa ry s y s t e m d o e s in fac t ' do jus t ice ' 
to juveni les. As m o r e lega l requ i rements 
are i n t r o d u c e d into Nor th A m e r i c a n 
juveni le jus t i ce sys tems , I d o not see 
e v i d e n c e of g rea te r p ro tec t i on of civi l 
r ights bu t rather g rea te r in just ices c a u s e d 
b y de lays a n d detent ion . There is the 
further a s s u m p t i o n that the s a m e p e r s o n 
c a n n o t d o b o t h p r o s e c u t i o n a n d de fence . 
Later, w h e n I w a t c h e d e x p e r i e n c e d 
p r o s e c u t o r s in C a n a d a , I n o t i c e d that 
w h e n no d e f e n c e w a s present , the 
p r o s e c u t o r o f ten d id w h a t o n e w o u l d 
normal ly e x p e c t f rom the de fence . W h e n 
a d e f e n c e a t to rney w a s present , 
s o m e t i m e s wi th little e x p e r i e n c e in 
juveni le cour t , the p r o s e c u t o r r e m a i n e d 
quiet as a d e f e n c e a t to rney a s k e d for 
u n n e c e s s a r y de lays a n d f requent ly 
c a u s e d grief for the de fendan t . W a s the 
de fendan t be t te r s e r v e d by hav ing a 
d e f e n c e lawyer? My feel ing w a s that m o s t 
of the d e f e n d a n t s w o u l d have b e e n bet ter 
s e r v e d by an e x p e r i e n c e d p r o s e c u t o r 
ac t i ng a lone. 

In Vienna, I o n c e w a t c h e d an 
inves t iga t ing j u d g e a c t as d e f e n c e on the 
spur of the momen t . He h a d i nves t i ga ted 
the c a s e a n d r e c o m m e n d e d it for trial. 
The fami ly c a m e f rom out of town, bu t the 
d e f e n c e a t to rney d id not appea r . A 
cance l l a t i on w o u l d have b e e n a hardsh ip , 
so the inves t iga t ing j u d g e o f fe red to d o 
the d e f e n c e s ince he knew the c a s e well. 
He d i d a bri l l iant job. I w a s surpr ised, but 
the Aust r ians e x p e c t p e o p l e to p lay 
d i f ferent ro les wi th integri ty. I w o u l d like to 
see our j u d g e s ac t as d e f e n c e c o u n s e l 
f rom t ime to t ime. It w o u l d be heal thy. So 
far j u d g e s just smi le at my c o m m e n t s . 

leeping Judges ignorant 
Ano the r a s s u m p t i o n w e m a k e is that 
j u d g e s mus t b e kep t ignorant of 
b a c k g r o u n d in format ion until a you th is 
f o u n d guilty. Great e f for ts are m a d e to 
s e p a r a t e the d e c i s i o n c o n c e r n i n g guilt 
f rom the later d e c i s i o n rega rd ing the 
d i spos i t i on of the chi ld. The F rench f ind 
this utter ly na ive a n d unreal ist ic . The 
juveni le w h o has run a w a y f rom h o m e to 
a v o i d a b u s e may s tea l food , a n d the 
F rench j u d g e feels the c i r c u m s t a n c e s 
su r round ing the o f f ence d i rec t ly in fuence 
the issue of guilt. Juven i les share that 
fee l ing a n d in Nor th A m e r i c a f requent ly 
feel f rus t ra ted t ry ing to tell their story. 

To i l lustrate s o m e of the bas i c 
a s s u m p t i o n s under ly ing F rench juveni le 
just ice, let us e x a m i n e the w a y juveni les 
are p r o c e s s e d . The F rench po l i ce d o not 
lay cha rges ; they s imply refer the c a s e to 

'Two lawyers see who can 
"win". Aren't you interested in 
justice?' 

the p rocureur , a mag is t ra te w h o is m u c h 
l ike a C a n a d i a n or Aust ra l ian p rosecu to r . 
The p rocu reu r c a n s c r e e n out the c a s e or 
s e n d it to the juveni le cou r t j udge . 
Perhaps 90 per cen t of t hese c a s e s are 
h a n d l e d informal ly in the j udge ' s of f ice. 
That is, the j u d g e f o r e g o e s all puni t ive 
p o w e r s a n d w o r k s wi th non-pun i t i ve 
'he lp ing ' measures . H ow ev e r , if the c a s e 
is ser ious, or if the ch i ld con t i nues to 
o f fend, the j u d g e refers the c a s e to trial in 
the fo rmal c o u r t r o o m whe re t w o lay 
j u d g e s sit w i th the juveni le cour t j udge . In 
p rac t i ce , F rench judges , w o r k i n g th rough 
soc ia l worke rs , s p e n d the vas t major i ty of 
their t ime of fer ing a w i d e range of soc ia l 
serv ices . 

In cour t , I w a s su rp r i sed to hear a 
j u d g e read out all the pas t w r o n g s of a 
ch i ld a n d h o w m a n y t imes he h a d b e e n 
h e l p e d in the past . H o w c o u l d a juveni le 
ge t a fair tr ial? But I w a t c h e d the cour t 
acqu i t a c a s e w h e n the d e f e n c e p o i n t e d 
out that there w a s d o u b t a b o u t this 
par t icu lar o f fence . F rench j u d g e s are 
e x p e c t e d to be very wel l i n fo rmed on the 
b a c k g r o u n d of the ch i ld a n d fami ly a n d 
use that in fo rmat ion wi th d isc re t ion . The 
pub l ic p l a c e s c o n s i d e r a b l e faith in the 
profess ional ism of j udges a n d p rosecu to rs 
a n d g ives t hem m u c h d i sc re t i ona ry 
power . We d o not t rust our j udges . 

The consequences of t h i s 
paternalistic S Y S t e m 

What is the o u t c o m e ? Relat ive ly few 
juven i les are in gaol . In Marsei l les, the 
t oughes t c i ty in France, wi th the cou r t 
serv ing a popu la t i on of 1 4 0 0 0 0 0 peop le , 
the seven juveni le cour t j udges , all 
w o m e n , we re c o n s i d e r e d severe. A b o u t 
25 b o y s we re i n c a r c e r a t e d a n d 1 girl. 
Wha t h a d she d o n e ? M u r d e r e d her 
mother . W h e r e w o u l d the s e c o n d 'wors t ' 
girl be? In a faci l i ty a little d i s t a n c e away . 
W h e n I v is i ted, 40 gir ls l ived in the 
bui ld ing, but 15 o thers l ived in a p a r t m e n t s 
nearby. All a t t e n d e d s c h o o l s or w o r k e d 
ou ts ide the home. Nurses, psycho log i s t s , 
a n d the like are not f ound ins ide these 
faci l i t ies, b e c a u s e it w a s v i e w e d as 
des i rab le to use the c o m m u n i t y as par t of 
c rea t ing a normal a tmosphe re . There w a s 
no g y m n a s i u m or sw imming pool . The 
gir ls use c o m m u n i t y faci l i t ies. Each girl 
h a d a key to the lock o n her room, but the 
staff d id not have keys to t hose rooms. A 
b i cyc l e trip, o r g a n i s e d by a staff m e m b e r , 
p r o v i d e d a useful insight. As they left, no 
one c o u n t e d noses . W h e n I a s k e d a b o u t 
this, I w a s to ld they w o u l d be ab le to f ind 
their w a y back . The staff m e m b e r m i s s e d 
the e s s e n c e of my ques t i on comp le te l y , 
w h i c h was , 'aren' t y o u wo r r i ed a b o u t 
runaways? ' Obv ious l y they we re not. A 
ph i l osophy of pe r suas ion rather than 
con t ro l w a s readi ly apparen t . 

W e e k e n d vis i ts to fami l ies we re 
f requent . The ques t i on w a s not if a girl 
w o u l d ge t a pass, but w h o w a s g o i n g to 

'Judges are frequently isolated 
and insulated from the people 
and information which might 
lead to more intelligent 
decisions.' 

pay for the tr ip this t ime. Certa in ly s o m e of 
the girls d id not like be ing in this home, 
but if they d i d not, they c o u l d g o h o m e 
a n d c o m p l a i n to the judge . There w a s no 
m e c h a n i s m for ho ld ing a girl aga ins t 
her will. 

The t ype of con f ron ta t i ons w h i c h 
cha rac te r i se Nor th A m e r i c a n faci l i t ies 
s e e m to be rare in France. C o n c e r n a b o u t 
phys ica l a t t a c k s cha rac te r i ses m a n y 
Nor th A m e r i c a n inst i tut ions. The threat of 
such a t t a c k s c rea tes p r o b l e m s for 
rehabi l i tat ion. This issue w a s never ra ised 
in France. There m a y b e a c l imate that is 
m o r e c o n d u c i v e t o w a r d behav iou ra l 
change . 

The clear distinction 
between punishment 
and help 
The F rench s y s t e m c lear ly d is t ingu ishes 
b e t w e e n pun ishmen t a n d help ing. W h e n 
y o u are p u n i s h e d y o u are in gaol ; w h e n 
y o u are be ing h e l p e d you are ab le to 
m a k e dec is ions . There are c lear 
a d v a n t a g e s to not push ing your luck too 
far w i th the judge . No t on ly d o j u d g e s 
l isten to juven i les in France, they c a n a n d 
d o offer c o n s i d e r a b l e help. 

In conc lus ion , the legal ist ic t rends in 
Nor th A m e r i c a m a y have back f i red . 
Under c la ims that w e are p ro tec t i ng civi l 
l ibert ies, m o r e juveni les are b e i n g 
p r o c e s s e d wi th m o r e de lays a n d a 
g rea te r e m p h a s i s on pun ishment . S o m e 
p r o s e c u t o r s a n d d e f e n c e lawyers are 
unfamil iar w i th fami ly cou r t s a n d pe r fo rm 
in a r i tual ist ic way . J u d g e s are f requent ly 
i so la ted a n d insu la ted f rom the p e o p l e 
a n d in fo rmat ion w h i c h might l ead to m o r e 
intel l igent dec i s ions . The c lear ly 
paterna l is t ic pa t te rn in F rance a s s u m e s 
the intel l igent app l i ca t i on of r e s o u r c e s by 
respons ib le p e o p l e w h o c a n p lay 
d i f ferent roles. It is c lear ly a m o r e h u m a n e 
s y s t e m w h e r e juveni les are ac tua l ly 
l i s tened to a n d e x p e c t e d to be ac t i ve ly 
i nvo lved in d e c i s i o n s invo lv ing their future. 
W h e n a juveni le in F rance ta lks a b o u t 'my' 
j udge , he is a w a r e that this p e r s o n has 
power , but that p o w e r is usual ly u s e d to 
help. Natural ly , juven i les wan t s u c h 
j u d g e s to 'unders tand ' , to k n o w a b o u t 
their s i tuat ion. They d o not a p p r e c i a t e a 
s i tuat ion whe re the j u d g e remains 
ignorant of b a c k g r o u n d fac ts be fo re 
d e c i d i n g on guilt a n d then must rely 
on fo rma l repor ts be fo re d e c i d i n g 
on sen tenc ing . 

It is clearly a more humane 
system where juveniles are 
actually listened to .. . ' 
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How the family 
can help the 
juvenile offender 
Adapted from a paper entitled 'Youth Justice Reform in New 

Zealand' given by Michael Doolan, National Director (Youth and 

Community), Department of Social Welfare, New Zealand at the 

Preventing Juvenile Crime seminar, 17-19 July 1989, Melbourne. 

ow can the community 
rehabilitate young otfenders? 
What is the best way of 
preventing crime? The 
Department of Social Welfare 
in New Zealand is optimistic 

that new legislation will go some way 
to providing a solution to these 
problems in that country. 

Under the N e w Z e a l a n d Children, 
Young Persons and Their Families Act 
w h i c h b e c a m e e f fec t i ve o n 1 N o v e m b e r 
1989, the e x t e n d e d fami ly of y o u n g 
o f f ende rs will have a ma jo r role to p lay in 
their rehabi l i ta t ion. In the past , fo rmal 
i nvo l vemen t in the juveni le jus t ice s y s t e m 
a n d res t r ic t ion in res ident ia l inst i tut ions, 
has o f ten led y o u n g p e o p l e to re-of fend; 
e thn ic minor i t ies a n d w o r k i n g c l ass you th 
have su f fe red d isc r im ina t ion f rom the 
p redom inan t l y whi te, p ro fess iona l 
d e c i s i o n - m a k e r s in the you th jus t ice 
sys tem; a n d p rac t i t i oners in the you th 
we l fa re area, as wel l as s o m e m e m b e r s of 
the w ider commun i t y , have b e e n 
d issa t i s f ied wi th the e f fec t i veness of 
cos t l y t rea tment p r o g r a m s w h i c h d o little 
to rehabi l i ta te y o u n g peop le . Is there a 
p rac t ica l , e f fec t ive a l ternat ive to 
pun ishment t h rough the cr imina l jus t ice 
sys tem? The D e p a r t m e n t of Soc ia l 
Wel fare be l ieves there is. 

Fo l lowing de ta i l ed consu l ta t i on wi th 
commun i t y , Maor i a n d Pacif ic Is land 
g roups , a D e p a r t m e n t Se lec t C o m m i t t e e 
r e v i e w e d a new Bill w i th the a im of m a k i n g 
it s imple, f lexible, cul tural ly re levant a n d 
d i r e c t e d to p rov id ing r e s o u r c e s for 
se rv i ces rather than inf rastructure. 

The resul t ing n e w leg is la t ion will limit 
the p o w e r of po l i ce , or o ther law 
e n f o r c e m e n t a g e n c i e s to arrest, in 
p re fe rence to p r o c e e d i n g by w a y of 
s u m m o n s , t he reby enab l i ng o f fenders to 
b e d i ve r t ed a w a y f rom the cr imina l jus t ice 
s y s t e m as m u c h as poss ib le , a n d to be 
dea l t wi th t h rough the Family G r o u p 
C o n f e r e n c e (FGC). 

The FGC is a mee t i ng of the 
o f fender ' s fami ly g r o u p wi th off ic ials. The 
family g r o u p is not just the immed ia te 
family, but the o f fender ' s e x t e n d e d family, 
as r e c o g n i s e d by di f ferent cul tures. The 

FGC is c o n v e n e d a n d fac i l i ta ted by a n e w 
s ta tu tory of f ic ia l k n o w n as the Youth 
Jus t i ce Co-o rd ina to r (YJC). Where a 
y o u n g o f fender is c h a r g e d wi th an 
o f fence , no in format ion m ay be la id until 
an FGC has b e e n held. The p r o s e c u t i n g 
author i ty must refer the mat ter to the YJC. 
Where the o f fender has b e e n ar res ted, 
the cour t m a y not enter a plea, but must 
refer the mat te r to a YJC w h o will 
c o n v e n e the Con fe rence . 

A ma jo r feature of this p r o c e s s is that 
the FGC is au tho r i sed to f ind a l te rnat ives 
to p r o s e c u t i o n in dea l ing wi th an o f fender 
w h o admi t s guilt, a n d whe re the FGC 
a g r e e s o n an a l ternat ive measure , the 
YJC is b o u n d to try to p e r s u a d e the 
p r o s e c u t i n g author i ty to a c c e p t that 
dec is ion . Famil ies are a l l owed to have 
d i scuss ions in pr ivate be fo re nego t ia t i ng 
their p lans wi th the of f ic ia ls present . 

If the FGC canno t a g r e e on an 
al ternat ive, the mat ter p r o c e e d s to cour t 
for ad jud ica t ion , but the C o n f e r e n c e has a 
role in adv is ing cou r t s on a p p r o p r i a t e 
sanc t i ons for the y o u n g o f fender . 

Ano ther impor tan t feature of the new 
leg is la t ion is that t hose ch i ld ren ( a g e d 10 
to 13 years) f ound to be in n e e d of c a r e 
a n d p ro tec t i on are deal t w i th under civi l 
p r o c e e d i n g s w h i c h are n o w to be h e a r d 
in the N e w Z e a l a n d Family Cour t sys tem, 
A new cour t , k n o w n as the Youth Court , is 
es tab l i shed for y o u n g p e r s o n s ( a g e d 14 
to 17 years) c h a r g e d wi th o f fences . 

The new cour t has a range of o rde rs 
ava i lab le to it, namely, Superv is ion Order 
(max imum of six months) ; C o m m u n i t y 
Work Order ( b e t w e e n 20 a n d 2 0 0 hours of 
supe rv i sed work wi thin a 12 m o n t h 
per iod); Superv is ion-w i th -Ac t iv i t y Order 
( three m o n t h order of s t ruc tu red 
superv is ion act iv i ty, poss ib l y f o l l o w e d by 
a three m o n t h Superv is ion Order); 
Superv is ion-w i th Res idence Order ( three 
months , poss ib l y r e d u c e d to two, in the 

c u s t o d y of the Depa r tmen t of Wel fare 
f o l l owed by six m o n t h s superv is ion , the 
p l a c e of c u s t o d y to be d e t e r m i n e d b y the 
Depar tment ) ; Transfer to the Distr ict 
(Adult) Cour t for S e n t e n c e (only 15 a n d 
16 year o lds wi th a ser ious of fence) . 

L o n g e r - t e r m c o m m u n i t y b a s e d wo rk , 
w h i c h has g rea te r po ten t ia l for a 
rehabi l i ta t ive e f fec t o n o f fenders than a 
cus tod ia l sen tence , has there fore 
b e c o m e an o p t i o n for the cour t . 
Mo reove r , as o rde rs (apart f rom 
Superv i s i on -w i th -Res idence ) c a n a l low 
for any p e r s o n or o rgan i sa t i on to 
admin is te r the order , t r ibal a n d cul tura l 
author i t ies are n o w ab le to take a d i rec t 
role in w o r k wi th their y o u n g o f fenders . 
H ow ev e r , s u c h a p e r s o n or o rgan i sa t i on 
must repor t in wr i t ing to the cour t o n the 
exp i ry of the order , deta i l ing the 
e f fec t i veness of the order a n d the y o u n g 
pe rson ' s r e s p o n s e to it. 

The N e w Z e a l a n d a p p r o a c h has a lso 
i n c o r p o r a t e d s o m e pr ivat isat ion: 
g o v e r n m e n t funds have b e e n m a d e 
ava i lab le to d e v e l o p p ro fess iona l you th 
w o r k se rv i ces in the pr iva te a n d vo luntary 
sec to r . Author i t ies a n d soc ia l w o r k e r s wil l 
be ab le to p u r c h a s e these se rv i ces a s 
requ i red in e a c h ind iv idua l case . The 
Depa r tmen t ' s Youth Jus t i ce Soc ia l 
Workers will n e e d to m a n a g e the sys tem, 
a n d have the impor tan t role of p r o m o t i n g 
the pr inc ip les a n d s t ra teg ies of you th 
jus t ice work . 

The benef i t s of this leg is la t ive re form 
have yet to be felt, but there is a bel ief in 
N e w Z e a l a n d that m in imis ing the i m p a c t 
of the cr iminal jus t i ce s y s t e m o n y o u n g 
p e o p l e a n d their fami l ies has m o r e 
c h a n c e of p r o d u c i n g pos i t i ve o u t c o m e s 
b o t h for the o f fender a n d the commun i t y . 
N o d o u b t the D e p a r t m e n t of Soc ia l 
Wel fare will mon i to r the impac t of the 
re forms a n d carefu l ly eva lua te the 
o u t c o m e s . 
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Examining 
existing drugs 
policies 
A seminar was held late last year to discuss the United Nations 

Convention Against the Illicit Traffic in Narcotic Drugs 

and Psychotropic Substances. One of its convenors, the 

Honourable Russell Fox, QC, looked at the situation with regard 

to existing policies. Criminology Australia publishes his 

introductory paper here and declares its pages open for a 

discussion of this matter. 

! ; ^ rugs policy is too important a 
j ! matter to be left to 

i .. j . physicians, pharmacologists, 
! ! i criminologists, penologists or 
j j j I sociologists, or any other 

J group in which, of course, I 
include lawyers and even ex-lawyers. 
It is my hope that we shall, as a 
community and before it is too late, 
arrive at sensible and salutary 
strategies capable of practical 
application. This must be done on a 
politically bi-partisan basis with the 
greatest possible degree of public 
acceptance. The road to achieving 
the desired results will not be an easy 
one. There must be the minimum of 
place for passion and prejudice; 
convictions must come at the end 
and cannot be al lowed to impede the 
proper progress of thoughtful 
examination. 

Present po l i c ies are unsa t i s fac to ry 
a n d n e e d urgent review. In part icu lar , the 
ex is t ing pena l po l i cy d o e s not work . It is 
l ikely that overa l l c o n s u m p t i o n of the 
i l legal d rugs is a little less than it 
o the rw ise w o u l d be, but this at bes t is 
on ly a reduc t i on in the ex ten t of failure. 
The 1988 C o n v e n t i o n itself beg ins b y 
rec i t ing ' the r is ing t rend in the illicit 
d e m a n d for a n d traff ic in na rco t i c d rugs 
a n d p s y c h o t r o p i c s u b s t a n c e s ' ( ' traff ic' 
has b e c o m e an emo t i ve term). There are 
s o m e w h o c o n t e n d that the e f fec t of the 
proh ib i t ion po l i cy has b e e n to i nc rease 
b o t h the number of users a n d the to ta l 
a m o u n t c o n s u m e d but this is not of 
c o u r s e c a p a b l e of any real proof . 

That the po l i cy is be ing ser ious ly 
c o u n t e r - p r o d u c t i v e is not den ied . The 

* Russell Fox, AC, QC, Formerly Chief Judge of 
the ACT Supreme Court, Judge of the 
Federal Court. 

p r inc ipa l a d v e r s e e f fec ts are: 

(a) c o s t of e n f o r c e m e n t 
(b) d i ve rs ion of r e s o u r c e s 
(c) i n c r e a s e d c r ime 
(d) i n c r e a s e d co r rup t i on 
(e) d a m a g e to ind iv idual health; a n d 
(f) d a n g e r s for pub l ic health. 

I o b s e r v e d s o m e of t hese e lemen ts 
as a j u d g e a n d d e c i d e d that I wou ld , as a 
c i t izen, see w h a t con t r i bu t i on I c o u l d 
m a k e to improv ing the si tuat ion. I have 
sough t to d o so as ob jec t i ve l y as 
poss ib le , a n d w h a t I n o w say is of c o u r s e 
only s ta t ing a c a s e for rev iew wi thout 
a t t emp t i ng to fo rm any final c o n c l u s i o n s 
on w h a t the result of the rev iew might be. 

One of the first ques t i ons e v e n a 
super f ic ia l s tudy ra ises is the feature I 
have a l ready t o u c h e d upon, namely , h o w 
d o w e just i fy an inef fec tua l po l i cy w h i c h 
has the resul ts ind ica ted . Where is the 
b a l a n c e sheet of ga ins a n d l osses? Why 
is o n e not ca l l ed for? Why, if ex is t ing 
po l i c ies are not work ing , d o w e a s s u m e 
that m o r e of the same, re in fo rced to a 
deg ree , will d o so? It s e e m s to m e at the 
m o m e n t that s u c h an a p p r o a c h is 
e n g e n d e r e d by fear of the unknown . That 
is to say, it is c o m m o n l y (but by no m e a n s 
universal ly) t hough t that our peop le , a n d 
par t icu lar ly the younge r p e o p l e in the 
commun i t y , c a n n o t be t rusted, or lack 

sel f -contro l . Their conduc t , a lbei t pe rsona l 
a n d pr ivate, must be m a d e cr iminal , a n d 
s o m e sent off to g a o l b e c a u s e of it. Do 
we not know, or d o w e not a c c e p t , that 
by c rea t ing the b l ack market , a n d 
s t reng then ing it, w e p lay d i rect ly into the 
h a n d s of the d rug dea le rs? 

Wh ich leads me to the s e c o n d rather 
ar res t ing feature. 

It is that whi le the f undamen ta l a im of 
the leg is la t ion must be to con t ro l the 
behav iou r of the ind iv idual user, mos t 
a t ten t ion is pa id to the suppl ier . In te rms 
of law en fo rcemen t , it is not t r ea ted as a 
mat ter of p r inc ipa l c o n c e r n that the user 
g o e s on using. The f o c u s a n d the 
jus t i f ica t ion s e e m to relate to the suppl ier . 
Even then it is r e c o g n i s e d , as it has to be, 
that the suppl ier at the l owes t leve l is 
more o f ten than not a d is t r ibutor o n a very 
smal l sca le , a user himself, o n f r iendly 
te rms wi th the p e r s o n he suppl ies , a n d 
not a pusher . 

The vil lain c o m m o n l y d e p i c t e d is not 
the user, but the suppl ier , par t icu lar ly the 
impor ter or w h o l e s a l e suppl ier . The latter, 
as mat te rs n o w stand, is dese rved ly so 
s t igmat ised , but his c o n d u c t has two 
d is t inc t a s p e c t s , the immora l a n d the 
i l legal. It is leg i t imate to p a u s e a n d ask 
w h a t the pos i t i on w o u l d b e if i l legal i ty 
we re r e m o v e d . 

It is as well , pol i t ical ly, that the s tone 
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c a n be cas t at the suppl ier . N o - o n e 
k n o w s h o w m a n y use rs of the i l legal 
d rugs there are in Austra l ia. Recen t 
es t ima tes s u g g e s t that there m a y b e 
30 0 0 0 - 4 0 0 0 0 regular users of heroin, 
7 8 0 0 0 0 c a n n a b i s users a n d 
84 0 0 0 c o c a i n e users in this count ry . 
In the USA, it is e s t i m a t e d that there are 
b e t w e e n 25 a n d 35 mi l l ion regular users 
of the drugs. In b o t h ins tances , there are 
a lot of p e o p l e w h o s e pe rsona l a n d 
pr iva te c o n d u c t is to be con t ro l led , qu i te 
a lot of p e o p l e w h o c o u l d g o to gaol . All 
g a o l a c c o m m o d a t i o n in the Un i ted S ta tes 
w o u l d ho ld no m o r e than 3 per cen t of 
this number . Many , of course , are in 
s ta tes w h e r e mar ihuana has b e e n 
decr im ina l i sed . It is a lso eas ier pol i t ica l ly 
to po int at peop le , s u c h as suppl iers , in 
o ther coun t r i es a n d i n d e e d to b l a m e 
other coun t r i es for the loca l p rob lem. 

This l eads to a f undamen ta l 
cons ide ra t i on : the ma jo r p remise . On 
wha t pr inc ip le shou ld the law interfere to 
i m p o s e cr iminal sanc t i ons? 

The p r inc ip les u p o n w h i c h they migh t 
b e i n v o k e d have many t imes b e e n 
c o n s i d e r e d a n d u n d o u b t e d l y w e n o w 
a c c e p t m o r e in t rus ion than w a s 
a c c e p t a b l e a cen tu ry or two ago . We 
have for m a n y years h a d con t ro l s in 
re lat ion to p h a r m a c e u t i c a l d rugs. They 
have h o w e v e r chief ly b e e n d i r e c t e d at 
safety a n d to a v o i d a c c i d e n t a l m isuse 
(excep t i ng those p resen t l y in quest ion) 
rather than vo luntary , i n fo rmed use. An 
unsuccess fu l o v e r d o s e of mos t d rugs is 
not a cr ime. 

The pr inc ip le n o w re l ied u p o n is 
unc lear , but it shou ld be enunc ia ted , a n d 
wi th p rec is ion . St rangely , pe rhaps , the 
p u r p o s e s w h i c h have b e e n e x p r e s s e d by 
the leg is la tors have b e e n con fused . I 
have r e a d m a n y of the par l iamentary 
d e b a t e s dea l i ng wi th leg is la t ion 
imp lemen t i ng the 1961 a n d later Treat ies 
a n d they p r o c e e d for the mos t part by a 
p r o c e s s of c a r i c a t u r e d s t igmat isa t ion , 
w i th little re l iance on fac tua l mater ia l . 
There is a lso qui te unwar ran ted de fe rence 
to wha t has b e e n d o n e or sa id ove rseas , 
par t icu lar ly in par ts of the Un i ted States. 
The onus of s ta t ing an a d e q u a t e pr inc ip le 
is u p o n g o v e r n m e n t a n d an examina t i on 
of wha t po l i cy shou ld be f o l l owed shou ld 
p r o c e e d f o rwa rd f rom that point , not 
b a c k w a r d s f rom ex is t ing i l legali ty, 
a l t hough that must finally, as a p rac t i ca l 
mat ter , be c o n s i d e r e d . In an imper fec t 
soc ie ty , d i rec t i on will in the e n d be 
i nd i ca ted by the least of the p e r c e i v e d 
evils. 

Rat i f icat ion of the 1988 Conven t i on 
w o u l d e f fec t ive ly p r e c l u d e cons ide ra t i on 
of these a n d other mat ters . As it says, it 
ex tends a n d re in fo rces the requ i remen ts 
of ex is t ing Treaties. It has de ta i l ed 
requ i rements r e s p e c t i n g pena l laws of 
internal opera t ion , so that use a n d 
possess ion , as wel l as sale, p u r c h a s e 
etc. are to be, or remain, i l legal. In so far 
as it p r o v i d e s for bet ter in ternat ional 

a r r a n g e m e n t s a n d fuller in ternat ional c o -
opera t ion , there w o u l d b e few w h o w o u l d 
cavi l at the genera l i ty of its theme. At the 
s a m e t ime, it is t o b e n o t e d that n o n e of 
the coun t r i es wi th w h o s e supp ly w e are 
m o s t l ikely to be c o n c e r n e d , coun t r i es 
s u c h as Myanmar , Pakistan, Thai land, 
Laos a n d C a m b o d i a , has as yet s i g n e d 
the Treaty. They are a trifle more real ist ic 
than C o l o m b i a a n d s o m e o thers of the 
South A m e r i c a n s ta tes w h i c h have 
s igned, but there has b e e n s t rong Un i ted 
Sta tes p ressu re on many of them to d o 
so. The Un i ted S ta tes has a v o w e d l y 
d e c l a r e d war o n the ex te rna l p r o d u c e r s 
a n d supp l ie rs wi th w h i c h it is c o n c e r n e d 
a n d is s p e n d i n g g rea t sums in the 
e n d e a v o u r . On the other hand, the 
p robab i l i t y is that the in ternat ional 
a r r a n g e m e n t will be of little if any use to 
Austra l ia. 

There is m u c h uncer ta in ty in the 
m e a n i n g of the m a n y p rov is ions of the 
Treaty a n d obscu r i t y as to their e f fect . 

This is not a l toge ther new in t reat ies, but 
in this Treaty they n e e d to b e e x a m i n e d 
c lose ly to see whe the r w e shou ld tie 
ou rse l ves to them. 

W h e n the C o n v e n t i o n is l o o k e d at in 
con junc t i on wi th the Un i ted S ta tes 
Anti-Drug Abuse Act of 1986, a n d wha t is 
h a p p e n i n g in South Amer i ca , it is 
r easonab l y plain that the f o c u s of 
a t ten t ion is the p r o d u c t i o n o v e r s e a s of 
la rge quant i t ies of the drugs. There is 
appa ren t l y a bel ief on the part of s o m e 
that m o s t c r o p s in Peru a n d Bol iv ia c a n 
be des t r oyed , a n d the use of the d rugs by 
25 or 35 mi l l ion Un i ted Sta tes c i t i zens c a n 
thus b e s t o p p e d . Not unnatural ly , a firm 
v iew has a l ready d e v e l o p e d that this is 
not poss ib le . The Di rec tor of the Drug 
En fo rcement A g e n c y of the Un i ted Sta tes 
has recent ly sa id so. 

It shou ld be our a im to a v o i d the 
e x a m p l e of the Un i ted States, rather than 
get l o c k e d into its po l i c ies a n d s t ra teg ies . 

Law students from the of. yZiix'.rtc:. 
visited th© Australian of. ( v io 
attend lectures by zes&cxch staff:. '/kil'.ow: 
relaxed with an '^ior^.a'. :'.:.:. -'Zio 
opposite the institute. 
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Corrections 
in our region 

ne aspec t of the work of the 
Austral ian Institute of 
Cr iminology that has rece ived 
little public attent ion is its 
support of the annual 
conference of Asian and 

Pacific Correct ional Administrators. 
Ten such conferences have now 
been held, the most recent in India 
and the one before that in Australia. 

The c o n f e r e n c e w a s a b ra inch i ld of 
the first pe rmanen t D i rec tor of the 
Inst i tute, the late Bill Cl i f ford, a n d the then 
C o m m i s s i o n e r of Pr isons in H o n g Kong , 
Tom Garner. Cl i f ford a n d Garner a i m e d to 
es tab l i sh a fo rum for co r rec t i ona l 
admin is t ra to rs in As ia a n d the Pacif ic that 
w o u l d b e equ iva len t to the Counc i l of 
Eu rope a n d other reg iona l meet ings . 

Together they p r o m o t e d this no t ion 
to re levant g o v e r n m e n t s a n d of f ic ia ls until 
they h a d suf f ic ient suppo r t a n d interest to 
o rgan i se the first c o n f e r e n c e in H o n g 
K o n g in 1980. Rep resen ta t i ves of 
14 countr ies a t tended that first con fe rence 
a n d s u b s e q u e n t annua l c o n f e r e n c e s 

Table 1 
Asian and Pacific Conferences of 
Correctional Administrators 

Year 
Host 
nation 

Participating 
nations 

1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 

Hong Kong 
Thailand 
Japan 
New Zealand 
Tonga 
Fiji 
Korea 
Malaysia 
Australia 
India 

14 
12 
14 
17 
17 
16 
18 
17 
18 
17 

have t e n d e d to a t t rac t i nc reas ing 
n u m b e r s of de lega tes . 

Over the pas t ten years a to ta l of 
25 di f ferent na t ions in the reg ion have 
a t t e n d e d one or m o r e of t hese 
con fe rences , wi th the mos t regular 
a t t ende rs be ing f rom Thai land, Ma lays ia , 
Japan , H o n g K o n g a n d Austra l ia. 

For e a c h con fe rence , representa t i ves 
of par t i c ipa t ing nat ions a lways p repa re 
wr i t ten p a p e r s o n the four or f ive a g e n d a 
i tems w h i c h have b e e n d e c i d e d earl ier. 
All of t hese p a p e r s are m a d e ava i lab le to 
d e l e g a t e s a n d they b e c o m e s igni f icant 

Prisoner in open prison near Jaipur, 
displaying his pottery. 

r e s o u r c e mater ia l that is u s e d for po l i cy 
d e v e l o p m e n t a n d senior staff t ra in ing in 
the reg ion. The ac tua l d i s cuss i ons at the 
c o n f e r e n c e are there fore only one par t of 
the e x c h a n g e of ideas. 

Ano the r feature of t hese c o n f e r e n c e s 
is the t rad i t ion that has d e v e l o p e d for the 
hos t na t ion to a r range visits to 
co r rec t i ona l inst i tut ions wi th in the local i ty 
of the con fe rence . Thus in a s s o c i a t i o n 
wi th the m o s t recent c o n f e r e n c e in N e w 
Delhi there w e r e visi ts to p r i sons in Ja ipur 
a n d Agra. 

The 1988 c o n f e r e n c e in Austra l ia 
w a s unusua l in that it o p e n e d in Sydney , 
then after t w o d a y s m o v e d to Canbe r ra 
(where a m o n g other th ings the d e l e g a t e s 
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w e r e en te r ta ined at d inner in the new 
Par l iament H o u s e b y the Minister for 
Jus t ice , Senator Tate) a n d then pro-
c e e d e d by train to Me lbourne . Formal 
c o n f e r e n c e d i s c u s s i o n s e v e n c o n t i n u e d 
dur ing the train journey! 

The 1989 c o n f e r e n c e in N e w Delhi 
c o n s i d e r e d a g e n d a i tems on: 

(1) current pena l ph i l osoph ies 
(2) a l te rna t ives to p r i sons 
(3) c h a n g i n g role of p r i son staff, a n d 
(4) cr is is m a n a g e m e n t t echn iques 

As o n other o c c a s i o n s the a g e n d a 
c o m p r i s e d a mix ture of h a r d - h e a d e d 
p rac t i ca l i ssues as wel l as t o p i c s that 
we re m o r e ph i losoph ica l , but no less 
impor tant . 

Similarly, the e leven th con fe rence , 
w h i c h is to b e he ld in M a c a u will a d d r e s s 
itself to: 

(1) s ta t is t ics a n d r e s e a r c h 
(2) p r i son educa t i on , t ra in ing a n d w o r k 
(3) d isc ip l ine a n d g r i e v a n c e p r o c e d u r e s , 

a n d 
(4) p r i sons a n d the c o m m u n i t y 

One of the Inst i tute 's respons ib i l i t ies 
for this a n d for o ther con fe rences , is to 
p repa re a D i scuss ion Gu ide w h i c h a ims 
to ass is t pa r t i c ipan ts wi th the p repa ra t i on 
of their papers . 

Ano the r respons ib i l i t y of the Inst i tute 
is to p repa re a repor t of the c o n f e r e n c e 
de l ibera t ions . Fo l lowing a t rad i t ion 
e s t a b l i s h e d b y Bill Cl i f ford, this is done 
dur ing the c o u r s e of the c o n f e r e n c e so 
that o n the final d a y the d e l e g a t e s c a n 
take wi th t hem a draf t of the repor t that 
will later a p p e a r in print. 

The c o n f e r e n c e is now r e c o g n i s e d 
as a n impor tan t f o rum for co r rec t i ona l 
admin is t ra to rs in the reg ion, yet it has no 
formal cons t i tu t ion , o f f i ce bea re rs or 
budge t . Par t ic ipants pay their o w n fares 
a n d hote l e x p e n s e s whi le the host na t ion 
p r o v i d e s the venue, internal t ravel a n d 
s o m e hospi ta l i ty . The Inst i tute's role is 
genera l ly one of c o - o r d i n a t i o n a n d 
suppor t . 

A g l a n c e at the list of na t ions that 
have pa r t i c i pa ted in these c o n f e r e n c e s 
s h o w s that they inc lude the r ichest a n d 
the poores t , the very large a n d the very 
small, as wel l as t hose that m igh t be 
d e s c r i b e d as d e v e l o p e d or d e v e l o p i n g in 
their t rad i t ions a n d asp i ra t ions in dea l ing 
wi th cr iminals . 

The result of this d ivers i ty is a 
s t imulat ing a n d cons t ruc t i ve e x c h a n g e of 
i deas that must e n c o u r a g e be t te rmen t in 
an area of pub l ic admin is t ra t ion that has 
o f ten in the pas t b e e n b o t h n e g l e c t e d a n d 
lack ing in d i rec t ion. The Inst i tute c a n take 
s o m e pr ide in the con t r i bu t i on that it has 
m a d e , a n d con t i nues to make , in this a rea 
of h u m a n e n d e a v o u r . 

* Deputy Director. Australian Institute of 
Criminology, currently seconded to the Royal 
Commission into Aboriginal Deaths in Custody 
as Consultant Criminologist and Head 
of Research. 

Table 2 
Participation in Asian and Pacific Converences of Correctional Administrators 

80 87 82 83 84 85 86 87 88 89 

Australia O 0 0 o o o 0 o 0 0 
Bangladesh o 

Brunei o 0 0 o o 

Canada O 0 o 

China o 
Cook Islands o o o 0 o 

Fiji 0 o o o o 0 
Hong Kong o o 0 o o 0 o o 0 o 

India 0 o o o o 0 o o 

Indonesia o 0 o o o 0 o 

Japan 0 0 o 0 0 0 o 0 o o 

Kiribati o 0 0 o o 

Korea o 0 o o 0 o o 

Macau o 0 0 o o 0 0 0 
Malaysia o 0 o o o o o o o o 

Nepal o 

New Zealand 0 0 0 o o o o o 

Pakistan o 

Papua New Guinea o o o o o o 

Philippines 0 o o 0 o o 

Singapore o o o o o o o o 

Solomon Islands o o o 

Sri Lanka o o o o 0 0 o o o 

Thailand o o o o o 0 0 o o o 

Tonga 0 0 o o o o 0 0 o 

Dormitory in Central Prison, Agra. 
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7AX 

A new Queensland government is in place and the prosecutions 

arising from the Fitzgerald inquiry are proceeding. Criminology 

Australia would like you to consider two separate views of the 

inquiry. These articles have been chosen because each looks at 

an aspect of the Fitzgerald Report that has not been examined 

closely elsewhere. 

The articles were prepared by speakers at a conference called 

The Fitzgerald Vision for Reform', organised by the University 

College of South Queensland. Proceedings will be published by 

the University of Queensland Press. 

FITZGERALD: 
A report without 
findings 

here is a widespread belief 
that the Royal Commission 
conducted by Tony 
Fitzgerald, QC, demonstrated 
the existence of high level 
corruption within Queensland 

before setting out detailed 
recommendations on how to deal 
with the problem. 

Fi tzgera ld cer ta in ly d i d not bau lk at 
p r o p o s i n g s w e e p i n g c h a n g e s to the 
legis lat ive a n d admin is t ra t i ve s t ruc ture of 
Queens land , inc lud ing c h a n g e s to the 
e lec to ra l boundar ies , w h i c h s ince have 
b e c o m e mi red in par ty po l i t ica l war fare. 

But he m a d e no spec i f i c f ind ings 
a b o u t the ex i s t ence of co r rup t i on in 
Q u e e n s l a n d desp i t e the a s s u m p t i o n 
that this w a s wha t p r o m p t e d his 
r e c o m m e n d e d changes . 

A l t hough a h igher p r o p o r t i o n of 
w i t nesses we re h e a r d in pub l ic than s o m e 
C o m m i s s i o n e r s prefer, the F i t zgera ld 
inquiry f o l l o w e d s t a n d a r d Roya l 

C o m m i s s i o n p r o c e s s e s up until the point 
at wh i ch it c a m e to repor t u p o n the 
e v i d e n c e be fo re it. 

The m e d i a w a s mos t l y h ighly 
suppor t i ve , e v e n adu la to ry , a n d w h e n 
o c c a s i o n a l l y f rac t ious w a s r e m i n d e d of 
the c o n t e m p t p rov is ions ava i lab le to a 
Commiss ione r . 

The t e c h n i q u e of o f fer ing indemni t ies 
to senior po l i ce p r o d u c e d c o n f e s s i o n s of 
co r rup t i on dur ing the hear ings that might 
o the rw ise have t aken m o n t h s of 
exhaus t ing , a n d poss ib l y inconc lus ive , 
invest igat ion. 

Other in format ion w h i c h w a s 
v o l u n t e e r e d p r o m p t e d F i t zgera ld to take 
s o m e intr iguing e v i d e n c e f rom the former 
Premier, Sir J o h Bje lke-Petersen, a n d his 
Cab ine t co l l eagues , Russ H inze a n d 
D o n Lane. 

*Brian Toohey is editor of The Eye magazine 
and co-author of The Book of Leaks and of 
Oyster: The Story of the Australian Secret 
Intelligence Service. 

Howeve r , F i t zgera ld d id not g o to 
bu i ld u p o n this e v i d e n c e to p r o d u c e an 
overa l l p i c tu re of co r rup t ion , let a lone 
g ive us f ind ings a b o u t par t icu lar 
e x a m p l e s of co r rup t i on in the po l i ce f o r ce 
or the pol i t ica l a n d bus iness spheres . 

The final Repor t is remarkab le for the 
w a y in w h i c h F i t zgera ld s imply i gno red 
the requ i remen ts of his initial t e rms of 
re fe rence to repor t u p o n the behav iou r of 
par t icu lar ind iv idua ls s u c h as Gera ld 
An ton io , a n d V i n c e n z o Bellini, Vi t tor ia 
Conte , a n d Hec to r Hape ta . 

Af ter the te rms of re fe rence we re 
w idened , he h e a r d ser ious a l lega t ions 
aga ins t po l i t i c ians a n d senior po l i ce but, 
again, re fused to m a k e f ind ings on these 
mat te rs in his report . 

F i t zgera ld d i d not lack r e s o u r c e s or 
a d e q u a t e pe rsona l r e c o m p e n s e for his 
task. The C o m m i s s i o n c o s t $ 2 4 mi l l ion of 
w h i c h $2.3 mil l ion w e r e fees pa id to 
F i t zgera ld himself for a little over two 
years work . 

The fai lure to m a k e f ind ings o n the 
e v i d e n c e be fo re him is all the m o r e 
supr is ing in v iew of F i tzgera ld 's r e p e a t e d 
p r o m i s e s dur ing the c o u r s e of the inquiry 
that he w o u l d 'c lear the innocen t ' at the 
e n d of his Commiss ion . These under -
tak ings w e r e g iven in wha t F i t zgera ld 
l iked to cal l 'homi l ies ' de l i ve red as par t of 
the hear ing p r o c e s s a n d r e g a r d e d as 
suf f ic ient ly impor tan t to pub l i sh in the 
a p p e n d i c e s to the Report . 

On 19 O c t o b e r 1987, he said, 
'I a c c e p t that there will be an ob l i ga t i on 
on m e w h e n I u l t imately p resen t a repor t 
to the g o v e r n m e n t to ensure to the bes t 
of m y abi l i ty that any unsubs tan t i a ted 
a l legat ions are put to rest'. On 26 Oc tober , 
he a d d e d , 'The e f f i cacy of that s tep to 
red ress any poss ib le d a m a g e to an 
i nnocen t pe rson ' s repu ta t ion must awai t 
pub l i ca t i on of that repor t , but, o n c e that 
occurs , I cons ider that bo th the commun i t y 
a n d innocen t p e o p l e w h o are n a m e d in 
e v i d e n c e will be bet ter s e r v e d by 
f r e e d o m to pub l i sh the e v i d e n c e as it is 
g i ven than by res t r ic t ions w h i c h will 
o c c a s i o n c o n t i n u e d cyn i c i sm or l inger ing 
susp i c i ons that there has b e e n a 
c o v e r - u p . . . ' 

F i t zgera ld a lso p r o m i s e d that he 
w o u l d dea l wi th t hose who , u p o n 
cons ide ra t i on of the ev idence , we re 
r e g a r d e d as guilty. On 31 Augus t 1987 he 
said, 'Once a p r o c e s s such as this is 
s tar ted, it mus t b e ca r r i ed to a 
sa t i s fac to ry conc lus ion . If s ign i f icant 
culpr i ts e s c a p e the net, they are to s o m e 
ex ten t 'san i t ised ' a n d in an e v e n s t ronger 
pos i t i on to pu rsue their act iv i t ies a n d 
e s c a p e d e t e c t i o n in the future. 
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i The Depu ty Commiss ione r , Patr ic ia 
Wolfe, m a homi ly of her o w n o n 20 June 
1988, g a v e a g raph i c d e p i c t i o n of the sort 
of behav iou r b e i n g dea l t with: 'The dem i -
m o n d e wi th w h i c h the Enquiry is 
c o n c e r n e d is not a jol ly p l a c e p e o p l e d b y 
h a p p y g o lucky fun lovers samp l i ng the 
p leasures p r o v i d e d for t hem b y g e n e r o u s 
bene fac to rs . It is a w o r l d of g reed , 
v io lence, co r rup t i on a n d exp lo i ta t ion , 
whe re the w e a k a n d the immatu re are 
p r e y e d o n e v e n to the ex ten t of the 
i ndesc r i bab le evi l of the p e d d l i n g of 
add i c t i ve d rugs by w h i c h youth fu l l ives 
are des t royed . ' 

S t rong l anguage , i ndeed ! But an 
e x p e c t a t i o n ra i sed that the C o m m i s s i o n 
might m a k e f ind ings o n the e v i d e n c e 
rega rd ing g reed , v io lence , co r rup t i on or 
d rug dea l i ng in its final Repor t w a s not 
fulfil led. In fact , no th ing w a s sa id a b o u t 
d rug p e d d l i n g in re la t ion to pros t i tu t ion 
a n d i l legal g a m b l i n g a l t hough this w a s 
spec i f i ca l l y requ i red by the te rms of 
re ference. 

Fur thermore, w h e n it c a m e to the 
ac tua l Repor t , F i t zgera ld m a d e no 
a t temp t to sort ou t w h o w a s innocen t a n d 
w h o w a s gui l ty in r e g a r d to any th ing e lse 
c o v e r e d by the te rms of re fe rence or by 
the e v i d e n c e ac tua l l y p l a c e d b e f o r e 
the Commiss ion . 

In the w o r d s of his o w n homi ly, it 
a p p e a r s that m a n y cu lpr i ts wil l b e 
'sani t ised' by the om iss ions of F i tzgera ld 's 
Repor t , or, as he pu ts it w i th adm i rab le 
f rankness in the Repor t itself, ' the gui l ty 
will b e de l i gh ted no c o n c l u s i o n s have 
b e e n reached ' . 

Ins tead of ca r ry ing out the p r o m i s e s 
m a d e in the homil ies, F i tzgera ld c o n t e n t e d 
himsel f w i th the asser t i on that e v e r y o n e 
w a s ent i t led to b e c o n s i d e r e d i nnocen t 
un less a cour t f ound o therw ise . 

Roya l Commiss i ons , of cou rse , h a v e 
b e e n in the bus iness of m a k i n g f ind ings 
on the e v i d e n c e be fo re t hem ever s ince 
they w e r e es tab l i shed . F i t zgera ld 's te rms 
of re fe rence set h im square ly wi th in the 
c a t e g o r y of C o m m i s s i o n d e s c r i b e d by 
the Aust ra l ian Law Reform C o m m i s s i o n in 
its Issue Paper No. 4, a s , ' . . . first a n d 
fo remos t , fac t f ind ing b o d i e s ca l l ed o n to 
inves t iga te a n d m a k e r e c o m m e n d a t i o n s 
as to a l l eged a b u s e s in pub l i c affairs, 
a l l eged ser ious c r imes or de re l i c t i ons of 
du ty a f fec t ing the pub l ic at large'. 
Moreove r , the Ac t under w h i c h F i t zgera ld 
w a s ope ra t i ng m a k e s plain that a 
C o m m i s s i o n ' s inquir ies are to take 
p r e c e d e n c e over t h o s e of any cour t . His 
refusal to m a k e f ind ings m e a n s that m u c h 

Tony Fitzgerald, QC 
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of the conf l i c t ing e v i d e n c e t aken dur ing 
the hear ings wil l remain un reso l ved wi th 
any harm to innocent peop le ' s reputa t ions 
con t i nu ing unaba ted . 

The just i f icat ion, in summary , w a s 
that it w a s no use dwe l l ing o n the pas t 
a n d that the m o r e impor tan t task w a s to 
e r e c t s t ruc tures for the future to c o m b a t 
co r rup t i on in Queens land . The p r o b l e m is 
that he on ly a s s e r t e d this co r rup t i on to 
exist a n d m a d e no a t t emp t to d e m o n -
st ra te it b e y o n d the c o n f e s s i o n s he h a d 
o b t a i n e d in the c o u r s e of the hear ings. In 
add i t ion , he s t rong ly w a r n e d aga ins t any 
a t t e m p t s to infer the e x i s t e n c e of 
co r rup t i on f rom wha t w a s sa id in 
the hear ings. 

A further a rgumen t is that a d v e r s e 
f ind ings c o u l d p re jud i ce a future trial. The 
po ten t ia l for p re jud i ce may exist but there 
are numerous e x a m p l e s f rom the pas t 
w h e r e cou r t s have not t aken s u c h a v iew 
of the f ind ings of a Roya l Commiss ion . 

The Slat tery Commiss ion , for 
examp le , d rew a d v e r s e c o n c l u s i o n s 
aga ins t fo rmer NSW Cor rec t i ve Serv ices 
Minister, Rex J a c k s o n , but this w a s not 
c o n s i d e r e d by the cou r t s to have 
p r e j u d i c e d his s u b s e q u e n t trial. 

The po in t ra i sed by F i t zgera ld is a 
ser ious one, e v e n if he d id not cons ide r it 
to a p p l y to the un favourab le pub l ic i ty 
sur round ing e v i d e n c e g iven a b o u t severa l 
w i t nesses in the c o u r s e of his inquiry. He 
cou ld , of course , a rgue that f ind ings by 
him ca r r ied m o r e we igh t in a juror 's m ind 
than pub l ic i ty ar is ing in the c o u r s e of the 
hear ings. 

Howeve r , this is a p r o b l e m that 
con f ron t s all Roya l C o m m i s s i o n s in 
Aust ra l ia a n d no sa t i s fac to ry manner of 
dea l i ng wi th it has yet e m e r g e d . Many 
w o u l d a rgue that the s i tuat ion is no 
d i f ferent f rom commi t t a l p r o c e e d i n g s in 
w h i c h jurors might be in f luenced by a 
mag is t ra te ' s d e c i s i o n that suf f ic ient 
e v i d e n c e ex is ts for s o m e o n e to s t a n d 
trial. Others w o u l d a rgue that jurors are 
m o r e c a p a b l e than is o f ten a s s u m e d of 
c o n c e n t r a t i n g their m inds o n the 
e v i d e n c e be fo re t hem rather than 
some th i ng they might have read t w o or 
th ree years before . 

F rom this wr i ter 's pe rspec t i ve , the 
s u c c e s s of a Roya l C o m m i s s i o n n e e d not 
be j u d g e d o n the ex ten t of puni t ive cour t 
a c t i o n that ensues in its w a k e . There may 
wel l be c a s e s whe re there is little pub l i c 
benef i t in a t t emp t i ng to s e n d s o m e o ld 
m e n to gaol . 

De ta i led f ind ings a b o u t h o w 
co r rup t i on w o r k e d migh t b r ing a b o u t 
m o r e pub l ic a w a r e n e s s of the n e e d for 
re form than the o f ten nar row a n d 
p r o t r a c t e d bus iness of trial. In any event , 
it is for the cour ts , not p r o s e c u t o r s or 
invest iga tors , to d e c i d e whe the r a fair trial 
is poss ib le or not. But if c r iminal c h a r g e s 
d o not p r o c e e d b e c a u s e a Roya l 
C o m m i s s i o n e r has g i ven a de ta i l ed 
expos i t i on of h o w co r rup t i on has 

o c c u r r e d , there is not necessar i l y any 
overa l l c o m m u n i t y loss. 

As Dr C lem L loyd of the Aust ra l ian 
Nat iona l Univers i ty has c o m m e n t e d in an 
ar t ic le in the N o v e m b e r 1989 ed i t ion of 
the journa l Politics: 'For a var ie ty of 
techn ica l reasons some, p robab l y several , 
will be acqu i t t ed , e v e n s o m e of the mos t 
cu lpab le . This of c o u r s e is a p rope r 
jud ic ia l p rocess , but, in the a b s e n c e of 
f indings, it w o u l d e r o d e substant ia l ly the 
f ounda t i ons of F i t zgera ld 's Repor t a n d his 
ques t for reform.' 

No t on ly d id F i t zgera ld refuse to 
m a k e f ind ings a b o u t indiv iduals, he 
d e c l i n e d to m a k e f ind ings a b o u t the 
genera l pa t te rn of co r rup t i on in 
Queens land , conf in ing himself to a 
s u p p o s e d neutral s u m m a r y of pa r ts of the 
e v i d e n c e . G iven the subs tan t ia l r e s o u r c e s 
ava i lab le , it shou ld have b e e n feas ib le to 
br ing d o w n a four vo l ume repor t : the first 
mee t i ng his initial te rms of re fe rence on 
b ro the ls a n d the like; the s e c o n d out l in ing 
co r rup t i on in the h ighest ranks of the 
po l i ce f o r ce ( there w a s no n e e d to c h a s e 
d o w n eve ry c o n s t a b l e w h o h a d r e c e i v e d 
a ' f reebie ' f rom a f ree lance prost i tute) ; the 
third a s s e s s i n g the p rob i ty of the re la t ions 
b e t w e e n po l i t ic ians a n d the var ious 
b u s i n e s s m e n wi th w h o m they h a d 
f inanc ia l re lat ions; a n d the four th se t t ing 
out his r e c o m m e n d a t i o n s for the future. 

As Dr L l o y d pu ts it: 

Without analysis and assessment, the 
structure falls to the ground and the 
summary is virtually useless for inculcating 
into the public mind the basis for the 
transfiguring of the political and 
administrative culture of Queensland. The 
summary doesn't do the job that 
Fitzgerald demands of it... Fitzgerald 
makes much of his Commission's mission 
to inform the public and establish in the 
community the basis for urgent reform. It 
is fair to judge the Report on the basis of 
the educative and propagandist roles 
claimed for it, and on both counts it 
largely fails ... There seems no valid 
reason why Fitzgerald should not have 
properly analysed the historical, causative 
elements and made appropriate findings 
upon them. Indeed, his laudable 
aspirations for quick and substantive 
reform would seem dependent on such a 
procedure. Fitzgerald conceived his 
report as a 'catalyst and platform for 
continuing reform' designed to restore 
public confidence and improve political 
processes — 'the focus is on the future, 
not the past'. The problem is that without 
sufficient understanding of the past, it is 
difficult to design a blueprint for the future 
and to make it stick. By playing down past 
abuses, and refusing to make findings 
upon them, Fitzgerald erodes his case 
for reform. 

Fi tzgera ld 's d e c i s i o n not to m a k e 
any f ind ings a b o u t ind iv iduals, cr i t ica l or 
o therw ise , still l eaves the ques t i on of 
wha t h a p p e n s to t hose w h o s e behav iou r 

might not war ran t cr iminal p r o c e e d i n g s 
but never the less a m o u n t s to pub l i c 
impropr ie ty . 

L l oyd d r a w s a t ten t ion to the 1930 
Roya l C o m m i s s i o n into the behav iou r of 
t w o fo rmer Q u e e n s l a n d Premiers, Ted 
T h e o d o r e a n d Bill M c C o r m a c k , in the 
p u r c h a s e of the M u n g a n a mines. 

H is tor ians w h o have s ince e x a m i n e d 
the issue c o n s i d e r e d the Roya l 
C o m m i s s i o n f ind ings of impropr ie ty 
sound ly b a s e d a l t hough cour t ac t i on d id 
not s u c c e e d at the t ime. For examp le , 
K.H. K e n n e d y wr i tes in The Mungana 
Affairs (Univers i ty of Q ld Press 1978): 
T h a t the C r o w n fa i led to ob ta in a verd ic t 
in a civi l suit, a n d w o u l d a lmos t cer ta in ly 
have fa i led in a cr imina l p rosecu t i on , in no 
w a y a l ters the fac t that the d e f e n d a n t s 
h a d a c t e d in co l l us ion to prof i t d is-
hones t l y at the C rown ' s expense , in 
f lagrant d i s r e g a r d of their pub l ic duty ' . 
The Labor lawyer a n d histor ian, M ichae l 
Sex ton , c a m e to similar c o n c l u s i o n s in a 
pape r de l i ve red to a Canber ra c o n f e r e n c e 
in 1984. 

Even if it we re c o n s i d e r e d des i rab le 
to rema in si lent a b o u t t hose w h o might be 
sub jec t to c r imina l c h a r g e s s o m e w h e r e 
d o w n the t rack, this is no r e a s o n to refrain 
f rom c o m m e n t o n t hose w h o fall ou ts ide 
the s c o p e of the cr iminal law but are in 
b r e a c h of no rma l e th ica l s t anda rds of 
pub l i c c o n d u c t . 

Limits in the law re lat ing to sec re t 
c o m m i s s i o n s , for examp le , m igh t p revent 
c h a r g e s of b r ibery be ing la id w i thou t 
r e m o v i n g the poss ib i l i ty for a s igni f icant 
f ind ing of conf l ic t of in terest w h o s e 
ex i s t ence c o u l d wel l fall wi th in the b o u n d s 
of a p p r o p r i a t e c o m m e n t f rom a Roya l 
Commis ione r . 

The issue w a s g i ven sha rp relief in 
the e v i d e n c e t aken by F i t zgera ld a b o u t 
var ious f inanc ia l t r ansac t i ons b e t w e e n 
b u s i n e s s m e n a n d po l i t i c ians in 
Queens land . Deta i ls w e r e g i ven of la rge 
loans (of ten repayab le at an indeterminate 
t ime in the future) m a d e to Russel l H inze 
by p rope r t y d e v e l o p e r s a n d o thers w h o 
we re s e e k i n g d e c i s i o n s wi th in his 
minister ia l d iscre t ion . 

The Repor t no tes that in the four 
yea rs to 30 June 1987, over $ 8 0 0 0 0 0 
we re d e s c r i b e d as ' loans fo rg iven ' or 
' loans wr i t t en -o f f in the H inze G r o u p 
f inancia l a c c o u n t s . H inze w a s a m a n of 
c o n s i d e r a b l e assets , yet none of the 
b u s i n e s s m e n w a s ca l l ed to exp la in w h y 
he shou ld have r e c e i v e d s u c h 
g e n e r o u s t reatment . 

Unfor tunate ly , F i tzgera ld 's c o m m e n t s 
in his f inal repor t d id not rise a b o v e the 
trite. He says, T h o s e (bus inessmen) wi th 
w h o m dea l i ngs took p l a c e may have 
nei ther sough t nor r e c e i v e d preferent ia l 
t rea tment a n d no c o n c l u s i o n s of 
impropr ie ty have b e e n drawn' . The 
b u s i n e s s m e n 'may ' (or 'may ' not) have 
d o n e lots of th ings in their dea l ings wi th 
Cab ine t Min is ters in Queens land . S o m e 
'may ' even have b e e n that o ld f a s h i o n e d 

16 Criminology Australia, January/February 1990 



% 

t ype w h o e x p e c t e d a return on 
funds out la id . 

Expens ive Roya l C o m m i s s i o n s are 
es tab l i shed , however , b e c a u s e ques t i ons 
have b e e n ra ised a b o u t wha t 'may ' have 
occu r red . At the e n d of the p r o c e s s of 
inquiry the pub l ic c a n r e a s o n a b l y e x p e c t 
a n s w e r s that exp la in wha t ac tua l ly has 
h a p p e n e d . Yet F i t zgera ld d id not e v e n 
seek in s o m e of t hese t ransac t i ons to g o 
b e y o n d the c o r p o r a t e ent i ty u s e d to f ind 
w h o we re the pr inc ipa ls . 

S o m e t i m e s w e ge t a n a m e but little 
more. Why didn ' t the Cowr ie Corpora t ion , 
for examp le , w h i c h w ro te off a loan of 
$ 8 0 0 0 0 to H inze 's Waver ley Park S tud 
Pty Ltd, m a k e a g rea te r ef for t to ge t its 
m o n e y b a c k ? All F i t zgera ld tel ls us is that 
the loan h a d b e e n m a d e by a Victor ian, 
Roger J o h n Burt, a n d that H inze has sa id 
he d i d not k n o w Burt, or whe ther Cowr ie 
C o r p w a s ac t i ng as a g e n t or pr inc ipal , 
a n d if an agent , for w h o m . 

In fact , the Cowr ie C o r p is 
a s s o c i a t e d wi th a b u s i n e s s m a n res ident 
in M e l b o u r n e w h o h a d d e v e l o p m e n t 

Geraldo Belllno. lelt, leaves the 
Fitzgerald Inquiry. 

in terests o n the G o l d Coast . Even if 
F i t zgera ld won ' t d raw any c o n c l u s i o n s 
a b o u t the p ropr ie ty of the t ransac t ion , 
w h y can ' t w e be to ld w h o w a s invo lved? 

Those b u s i n e s s m e n w h o are in fac t 
n a m e d as i nvo lved in the var ious 
t r ansac t i ons cer ta in ly do not have 
repu ta t ions for be ing naive. One of them, 
G e o r g e Herscu , h a d prev ious ly p l e a d e d 
gui l ty to b r ib ing the Bui lders Labou re rs 
Federa t ion 's N o r m Gal lagher , whi le 
another , Eddie Kornhauser , in his you th 
w a s a bus iness a s s o c i a t e of the K ings 
Cross ident i ty, A b e Saffron. 

One of Ko rnhause r ' s c o m p a n i e s , 
HSP N o m i n e e s Pty Ltd, has b e e n 
immor ta l i sed in the State of Q u e e n s l a n d 
in leg is la t ion inst ruct ive ly ent i t led the 
HSP Nominees Act w h i c h fac i l i ta ted 
d e v e l o p m e n t of his Paradise Cent re on 
the G o l d Coas t . Two d a y s be fo re Cab ine t 
a g r e e d to this legis lat ion, F i t zgera ld 

r e c o r d s that HSP N o m i n e e s p a i d $ 5 0 0 0 0 
to a H inze fami ly c o m p a n y : T h e sum w a s 
r e c o r d e d in the b o o k s of that c o m p a n y 
as a loan. No interest w a s p a i d a n d no 
r e p a y m e n t s w e r e m a d e until February 
1988, af ter H inze h a d b e e n om i t t ed f rom 
Cab ine t by the Premier, M i chae l Ahern, 
w h e n he t ook o f f ice in the c o u r s e of 
this inquiry. ' 

He m a d e no further c o m m e n t o n this 
or o n ano ther $ 2 0 0 0 0 0 loan w h i c h has 
b e e n repa id , but w a s m a d e at the t ime of 
earl ier enab l i ng leg is la t ion a f fec t ing the 
Parad ise Centre. On the bas i s of 
F i tzgera ld 's Repor t , H inze 's cal l for his 
re ins ta tement to Cab ine t is ent i re ly 
unde rs tandab le . 

F i tzgera ld 's hand l ing of a $3 mi l l ion 
loan f rom Eu ropean As ian Bank to a 
B je lke -Pete rson fami ly c o m p a n y is e v e n 
m o r e diff icult to justi fy. Sir Joh ' s fr iend, 
Sir E d w a r d Lyons, a n d J o h himself h a d 
b e e n invo lved in the nego t i a t i ons for 
the loan. 

A repor t f rom a E u r o p e a n As ian Bank 
of f ic ia l p r o d u c e d in e v i d e n c e sa id that it 
h a d b e e n to ld that g ran t ing the loan 
w o u l d he lp it ge t g o v e r n m e n t bus iness 
a n d that refusal w o u l d have a nega t i ve 
impac t on its future in Queens land . 
A l t hough the loan wen t ahead , F i t zge ra ld 
c o n t e n t e d himsel f w i th r e c o r d i n g that 
Sir J o h d e n i e d that he h a d ' p r o v i d e d any 
bas i s for t hose c o m m e n t s ' . 

What h a p p e n e d ? Did the b a n k m a k e 
it all up? Al ternat ive ly , w h o w a s it w h o 
p r o v i d e d the bas i s for the c o m m e n t s a n d 
we re they au tho r i sed to d o so? F i t zge ra ld 
d o e s no th ing to en l igh ten us, s imply 
g iv ing Joh ' s den ia l a n d leav ing the Bank 's 
credib i l i ty hang ing in the air. Even if 
F i tzgera ld d i d not w ish to d r a w 
conc lus ions , ca l l ing s o m e o n e f rom the 
bank to g i ve their ve rs ion of this c ruc ia l 
m e m o w o u l d s e e m to have b e e n a task 
wel l wi th in the t ime ava i lab le to h im as 
wel l as a s imp le requ i rement of fa i rness. 

F i t zgera ld r e p e a t e d the fo rmula u s e d 
in r e g a r d to d i rec t t r ansac t i ons b e t w e e n 
po l i t i c ians a n d b u s i n e s s m e n w h e n it 
c a m e to po l i t ica l dona t ions : 'Persons or 
o rgan isa t i ons w h o m a d e d o n a t i o n s to the 
Nat iona l Party of Aust ra l ia (Qld) m a y have 
nei ther sough t nor r e c e i v e d preferent ia l 
t rea tment a n d no c o n c l u s i o n s of 
impropr ie ty have b e e n drawn' . 

F i t zgera ld 's faith in the pur i ty of the 
h u m a n spirit in dea l i ngs wi th g o v e r n m e n t s 
m a y be touch ing , but it d o e s not a p p e a r 
to b e one sha red by Adr ian R o d e n Q C in 
c o m m e n t s he has m a d e in the c o u r s e of 
the inquiry he is cur rent ly c o n d u c t i n g on 
behal f of the I n d e p e n d e n t C o m m i s s i o n 
Aga ins t Cor rup t i on into var ious land 
dea l i ng o n the nor thern NSW coas t . 

Whi le F i t zgera ld re fused to m a k e 
f ind ings on the e v i d e n c e be fo re him — 
some th i ng for w h i c h he w a s t ra ined as a 
lawyer — he w a s h a p p y to m a k e up m u c h 
of his repor t w i th e s s a y s on po l i ce cu l tu re 
a n d poss i b l e m a n a g e m e n t s t ruc tu res for 
the fo rce that c o u l d have b e e n wr i t ten for 
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s o m e o n e wi th m o r e exper t i se in these 
a reas s u c h as a soc io log is t , pub l i c 
admin is t ra tor , or c r imino log is t . 

Similarly, a l t hough he t ook no 
e v i d e n c e on the top ic he w a s not 
d e t e r r e d f rom m a k i n g r e c o m m e n d a t i o n s 
for an e lec to ra l red is t r ibu t ion w h i c h has 
b e c o m e the main f o c u s of the reac t i on to 
his Report . Get t ing rid of the g e r r y m a n d e r 
has meri t but it hard ly ranks at the c o r e Of 
dea l ing wi th cor rup t ion . NSW has 
m a n a g e d to have a f lour ish ing co r rup t i on 
indust ry for d e c a d e s w i thou t r i gged 
boundar ies . 

Unfor tunate ly , one of the m o s t 
super f ic ia l sec t i ons is o n o r g a n i s e d c r ime 
w h i c h repea ts all the s t e reo t ypes w i thou t 
the s l ightest a t t emp t to a n c h o r it in the 
e v i d e n c e be fo re the Commiss ion . 
A c c o r d i n g to F i tzgera ld , ' o r gan i sed c r ime 
is l ike a Hydra , a n d the remova l of s o m e 
of its h e a d s will not kill it'. Its a rch i tec ts , 
w e are told, h ide b e h i n d a 'veneer of 
respec tab i l i t y ' , whi le the prof i ts of 
o r g a n i s e d c r ime are u s e d to 'buy sk i l led 

Justice is not a cloistered 
virtue: she must be allowed to 
suffer the scrutiny and 
respectful, even though 
outspoken, comments of 
ordinary men. 

Lord Atkin, 1936 

central di lemma facing those 
investigating corruption is 
determining what procedures 
— political, investigative and 
judicial — can be used to 
detect, expose, and excise 

corruption from public life. A 
fundamental problem is that networks 
of organised crime and corruption 

serv ices f rom exper t lawyers, accoun tan ts , 
f inanc ia l a n d o ther adv isers . That m o n e y 
a lso b u y s s o p h i s t i c a t e d t e c h n o l o g y 
(which) inc ludes e lec t ron ic c o m m u n i -
ca t ions , i n te rcep t ion a n d mon i to r ing 
equ ipment , secu re in format ion p r o c e s s i n g 
a n d s t o r a g e sys tems, g o o d t ranspor t a n d 
bes t weapon ry . ' 

The no t ion that sub jec t s of 
F i tzgera ld 's inquiry s u c h as Hec to r 
H a p e t a c o u l d use any th ing m o r e 
s o p h i s t i c a t e d than a te lephone , let a lone 
a ' secure in fo rmat ion p r o c e s s i n g a n d 
s to rage sys tem ' is s imply fanciful . If 
F i t zgera ld f ound a n y o n e further up the 
line w h o remote ly f i t ted these b rea th less 
ca r i ca tu res of o r g a n i s e d c r ime f igures, he 
s ingular ly fai ls to share his d i s c o v e r y 
wi th us. 

That, unhappi ly , is the result of his 
dec is ion to depar t f rom the normal require-
men ts of a Roya l C o m m i s s i o n to m a k e 
f ind ings on the e v i d e n c e a n d to c o n c e n -
trate i ns tead o n mus ing a b o u t a new 
admin is t ra t ion s t ruc ture for Queens land . 

are built up in and sustained by 
existing political, police and judicial 
routines. In his inquiry Tony 
Fitzgerald, QC, pointed to the 
existence of a police culture. Its 
assumptions and unwritten codes of 
behaviour shielded the corrupt who 
used their extensive working know-
ledge of routine investigative, 
administrative, political and judicial 
procedures to further their 
collective aims. 

It c a n De a r g u e d that F i t zgera ld a lso 
impl ic i t ly a d d r e s s e d the role of a jud ic ia l 
cu l ture in the inves t iga t ion of cor rupt ion . 
He r e c o g n i s e d the n e e d for c o m m i s s i o n s 
of inquiry to be quas i - jud ic ia l ; to be 
ef fect ive they d e m a n d e d s tepp ing ou ts ide 

the norma l b o u n d s of jud ic ia l p r o c e d u r e . 
The f undamen ta l task of a c o m m i s s i o n of 
inquiry as F i t zgera ld u n d e r s t o o d it w a s 
not to de te rm ine the guil t or i n n o c e n c e of 
indiv iduals; rather, it shou ld be an 
inquis i tor ia l a t t emp t to de te rm ine the truth. 
It must b e a w i d e - r a n g i n g inquiry, rather 
than the inves t iga t ion of par t icu lar 
a l lega t ions c o n d u c t e d on an 
adversar ia l bas is . 

Whi le F i tzgera ld 's inquiry d id not 
expl ic i t ly a d d r e s s the role of jud ic ia l 
culture, never the less a set of assump t i ons 
a n d c o d e s of behav iou r g o v e r n i n g the 
jud ic iary w a s impl ic i t in the fo rmu la t ion of 
the innovat ive p r o c e d u r e s b y w h i c h the 
inquiry w a s run. Speci f ica l ly , these 
innova t ions a d d r e s s e d the fai lure of the 
formal is t ic jud ic ia l p r oc edu r es , a d o p t e d 
by Jus t i ce Harry Talbot B iggs in the 
1 9 6 3 - 6 4 Nat iona l Ho te l Inquiry, to 
r e m o v e key co r rup t p layers f rom the f ie ld 
of p lay in Queens land , a n d b e y o n d . 

In h inds igh t the fai lure of the Na t iona l 
Hote l Inquiry c a n be seen as monumenta l . 
Rather than e x p o s i n g cor rup t ion , it h a d 
the p r o b a b l e o p p o s i t e e f fec t of 
e m b o l d e n i n g key co r rup t p layers. In his 
Repor t , F i t zgera ld o b s e r v e d that the list 
of po l i ce o f f icers r e p r e s e n t e d at the 
Nat iona l Roya l C o m m i s s i o n i nc l uded 
m a n y w h o w e r e aga in the sub jec t of 
a l lega t ions in 1987 a n d 1988; for e x a m p l e 
J o h n Wil l iam Boul ton, G r a e m e Rober t 
J o s e p h Parker a n d J a c k Reg ina ld 
Herber t 'who have now a d m i t t e d 
cor rup t ion , a l t hough Parker a n d Bou l ton 
deny , unconv inc ing ly , that they w e r e 
co r rup t at the t ime of the Nat iona l Ho te l 
Inquiry'. A lso i nc l uded we re T.E. Lew is 
a n d D o n Lane. 

Yet .even w i thou t the o m n i s c i e n c e ot 
h indsight , the Nat iona l Ho te l Inquiry w a s 
d o o m e d to ine f fec t i veness by its na r row 
te rms of re ference, lack of e f fec t i ve 
inves t iga t ive p o w e r s a n d p r oc ed u res , 
a n d the a b s e n c e of w i tness p ro tec t i on or 
indemni t ies. 

The inquiry h a d b e e n set up to 
inves t iga te spec i f i c a l lega t ions of po l i ce 
m i s c o n d u c t at the Nat iona l Hotel , initially 
ra ised in State Par l iament by Labor M L A 
for South Br isbane, Col in Bennet t . At the 
e n d of a s p e e c h in O c t o b e r 1963 o n 
cond i t i ons in the Pol ice Force, Bennet t 
m a d e a p a s s i n g c la im that senior po l i ce 
of f ic ia ls we re dr ink ing after hours a n d 
c o n d o n i n g pros t i tu t ion at Br i sbane 's 
Nat iona l Hotel . On 11 N o v e m b e r , it w a s 
a n n o u n c e d that a Roya l C o m m i s s i o n of 
Inquiry under Jus t i ce Harry G ibbs w a s to 
look into the a l legat ions. After c o n d u c t i n g 
the inquiry for seven w e e k s , c o m m e n c i n g 
on 2 D e c e m b e r 1963 — that is, w i th 
virtual ly no l ead -up t ime at all — the 
C o m m i s s i o n c o n c l u d e d that whi le laws 
re lat ing to the sale of l iquor h a d b e e n 
b r e a c h e d w i thou t po l i ce d e t e c t i o n or 
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in tervent ion there w a s 'no a c c e p t a b l e 
e v i d e n c e ' 

that any member ot the Police Force was 
guilty of misconduct, or neglect or 
violation of duty in relation to the policing 
of the hotel, the conduct of the business 
or the operations or the use of the hotel, 
or the enforcement of the law in respect 
to any breaches alleged or reported to 
have been committed in relations thereto. 

Fi tzgera ld sa id those f ind ings we re 
unde rs tandab le . G iven the nar row te rms 
of re fe rence of the Roya l C o m m i s s i o n 
a n d the soc ia l a n d po l i t i ca l env i ronment 
of the t ime, no th ing c o u l d have a le r ted the 
inquiry to ' the poss ib i l i t y that it c o n f r o n t e d 
an o r c h e s t r a t e d ' cove r up ' b a s e d on, a n d 
s u p p o r t e d by, ins t i tu t iona l ised po l i ce 
a t t i tudes a n d p rac t i ces ' . 

Evan Wh i t ton is less gene rous : 

It is proper for a judge to operate, as it 
were, in v a c u o in a court action but a 
person holding an inquisition might be 

expected to bring a keen perception of 
men and events. Indeed, if intelligence as 
to (Police Commissioner) Bishchof's true 
character had penetrated even the 
Toowoomba monastery in which (Whitton) 
was then cloistered, it may seem that 
Gibbs, in making the positive finding that 
neither Bischof nor any officer had been 
guilty of misconduct, must have led a 
spectacularly secluded and innocent life 
at the bar and on the bench. 

(Justinian, O c t o b e r 1989, p. 14) 

It is n o w c lear that the w a y in w h i c h 
the Nat iona l Ho te l Inquiry w a s set up a n d 
p r o c e e d e d mean t that the truth c o u l d 
never b e known. G ibbs w a s p r o v i d e d wi th 
c o u n s e l ass is t ing, but w a s not g i ven any 
real invest igat ive resources. It is interest ing 
to no te that D o n Lane w a s one of t hose 
m e m b e r s of the Q u e e n s l a n d po l i ce f o r ce 
w h o ass i s t ed G i b b s by 'mak ing inquir ies 
for the C o m m i s s i o n a n d (serv ing) sub-
p o e n a s o n its beha l f . This w a s desp i t e 

the fac t that D.F. Lane w a s a lso o n e of 
t hose Q u e e n s l a n d po l i ce o f f i cers l is ted as 
b e i n g ' r e p r e s e n t e d at the Nat iona l Ho te l 
Roya l Commiss ion ' . 

The p r o c e d u r e s of the c o u r t r o o m 
c a n p lay into the h a n d s of t hose w h o 
wan t to p reven t the ful lest a n d w ides t 
inquiry into the truth. C o m m e n t i n g o n the 
Nat ional Hote l Inquiry, F i tzgera ld o b s e r v e d 
a typ ica l m o d u s o p e r a n d i a m o n g co r rup t 
Q u e e n s l a n d po l i ce for dea l i ng wi th 
invest iga t ions. 

In a pa t te rn that has b e e n r e p e a t e d 
many t imes s ince, po l i ce c l o s e d ranks 
beh ind those be ing invest igated. Ev idence 
w a s c o l l e c t e d to d e m o n s t r a t e that the 
Nat iona l Ho te l h a d b e e n the sub jec t of 
c o n s c i e n t i o u s po l i ce a t tent ion, a n d to 
d isc red i t t hose w h o m a d e a l lega t ions 
aga ins t po l i ce a n d their in terests. 

A key Inquiry w i tness , p ros t i tu te 
Shir ley Br i fman revea led in 1971 that 
po l i ce h a d p e r s u a d e d her to per ju re 
herself at the G i b b s Inquiry. J a c k Herber t 
a lso a d m i t t e d to F i t zgera ld that he h a d 
g iven 'entirely f ict i t ious ev idence ' regard ing 
J o h n K o m l o s y , o n e of the w i t nesses 
aga ins t the po l ice . Herber t h a d fa lsely 
c l a i m e d to G ibbs that K o m l o s y sa id that 
he w a n t e d to 'get even ' wi th the ho te ls 
owner . Pol ice we re ab le to 'verbal ' their 
o p p o n e n t s , w i th d e v a s t a t i n g ef fect , 
b e c a u s e the inquiry w a s c o n d u c t e d 
wi th in the e thos of adversar ia l l i t igat ion. 

The poss ib i l i ty of adversar ia l 
in t imidat ion w a s u n d o u b t e d l y o n e r e a s o n 
w h y very few m e m b e r s of the pub l i c 
c a m e f o r w a r d wi th in format ion at the 
Nat iona l Ho te l Inquiry. But w i t nesses to 
the m i s c o n d u c t of o the rs we re a lso not 
indemni f ied f rom p r o s e c u t i o n for their 
o w n t ransgress ions . Further, G ibbs c o u l d 
not c o m p e l w i t nesses to g i ve self-
incr iminat ing e v i d e n c e a n d d id not have 
the p o w e r to pu rsue w i tnesses a c r o s s the 
Q u e e n s l a n d border . 

Whi le these d e f e c t s w e r e highly 
s igni f icant, it is a lso c lear that Jus t i ce 
G i b b s d i d not take full a d v a n t a g e of the 
f lexibi l i ty ava i lab le wi th in the leg is la t ion 
a f fec t ing c o m m i s s i o n s of inquiry. He 
c h o s e to run the inquiry a l o n g famil iar 
lines, fully a w a r e that the ex is t ing 
leg is la t ion d id not d e m a n d it. 

Although in my enquiry I was not bound 
by the rules of evidence (Section 17 of 
'The Commission of Inquiry Act, 1950 to 
1954'), I did endeavour to adhere to those 
rules as far as possible... 

A c c o r d i n g to Ian Cal l inan's 1988 
pape r on ' C o m m i s s i o n s of Inquiry' this 
' formal ' a p p r o a c h w a s 'not l ikely to be 
ef fect ive ' . Yet a c loser look at the c o n d u c t 
of the Nat iona l Ho te l Inquiry ind ica tes the 
es tab l i shmen t of a jud ic ia l e thos, rather 
than the app l i c a t i on of str ict p rocedu res . 
The a d o p t i o n of a jud ic ia l e thos mean t 
that the Nat iona l Ho te l Inquiry w a s 
c o n d u c t e d a c c o r d i n g to those p rocedu res 
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with in w h i c h the co r rup t h a d l ea rned to 
work . It c a n n o w b e seen that by not 
s t e p p i n g ou t s i de of rout ine jud ic ia l 
assump t i ons , G i b b s inadver ten t ly p l a y e d 
into the h a n d s of the cor rupt . 

The f undamen ta l po int in r e g a r d to 
the role of jud ic ia l cu l ture in the 
inves t iga t ion of co r rup t i on is that 
c o m m i s s i o n s of inquiry shou ld be 
inquisi tor ial , not adversar ia l , in cha rac te r . 

Whi le this m a y be o b v i o u s in 
h indsight , it is a lso a log ica l imp l i ca t ion of 
the cond i t i ons w h i c h p r o m p t the cal l for 
c o m m i s s i o n s of inquiry in the first p lace . 
Usual ly such commiss i ons are es tab l i shed 
b e c a u s e , as Cal l inan argues, 'more 
conven t i ona l m e a s u r e s have fai led: 
b r e a k d o w n s in p rope r p r o c e d u r e s have 
o c c u r r e d , a n d p ropr ie ty in pub l ic life has 
fai led: such c i r c u m s t a n c e s cal l for 
unconven t i ona l remedies ' . 

The F i t zgera ld inquiry w a s h e a d e d , 
not by a judge , but by a QC. Howeve r , 
F i t zgera ld h a d b e e n a Federa l Cour t 
j udge , f rom N o v e m b e r 1981 to June 1984, 
b e f o r e res ign ing to return to l imi ted 
pr iva te p rac t i ce . 

Whi le 24 years prev ious ly , G ibbs h a d 
s ta r ted wi th little m o r e than 'a t h r o w a w a y 
remark in s ta te par l iament ' , Phil D ick ie of 
the Cour ier Mai l a n d Chris Mas te rs of 
A B C Four Corne rs (a ided by incor rup t ib le 
e x - L i c e n s i n g Branch Cons tab le Nige l 
Powel l) h a d g a t h e r e d a m a s s of 
d o c u m e n t a t i o n F i tzgera ld c o u l d use. 
F i t zgera ld g a v e himself p lenty of t ime 
be fo re his inquiry b e g a n a n d set up his 
o w n inves t iga t i ve staff, wh i ch b e c a m e 
virtual ly a smal l po l i ce f o r ce of its own. He 
d id not have to rely on Q u e e n s l a n d po l i ce 
f i les a n d po l i ce serv ices , as G ibbs had, 
a lmos t exc lus ive ly . 

The F i t zgera ld Inquiry w a s o r g a n i s e d 
wi th a par t icu lar v iew to learn ing the 
lessons of the past . A number of spec i f i c 
i m p r o v e m e n t s we re sought , inc lud ing 
e x p a n d a b l e te rms of re ference, p rov i s ion 
of a d e q u a t e inves t iga t ive a n d admin is -
t rat ive resources , indemni ty for w i tnesses , 
a n d a wi l l ingness to c o n d u c t an o p e n 
pub l i c inquiry. 

F i tzgera ld h a d a c lear a n d 
opera t i ona l unde rs tand ing that the a im of 
a c o m m i s s i o n of inquiry w a s to be 
inquis i tor ia l in the bes t a n d p rope r s e n s e 
of that wo rd . In con t ras t , G ibbs though t of 
himself as a j u d g e w h e n he w a s 
c o n d u c t i n g his commiss i on . 

For F i t zgera ld there w a s no ques t i on 
of pursu ing ques t i ons of ind iv idual gui l t or 
i n n o c e n c e in r ega rd to spec i f i c mis-
d e m e a n o u r s . Instead, he a i m e d to br ing 
to l ight the cond i t i ons under w h i c h 
co r rup t i on c o u l d o c c u r a n d to offer 
r e c o m m e n d a t i o n s for reform. 

F i tzgera ld u n d e r s t o o d the p rocedura l 
imp l i ca t ions of the fac t that o r g a n i s e d 
c r ime a n d co r rup t i on is not s imply a 
chao t i c man i fes ta t ion of d isorder , but is 
a lso the da rk -s i de of ex is t ing e c o n o m i c , 
pol i t ical , soc ia l a n d jud ic ia l s t ruc tures. To 
success fu l l y c o n d u c t his inquiry the 

nexus b e t w e e n cur rent inst i tu t ional ised 
p rac t i ces a n d o r g a n i s e d co r rup t i on h a d 
to b e b roken . 

To take one examp le . In the Nat iona l 
Ho te l Inquiry 'A very s t rong c o u n s e l 
Sir A rno ld Bennet t , QC, a c t e d on beha l f of 
the m e m b e r s of Cab ine t but t r ea ted the 
po l i ce f o r ce a n d the Min is ters as i f . . . the 
t w o we re monol i th ic , that is w i thou t any 
d i f ferent interests ' . This h a d the e f fec t of 
he igh ten ing the adversar ia l c h a r a c t e r of 
p r o c e e d i n g s a n d in t imidat ing w i tnesses . 

F i tzgera ld b r ok e the inst i tut ional 
nexus at this po in t by a d o p t i n g the 
p r a c t i c e that 'any Cab ine t Min is ter or 
p o l i c e m a n or of f ic ia l aga ins t w h o m a real 
bas i s for a c a s e to answer w a s 
es tab l i shed , ob ta in his o w n s e p a r a t e 
representa t ion ' . 

The mos t con t rove rs ia l tac t i c u s e d 
by F i t zgera ld w a s u n d o u b t e d l y the 
g ran t ing of indemni t ies to co r rup t 
w i tnesses . To many m e m b e r s of the 
publ ic , th ink ing s imply in te rms of 
f inger ing the gui l ty a n d pun ish ing w r o n g -
doers , this w a s o f ten myst i fy ing. S o m e 
b e l i e v e d that indemni t ies we re only g iven 
so that 'b igger fish' c o u l d b e net ted. M o r e 
cor rec t l y , the indemni ty tac t ic w a s 
integral to a c o n t e x t - b a s e d inquiry; that is, 
it w a s tho rough ly cons i s ten t w i th 
F i tzgera ld 's in tent ion to uncove r co r rup t 
s y s t e m s rather than to p r o s e c u t e 
indiv iduals. C o n c e r n i n g the highly 
con t rove rs ia l g ran t ing of indemni ty to one 
of the 'b ig fish', J a c k Herber t , F i t zgera ld 
s ta ted: 

It is ... vital that whatever steps are 
available be taken to maximise the 
prospect that the truth is told. If 
individuals escape, even important 
criminals, even if all escape, but a basis is 
laid for a new and better future, that is 
preferable to a continuation of the past. 

The i m p o r t a n c e of r emov ing the 
p layers f rom the f ield w a s pa ramoun t , as 
F i tzgera ld 's c o m m e n t s on former 
Ass is tan t Commiss i one r G r a e m e Parker 
chi l l ingly conf i rm: 

Many of the offences for which indemnity 
was granted would otherwise never have 
been discovered, let alone prosecuted. It 
is fanciful to pretend that those indemnified 
would otherwise have all been sentenced 
to lengthly prison terms. Parker, for 
example, would probably still be an 
Assistant Commissioner, quite possibly in 
line for appointment as Queensland's 
next Commissioner of Police. 

Fi tzgera ld 's pu rpose fu l a d o p t i o n of 
the inquisi tor ia l sty le in the con tex t of a 
pub l i c inquiry inev i tab ly c r e a t e d tens ion. It 
s e e m e d to some, not least to t hose 
m e n t i o n e d adve rse l y at the Inquiry, that 
the innocen t c o u l d b e c o m e too easi ly 
embro i l ed . F i tzgera ld 's so lu t ion w a s 
openness ; ind iv iduals we re g i ven the 
f r e e d o m to p resent their po in t of v iew a n d 
deny a l legat ions, but w i thou t any 
p r o c e d u r a l impu lse to e n g a g e in 
adversar ia l con tes t . 

Clear ly, F i t zgera ld has p r o v e d that 
the bat t le aga ins t co r rup t i on requ i res a 
carefu l ly c o n t r o l l e d (and su i tab ly c h e c k e d 
a n d b a l a n c e d ) set of non- rou t ine 
p rocedu res . Law-en fo r ce r s a n d jud ic iary 
must at t imes s tep ou ts ide fo rma l z o n e s 
a n d legal is t ic p r o c e d u r e s to pu rsue 
the cor rupt . 

As far as F i t zgera ld w a s c o n c e r n e d , 
the behav iou r of j u d g e s leg i t imate ly fell 
wi th in his te rms of re ference. 'Truth', he 
a rgued , ' d o e s not c e a s e to be truth 
b e c a u s e p rominen t c i t i zens are invo lved, 
a n d an inves t iga t ion w h i c h a ims to f ind 
the truth c a n n o t b e cu r ta i l ed or c i r cum-
s c r i b e d to e x c l u d e c a t e g o r i e s of p e r s o n s 
f rom its purv iew' . 

Any con ten t i on that any inves t iga t ion 
(excep t an inquiry w h i c h has b e e n 
a p p o i n t e d by the Par l iament to 
r e c o m m e n d whe the r a j u d g e shou ld be 
removed ) w h i c h c o m e s up aga ins t s o m e 
mat ter in w h i c h the behav iou r or 
re la t ionsh ips of a j u d g e ar ises for 
cons i de ra t i on shou ld be a b a n d o n e d or 
cur ta i led is unreal is t ic a n d un tenab le 
in p rac t i ce . 

T h o s e j u d g e s n a m e d in the inquiry 
(Ange lo Vasta of the S u p r e m e Cour t a n d 
Distr ict Cour t J u d g e Eric Pratt) w e r e 
o f fe red the s a m e r ights as o thers to 
a p p e a r be fo re it a n d to m a k e s ta tements . 
Vasta in par t icu lar c l a i m e d that to a p p e a r 
be fo re the inquiry s t ruck at the hear t of 
that f oca l s y m b o l of jud ic ia l cul ture, the 
i n d e p e n d e n c e of the jud ic iary . Vas ta a lso 
v igo rous l y q u e s t i o n e d whe the r F i tzgera ld , 
as a QC, w a s qual i f ied to ' inqu i re into the 
behav iou r of a S u p r e m e Cour t judge. 

The e thos of jud ic ia l cul ture, w h i c h 
had p rocedu ra l l y u n d e r m i n e d the 
e f fec t i veness of the Nat iona l Ho te l 
Inquiry, t h rea tened to d isrupt F i tzgera ld . 
Indeed, F i t zgera ld w a s so d i s m a y e d at 
Vasta 's a t t a c k s on the inquiry that he 
c o n t e m p l a t e d a b a n d o n i n g it. Jud ic ia l 
i n d e p e n d e n c e w a s be ing d r a w n u p o n to 
c la im that j u d g e s c o u l d e x c l u d e 
t hemse l ves f rom par t i c ipa t ing in an 
inquisi tor ial ly b a s e d inquiry. 

It c o u l d b e a r g u e d that F i tzgera ld 's 
c o n c e r n for the i n d e p e n d e n c e of jud ic iary 
led him to f o r e g o his full inquisi tor ia l 
r ights. For reasons wh ich w e n e e d not 
exam ine here, he g lad ly h a n d e d over the 
task of inquir ing into the behav iou r of the 
j u d g e s to a Par l iamentary (Judges) 
C o m m i s s i o n of Inquiry, to be ca r r ied out 
by three ret i red j udges : the Rt H o n 
Sir Harry Talbot G ibbs (Presiding Member) ; 
the H o n Sir G e o r g e H e r m a n Lush; a n d the 
H o n M ichae l Man i fo ld He lsham. 

F i tzgera ld , however , still q u e s t i o n e d 
whe ther an inquiry seek ing to de te rm ine 
whe ther a j u d g e shou ld be r e m o v e d f rom 
of f ice n e e d e d to b e 'e f fect ive ly 
adversar ia l ' . Vasta cer ta in ly d e m a n d e d an 
adversar ia l sty le con tes t . F i t zgera ld h a d 
r e m a r k e d in a letter to the then Premier: 
'Many w h o have b e e n c a u g h t up in the 
Inquiry share Mr Jus t i ce Vasta 's w ish to 
be e x c l u d e d f rom s u c h a p r o c e s s a n d to 
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be c a l l e d u p o n to f ace pa r t i cu la r i sed 
a l lega t ions of w h i c h e v i d e n c e is a l ready 
avai lab le ' . Indeed , it c o u l d be a r g u e d that 
Vasta a c h i e v e d his wish, to a deg ree , in 
the Par l iamentary J u d g e s Inquiry. It is 
doub t fu l g i ven his fate, howeve r , that he 
a c h i e v e d it to his sat is fac t ion. 

The c o n c l u s i o n s r e a c h e d by G i b b s 
et al. in the Par l iamentary J u d g e s Inquiry 
ra ise ser ious ques t i ons as to whe the r a n 
inquis i tor ia l s ty le will be a d o p t e d in the 
future. The Par l iamentary J u d g e s Inquiry 
was , in part, a retreat into the formal is t ic 
a n d famil iar e thos of the jud ic ia l cul ture. 
Whi le they d id r e c o m m e n d that Parl iament 
r e m o v e Vasta f rom off ice, they t renchant ly 
v o i c e d their d o u b t s a b o u t the va lue of 
w i d e - r a n g i n g inquir ies: 

The Commission, as a result of its 
experience in conducting this inquiry into 
Mr Justice Vasta and into Judge Pratt, has 
formed the clear opinion that the holding 
of an inquiry into the question whether 
'any behaviour' of a judge warrants 
removal is open to grave objection. It is 
one thing to inquire into specific 
allegations of impropriety but it is quite 
another to conduct an inquisition into all 
aspects of a judge's life. 

'Why not?', o n e migh t ask. 

In the l ight of c o m p a r i s o n of the 
Nat iona l Ho te l a n d F i t zgera ld Inquir ies w e 
n e e d to ask h o w real ist ic is it to e x p e c t 

that inquir ies c o n d u c t e d by j u d g e s wil l be 
inquis i tor ia l? The p ressure on G i b b s in 
1 9 6 3 - 6 4 , a n d o n G i b b s et al. in the 
Par l iamentary J u d g e s Inquiry, s h o w h o w 
e a s y it is for t hose s t e e p e d in the jud ic ia l 
m e t h o d to a d o p t the adversar ia l pos i t ion. 
A p e r s o n w h o s e training has b e e n in s u c h 
a m e t h o d must d isp lay espec ia l s ingular i ty 
a n d c o u r a g e in o rder to a s s u m e an 
a v o w e d l y inquisitorial s tance, as F i tzgera ld 
d id so ab ly in his inquiry. 

I ronical ly, it w a s p rec ise ly the w i d e 
te rms of re ference, in par t icu lar the 
re fe rence to 'any behav iour ' , w h i c h w a s 
respons ib le for Vasta 's d e m i s e at the 
G i b b s panel . The ques t i on of in f luence 
b e t w e e n Lew is a n d Vasta w a s qu ick l y 
dea l t with; there rarely is any h a r d 
e v i d e n c e for s u c h th ings. Yet, desp i t e 
their c o n c l u s i o n that j u d g e s shou ld only 
be requ i red to f a c e spec i f i c a l legat ions , 
G i b b s et al. w e r e of the op in ion that it w a s 
not n e c e s s a r y for t hem to de te rm ine 
whe the r any spec i f i c behav iou r 'in i tse l f 
w a s e n o u g h to war rant his remova l . Taken 
toge ther howeve r , they were . 

On the one h a n d G i b b s et al. we re 
c la im ing the des i rab i l i ty of a b a n d o n i n g an 
inquis i tor ia l s ty le in the c a s e of j u d g e s 
a n d dea l ing only wi th spec i f i c a l legat ions. 
On the other, they re fused to de te rm ine 
whe the r any spec i f i c behav iou r of Vasta 
w a r r a n t e d his r emova l f rom the bench . 

C o n s e q u e n t l y the Par l iamentary 
J u d g e s Inquiry has not h e l p e d to clar i fy 

the issue of jud ic ia l s t anda rds . Mo reove r , 
the return to fo rma l i sm has c r e a t e d a 
d is tu rb ing pub l ic p e r c e p t i o n that there is 
in jud ic ia l cu l tu re a c o n c e r n for t ree -and-
leaf detai l , w h i c h s e e m s to m iss the 
w o o d s for the t rees. In the end, as 
Quent in Demps te r said, it a p p e a r s that 
the ret i red j u d g e s h a d b e a t e n Vasta wi th 
a feather for his a l l eged tax fraud. 

As wel l as not de te rm in ing whether , 
for examp le , Vasta 's s t a n c e in the 1986 
Mat i lda d e f a m a t i o n c a s e w a s in itself 
m i s c o n d u c t war ran t ing r emova l f rom 
off ice, the ret i red j u d g e s a lso d e t e r m i n e d 
that there w a s no e v i d e n c e that Vasta 's 
jud ic ia l j u d g e m e n t h a d b e e n a f fec ted . 
Wh i t ton po in ts out that it is not ent i r ley 
c lear whe ther the j u d g e s b a s e d this 
de te rm ina t i on u p o n any de ta i l ed examin -
a t ion of the t ransc r ip ts of Vas ta 's c a s e s 
(Justinian, Ju ly 1989, p. 10). 

The w ider c o m m u n i t y has every right 
to b e con fused . A pub l ic unde rs tand ing of 
the bas i s for jud ic ia l e th ics is no c learer 
after the Par l iamentary J u d g e s Inquiry. 
Yet, it is p rec ise ly s u c h a c lar i ty wh ich , 
a c c o r d i n g to the H o n Mr Jus t i ce Thomas , 
in his b o o k Judicial Ethics in Australia, is 
of the m o s t u rgent necess i t y . 

An Inquiry Into activities at the National 
Hotel (demolished under protest in 1967) 
exposed the limits ol judicial culture In 
corruption Investigation. 

•.s v 
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If G i b b s et al. have ca l l ed into 
ques t i on the va lue of an ' inquiry into 
judges ' , wha t will h a p p e n in the future? 
W h e n it c o m e s to invest igat ing jud ic ia l 
m i s c o n d u c t , will the p ressu res wi th in the 
jud ic ia l cu l ture to e x c l u d e n o n - j u d g e s 
f rom the f ie ld of p lay be t o o g rea t 
to w i ths tand? 

The genera l c o m m u n i t y e x p e c t s its 
j u d g e s to b e of the h ighest ca l ibre. But 
this is not g u a r a n t e e d b y the o f f ice itself, 
nor is it a gene t i c a t t r ibute of t hose ca l led. 
What w e have learnt of our po l i ce app l i es 
a lso to j udges . Tony F i t zgera ld c l a i m e d 
that the po l i ce are ' l ikely to ref lect the 
genera l soc ia l cul ture, inc lud ing its 
w e a k n e s s e s (for e x a m p l e mater ia l ism) 
a n d a lso to inc lude a rough ly r e p r e s e n t e d 
p ropo r t i on of ind iv idua ls w h o b reak the 
law'. Yet j u d g e s t o o are d r a w n f rom the 
w ider c o m m u n i t y a n d p r e s u m a b l y are 
a lso p rone to eve ry h u m a n w e a k n e s s . 
A c c o r d i n g to F i t zgera ld ' unpa la tab le 
t h o u g h it may be, the harsh real i ty mus t 
be f a c e d that a commun i t y , espec ia l l y an 
af f luent a n d qui te w ide ly co r rup t ib le 
commun i t y , may occas iona l l y th row up a 
co r rup t judge ' . 

This is an hones t star t ing point . The 
bes t w a y to ensure the i n d e p e n d e n c e of 
the jud ic ia ry is to d e v e l o p e f fec t i ve 
m e c h a n i s m s w h i c h wil l g u a r d a n d p ro tec t 
it. This m e a n s not on ly r ecogn i s i ng the 
poss ib i l i ty that jud ic ia l m i s c o n d u c t m a y 
occu r , but a lso d e v e l o p i n g en l i gh tened 
s t ra teg ies for dea l i ng wi th it. At the 
foref ront of the d e v e l o p m e n t of s u c h 
s t ra teg ies mus t be the recogn i t i on that 
there are c o n t e x t s in w h i c h fo rma l i sm wi th 
r e g a r d to jud ic ia l p r o c e d u r e s may 
inhibit reforms. 

It w o u l d be an i rony if the 
i n d e p e n d e n c e of the jud ic iary p r e v e n t e d 
the w ides t poss ib le imp lemen ta t i on of an 
e f fec t ive a p p r o a c h to dea l ing wi th pub l ic 
cor rup t ion . 

A l ready, j u d g e s have b e e n at the 
foref ront of a t t e m p t s to mod i f y the 
F i tzgera ld r e c o m m e n d a t i o n s for a 
Cr iminal Jus t i ce C o m m i s s i o n (CJC). This 
is desp i t e the fac t that F i t zgera ld himself, 
a w a r e of the n e e d for ' spec ia l sensi t iv i ty ' 
w i th rega rds to the jud ic iary, 
r e c o m m e n d e d that the author i ty of the 
Cha i rman of the Cr iminal Jus t i ce 
C o m m i s s i o n shou ld b e requ i red a n d that 
the Cha i rman o u g h t consu l t w i th b o t h the 
Chief Jus t i ce a n d the A t to rney -Genera l 
be fo re ini t iat ing any inquiry into the of f ic ia l 
m i s c o n d u c t of a judge . His repor t a l so 
m a d e it c lear that a n y s u c h inves t iga t ion 
shou ld be c o n f i n e d to a l lega t ions wh ich , if 
es tab l i shed , might war ran t r emova l of a 
j u d g e f rom of f ice. Interest ingly, whi le the 
Criminal Justice Commission Act, w h i c h 
c a m e into ope ra t i on on 4 N o v e m b e r , 
i n c o r p o r a t e d these sugges t i ons , it 
om i t t ed any re fe rence to the 
A t to rney-Genera l . 

The Q u e e n s l a n d c o m m u n i t y has 
a l ready learnt va luab le l essons f rom 
dea l ing wi th po l i ce cul ture. The 

c o m m u n i t y must now j u d g e whe the r in the 
inves t iga t ion of co r rup t i on the jud ic ia l 
cu l ture a n d its c la ims to i n d e p e n d e n c e 
shou ld a lso remain un touched . In the end, 
it will b e of little use re fo rming leg is la t ion 
a n d s t ruc tu res if the c o d e s a n d 
a s s u m p t i o n s e m p l o y e d by the jud ic ia ry 

do not take full a d v a n t a g e of f lexib le 
p rocedu res . 

The bi t ter l essons of the pas t mus t 
be learnt. If they are not, Q u e e n s l a n d 
c o u l d wel l see the n e e d tor another 
F i t zgera ld inquiry wi th in the next 24 years, 
or e v e n less. 

CINCH, the Australian 
Criminology Database 
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Profile: 
HANS JOACHIM 
SCHNEIDER 
Hans Joachim Schneider, Prof. Dr.jur. Dr.h.c. (PL) Dipl. Psych., 

presented a paper to the National Conference on Violence held 

late last year by the Australian Institute of Criminology, and also 

gave the closing summing up. 

Here an edited interview with Professor Schneider complements a 

brief excerpt from his closing remarks to the Conference. 

What are your main areas of interest 
as a criminologist? 

I a m in te res ted in the c a u s e s of cr ime. 
My o w n e x p e r i e n c e s in the 1939-45 war 
led m e d i rec t to an e m p a t h y wi th v ic t ims 
w h i c h as y o u c a n see has s t a y e d wi th m e 
ever s ince. My interest in the in f luence of 
the m a s s m e d i a o n cr imina l behav iou r 
c o m e s a b o u t as a result of hav ing seen 
ha t red c r e a t e d by p r o p a g a n d a . I see the 
c a u s e s of c r ime in soc ie ta l va lues a n d 
pe rsona l learn ing p r o c e s s e s . These are 
very impor tan t in the h is tory of a soc ie ty . 

; Your own philosophy then tends to a 
liberal one? 

Yes, s ince the 1960s I h a v e v is i ted the 
Un i ted States, p e r h a p s o n c e a year, a n d 
the g rea tes t in f luences o n m e w o u l d have 
b e e n Marv in Wol fgang , D o n a l d C ressey 
a n d other wel l k n o w n scho la rs . 

::. Are the ideas of these men applicable 
internationally? 

I feel they are. Ano the r of m y a reas of 
in terest is c o m p a r a t i v e c r im ino logy . I 
have m a d e a s tudy of d i f ferent sys tems, 
f rom the th i rd w o r l d to the super powers . 
Soc ia l d e v e l o p m e n t t o w a r d s A m e r i c a n 
cond i t i ons and, inc identa l ly , t hose of West 
G e r m a n y br ing m a n y benef i t s but a lso 
m a n y d i s a d v a n t a g e s . I s e e the dis-
advan tages as inc luding soc ia l d is locat ion, 
des t ruc t i on of t rad i t ional soc ie ty , loss of 
va lues, a l iena t ion . . . 

Can the potential alienation be 
prevented, or can alienation be reversed? 

I h o p e so.I have g rea t h o p e in the 
m a n y soc ia l con t ro l d e v e l o p m e n t s tak ing 
p lace . There n e e d s to be a b a l a n c e 
b e t w e e n the in terests of the ind iv idual 
a n d t hose of the commun i t y ; be tween , to 
put it ano ther way , the r ights of the 
o f fender a n d the r ights of v ic t ims 

C ". Tell us about that. The victims' groups 
in Australia seem to divide into those who 
are first and foremost looking after the 
welfare of victims and those who feel 

everything can be solved by greater 
punishment, higher penalties. 

A. These t w o s t rands — revenge versus 
t rea tment — c a n be b rough t together . In 
my op in ion , rest i tu t ion is p e a c e mak ing . It 
is a c rea t i ve p r o c e s s . Not just p a y m e n t of 
m o n e y but an in te rac t ion b e t w e e n v ic t im 
a n d o f fender . It c a n not b e d o n e in a 
formal lega l sys tem; I e n d o r s e d i spu te 
resolut ion, arb i t rat ion, conc i l i a t ion 
a n d med ia t ion . 

Professor Schneider 

Q. Have you seen such processes 
in action? 

A . In s o m e of your Abor ig ina l 
commun i t i es , s o m e Asian, s o m e Is lamic. 

Q. Have you looked at Australian 
victims' services? 

A . Austra l ia has g i v e n a g rea t dea l to the 
s tudy of c r im ino logy , a n d your v ic t ims ' 
se rv i ces are in mos t c a s e s rece iv ing 
m o r e a t ten t ion than in m a n y other 
count r ies . 
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1 9 2 8 Born 28 N o v e m b e r . . 

1 9 6 1 B e g a n l i fe long a s s o c i a t i o n wi th Un i ted States; In ternat ional Soc ie ty of 
Cr im ino logy , In ternat ional Soc ie ty for Soc ia l Defense, In ternat ional 
A s s o c i a t i o n of Juven i le a n d Family Cour t Mag is t ra tes , A m e r i c a n Soc ie ty 
of Cr im ino logy . 

1 9 7 1 A p p o i n t e d Pro fessor in c r im ino logy , co r rec t ions , a n d p s y c h o l o g y ; 
Di rector , D e p a r t m e n t of Cr imino logy , Univers i ty of Wes tpha l ia 
in Munster . 

1 9 7 4 V is i ted USSR, Japan . 

1 9 7 6 O r g a n i s e d rec ip roca l visi ts of law facu l t ies b e t w e e n Warsaw, Poland, 
a n d Munster , West Germany . 

1 9 7 7 Founded , wi th o ther pub l ic f igures, the 'Whi te Ring', a pub l ic we l fa re 
a s s o c i a t i o n a i m e d at the suppo r t of c r ime v ic t ims a n d the p reven t ion 
of cr iminal i ty. 

1 9 7 8 A d d r e s s e d Cr ime Preven t ion a n d Criminal Jus t i ce B ranch of the Un i ted 
Nat ions; a l so Th i r teenth C o n f e r e n c e of D i rec to rs of Cr im ino log ica l 
R e s e a r c h Inst i tutes of the Counc i l of Europe. 

1 9 7 9 First Pres ident of Wor ld Soc ie ty of V i c t imo logy (until 1985). 

1 9 8 0 M e m b e r B o a r d of D i rec to rs of the Internat ional Soc ie ty of Cr imino logy , 
Paris, (until 1985). 

1 9 8 2 Gues t lecturer Aust ra l ian Inst i tute of Cr im ino logy ; Pres ident , In ternat iona l 
Organ is ing C o m m i t t e e for the Fourth Internat ional S y m p o s i u m o n 
V i c t imo logy in Tokyo a n d K y o t o (1982). 

1 9 8 3 Ninth In ternat ional C o n g r e s s of V ic t imo logy , Vienna. 

1 9 8 6 A d d r e s s e d Un i ted Na t ions As ia a n d Far East Inst i tute for the Prevent ion 
of Cr ime a n d the Treatment of O f fenders (UNAFEI), Tokyo, o n ' E c o n o m i c 
Cr ime: Its I m p a c t on Soc ie ty a n d Ef fect ive Prevent ion ' . 

1 9 8 7 R e s e a r c h e d a n d lec tu red in Austra l ia, New Z e a l a n d Po land a n d 
C o s t a Rica. 

1 9 8 8 A d v i s e d Nor th Rh ine /Wes tpha l ia Par l iament on future cr iminal jus t i ce 
po l icy ; l ec tu red Spain, Hungary , C z e c h o s l o v a k i a , Austr ia, F in land 
a n d USSR. 

1 9 8 9 A d v i s e d UNAFEI; L e c t u r e d in G r e e c e a n d China; p l a y e d key role in 
Nat iona l C o n f e r e n c e on V io lence, Canber ra , Austra l ia. 

itmrn 
Professor Schneider's 
closing remarks to the 
National Conference 
on Violence 
'The t ime has c o m e to say g o o d b y e . This 
c o n f e r e n c e in m y j u d g e m e n t w a s o n e of 
the bes t I have ever taken par t in. It w a s 
not on ly wel l o rgan ised , but m a n a g e d to 
c rea te an a t m o s p h e r e of u n d e r s t a n d i n g 
a n d toge the rness . 

N o w I have b e e n a s k e d to g i ve s o m e 
r e c o m m e n d a t i o n s . I a m qui te hesi tant to 
d o that. I a m re luc tant b e c a u s e we, as 
Germans , have no g o o d reasons to g ive 
s u g g e s t i o n s a n d p r o p o s a l s to o ther 
nat ions. Dur ing the w o r l d w a r s G e r m a n y 
has hurt a n d h a r m e d m a n y other nat ions. 
Europe a n d o thers ou ts ide Europe 

su f fe red f rom the Germans , espec ia l l y 
dur ing the s e c o n d w o r l d war — many 
nat ions, espec ia l l y J e w i s h p e o p l e 
su f fe red f rom the ho locaus t . So the 
G e r m a n s shou ld be si lent a n d they 
shou ld l isten to the a d v i c e of 
o ther nat ions. 

Howeve r , s ince I w a s asked , I will, in 
all m o d e s t y a n d in all humb leness , g ive 
you four r e c o m m e n d a t i o n s : 

1. Ban racial violence 
In 1945 I w a s 15 years old, so I 
e x p e r i e n c e d the war yea rs a g e d 10 to 15. 
I e x p e r i e n c e d racia l fanat ic ism: the 
G e r m a n s as super ior , the maste r race, 
a n d other p e o p l e s as inferior, s lave races. 
It w a s for me as a youngs te r a terr i fy ing 
a n d d i sgus t ing expe r i ence . 

Dur ing 1986 I v is i ted, w i th the 
g e n e r o u s ass i s t ance a n d suppo r t of the 
Aust ra l ian po l ice , se t t l emen ts of the 
Abo r i g i nes in Cent ra l Austra l ia , w h i c h y o u 
cal l the Red Centre, near A l ice Spr ings. I 
l ived wi th the Abo r i g i nes for s o m e w e e k s . 
In m y op in ion the Abo r i g i nes are not on ly 
just h u m a n be ings : they are in m y v iew 
very va luab le h u m a n be ings wi th a g rea t 
cu l tura l her i tage w h i c h c a n enr ich the 
Aust ra l ian cu l ture eno rmous l y . So p lease 
in tegra te the Abo r i g i nes into your soc ie ty . 

2. Corporal punishment in child-
rearing in school and family should be 
legally interdicted 
The use of phys i ca l v i o l ence as a m e t h o d 
of ch i ld - rear ing shou ld be legal ly 
inadmiss ib le . P lease b a n c o r p o r a l 
pun i shmen t f r om ch i ld- rear ing. As a 
t eenage r I w a s the v ic t im of phys i ca l 
abuse . The SS — o n e of the s o - c a l l e d 
el i te units of Hit ler — b a s h e d m e near ly to 
death . I c o u l d feel their b o o t s on m y b a c k 
w h e n they t r a m p l e d on me. I c o u l d feel 
their rifle bu t ts on my b o d y . The only 
reason: I e x p r e s s e d an op in ion they d id 
not like. 

3. Please do something for 
the victims 
They d e s e r v e it. Of c o u r s e the 
cons t i tu t iona l a n d p r o c e d u r a l r ights of the 
a c c u s e d must not be rest r ic ted, but d o 
not fo rge t that v ic t ims have cons t i tu t iona l 
r ights too. The v ic t ims must be g i v e n 
more cons ide ra t i on . This is n o w h e r e m o r e 
obv ious , in fact , than dur ing cr iminal 
p r o c e d u r e s . In s o m e cases , they b e c o m e 
v ic t ims a s e c o n d t ime. 

4. Please preserve your freedom of 
opinion and your freedom of the press 
I e x p e r i e n c e d dur ing my you th the hate 
p r o p a g a n d a of nat iona l soc ia l ism. A 
w h o l e c iv i l i sed nat ion w a s p u s h e d into 
c r ime by the m a s s med ia . Dep i c t i ons of 
v i o l ence o n te lev is ion a n d in v i d e o s must 
be c o n s i d e r a b l y r educed . 
• • • • • 

I c o m e to my c o n c l u s i o n a n d I w o u l d l ike 
to m a k e a few short farewel l remarks. 
To quo te Goe the , 'Guter Amer i ca ' — 
Amer i ca y o u are bet ter off. He a d m i r e d 
A m e r i c a n d e m o c r a c y a n d the A m e r i c a n 
l i festyle. Let m e n o w p a r a p h r a s e his 
remark: Austra l ia, you are bet ter off than 
we are in Europe. You have s u c h a 
wonder fu l count ry , not only beaut i fu l 
l a n d s c a p e a n d resources ; y o u have a 
r ich cu l ture a n d a remarkab le d e m o c r a t i c 
t radi t ion. Imp rove it. You have the bes t 
p re -cond i t i ons . 

I e n j o y e d very m u c h this th ird visit to 
this coun t ry a n d I a m look ing f o rwa rd to 
my four th visit. Thank you. 
Auf w iede rsehen . 

24 Criminology Australia, January/February 1990 



In these service pages, Criminology 
Australia intends to present as much 
news as possible on new publications, 
conferences and appointments. To do 
this w e will need to receive the 
notification as early as possible, 
preferably over six months ahead in the 
case of conferences, seminars and 
courses. N e w s about events in South 
East Asia and the Pacific are particularly 
welcome. Please address copy to Jack 
Sandry, Editor Criminology Australia, 
G P O Box 2 9 4 4 , Canberra, A C T 2 6 0 1 . 

A- j . s ' : : ro : * : ' . c r . i ' j as i f .Sv*© 
w. . \ J7 

GPO Box 2944. Canberra, ACT 2601 

The first in a new Aus t ra l ian Inst i tute of 
C r im ino logy ser ies, Aust ra l ian Stud ies in 
Law, Cr ime a n d Jus t i ce : 
Grabosky, P.N. 1989 . 
Wayward Governance: Illegality and its 
Control in the Public Sector 
ISBN 0 6 4 2 1 4 6 0 5 5. 3 5 5 pp. $ 2 0 . 0 0 . 
Wayward Governance p r o v i d e s 17 c a s e 
s tud ies w h i c h offer s o m e revea l ing insight 
into pub l i c sec to r admin is t ra t i on in 
Austral ia. I ssues w h i c h are d i s c u s s e d 
inc lude: ma ladmin is t ra t ion , g o v e r n m e n t 
a b u s e of p o w e r s , e f fec ts of c r imina l or 
o the rw ise un lawfu l c o n d u c t occu r r i ng in 
g o v e r n m e n t inst rumenta l i t ies, a n d the 
fo rm of remed ia l r e s p o n s e s w h i c h are 
bes t su i ted to de te r future a b u s e s , to 
m a k e who le the in jured c i t izen, a n d to 
res tore the rule of law. Each c a s e is 
carefu l ly a n a l y s e d wi th the in tent ion of 
i l lustrat ing w h a t w e n t w r o n g a n d h o w a 
repet i t ion of the inc ident might b e 
p r e v e n t e d in the future. 

Devine, F.E. 1989 . 
Bail in Australia 
ISBN 0 6 4 2 1 4 7 3 2 9. 2 1 0 x 2 9 7 cm. 
3 8 pp. $ 1 0 . 0 0 . 

Bail in Australia p r o v i d e s a c o m p a r i s o n of 
s e l e c t e d t o p i c s in the bai l l aws of all 
Aust ra l ian jur isd ic t ions. Mos t Aust ra l ian 
ju r i sd ic t ions have s o m e fo rm of r ight to 
bai l but these differ c o n s i d e r a b l y in ex ten t 
a n d fo rce fu lness , a l t hough there are 
s o m e similari t ies. D e s c r i b e d are the 
incen t i ves or con t ro l s w h i c h are re l ied 
u p o n to ensure that the a c c u s e d wil l 
a p p e a r w h e n requ i red, a n d will b e h a v e as 
d i r ec ted in the mean t ime . The cons ide r -

a t ions w h i c h are r e v i e w e d in the g ran t ing 
or d e n y i n g of bai l a re c o m p a r e d in detai l . 
A lso i n c l u d e d are deta i ls of the du t ies a n d 
r ights of suret ies, a n d a s u m m a r y of 
recen t d e v e l o p m e n t s a n d t rends in bai l 
laws. 

Swanton, B. and Walker, J. 1 9 8 9 
Police Employee Health: A Selective 
Study of Mortality and Morbidity, and their 
Measurement 
I S B N 0 6 4 2 1 4 8 9 0 2. $ 12.00. 

This s tudy p r o v i d e s d a t a re lat ing to 
s e l e c t e d d i m e n s i o n s of po l i ce heal th over 
t ime a n d m a k e s s o m e c o m p a r i s o n s wi th 
o ther o c c u p a t i o n s a n d other po l i ce 
a g e n c i e s . It is not a str ict ly c o m p a r a t i v e 
s tudy but p resen ts g r o s s desc r i p t i ons of 
a s p e c t s of po l i ce mor ta l i ty a n d morb id i ty , 
h igh l ights a reas for future resea rch a n d 
fo rmu la tes a ser ies of po l i cy a n d 
m e a s u r e m e n t re la ted r e c o m m e n d a t i o n s 
for cons ide ra t i on by po l i ce admin is t ra tors . 

Trends and Issues in Criminal 
Justice Series 
General Editor, Dr Paul Wilson 
ISSN 0 8 1 7 - 8 5 4 2 
(Subscription $ 2 0 . 0 0 per annum) 
No. 21 , Norberry, J. and Chappell , D. 
1 9 9 0 . 
AIDS in Prisons 
ISBN 0 6 4 2 1 4 7 4 2 6. 

National Committee on Violence 
Monograph series 

Grabosky, P.N. and Lucas, W. 1 9 8 9 . 
Society's Response to the Violent 
Offender 
I S B N 0 6 4 2 1 4 7 7 7 9. 7 8 pp. 
Cost: $ 1 0 . 0 0 . 
The third m o n o g r a p h in this ser ies 
c a n v a s s e s a number of issues conce rn i ng 
the v io lent o f fender : h o w d o e s the 
Aus t ra l ian cr iminal jus t ice sys tem dea l 
w i th v io lent o f fenders , are there po l i cy 
m e a s u r e s other than impr i sonment w h i c h 
may be m o r e e f fec t i ve in r educ ing 
v io lence , is it poss ib le to rehabi l i ta te 
v io lent o f f ende rs? The pr inc ip les of 
pun i shmen t are r e v i e w e d a n d the range 
of s e n t e n c i n g op t i ons out l ined. Detai ls 
are g i v e n of the ex t raord inary e x p e n s e of 
impr i sonmen t . The n e e d for care fu l 
ana lys is a n d eva lua t ion of pena l po l ic ies , 
as wel l as the n e e d to rev iew other 
po l i c ies for the p reven t ion a n d con t ro l of 
v io lence , is a lso d i scussed . C a s e 
h is tor ies i l lustrat ing the var ie ty of v io lent 
a c t s a n d the d ivers i ty of v io lent o f fenders 
a p p e a r t h roughou t the m o n o g r a p h . 

Violence: Directions for Australia 
ISBN 0 6 4 2 1 4 9 7 5 5. 3 3 6 pp. $ 3 0 . 0 0 
Violence: Directions lor Australia is a 
un ique ana lys is of v io lence in Austra l ia, 
a n d of s t ra teg ies for its p reven t ion a n d 
cont ro l . It is the Final Repor t of the 
Nat iona l C o m m i t t e e on V io lence a n d 
rep resen ts fou r teen mon ths ' w o r k by a 
b r o a d l y - b a s e d C o m m i t t e e of p rominen t 
Austra l ians. A m o n g the issues c o v e r e d in 

the Repor t are d o m e s t i c v io lence , ch i ld 
abuse , v i o l ence in the s t reets a n d 
v io l ence o n pub l i c t ranspor t . 

The Repor t ' s th ree ma in par ts 
a d d r e s s the i n c i d e n c e a n d p r e v a l e n c e of 
v i o l ence in Austra l ia , the c a u s e s of 
v io lence , a n d po l i cy op t ions , w h i c h 
inc lude 138 r e c o m m e n d a t i o n s m a d e b y 
the C o m m i t t e e for the p reven t i on a n d 
con t ro l of v io lence . 

The C o m m i t t e e ' s w i d e - r a n g i n g 
r e c o m m e n d a t i o n s bear u p o n s u c h key 
a reas as fami ly suppor t , ch i ld care , 
e m p l o y m e n t t raining, a n d a d d r e s s s u c h 
con t rove rs ia l t o p i c s as f i rearms con t ro l 
a n d the pun i shmen t of v io lent o f fenders . 

The Repor t is i l lust rated wi th severa l 
e v o c a t i v e co lou r d r a w i n g s by 
Sir S idney Nolan. 

Violence Today series 
I S S N 1 0 3 2 - 7 8 9 4 
$ 4 . 0 0 each or $ 2 0 complete set. 

No. 5, Swanton, Bruce 1989 . 
Violence and Public Contact Workers 
I S B N 0 6 4 2 1 0 4 9 6 4 . 

No. 6, Wright, Andree and Aisbett, 
Kate 1 9 8 9 . 
Violence on Television 
I S B N 0 6 4 2 1 4 8 3 1 7. 
No. 7, Hazlehurst, Kayleen 1 9 8 9 . 
Violence, Disputes and their Resolution 
0 6 4 1 1 4 8 6 3 5. 

No. 8 , Nugent, Stephen; Wilkie, Meredith; 
Iredale, Robyn 1 9 8 9 . 
Racist Violence 
0 6 4 2 1 4 9 2 4 0 . 
No. 9 , Pinto, Susan and Wardlaw, Grant. 
Political Violence 
0 6 4 2 1 4 9 9 5 X. 

Publisher: Cambridge 
University Press 
Distributed by The Law Book Company Limited 
44-50 Waterloo Road. North Ryde, NSW 2113 

Braithwaite, John 1989 . 
Crime, shame and reintegration 
ISBN 0 5 2 1 3 5 6 6 8 - 7 . 2 3 6 pp. $ 1 9 . 9 5 
(paperback), $ 5 5 . 0 0 (hardback). 
In this b o o k J o h n Bra i thwai te a rgues that 
s o m e soc ie t ies have h igher c r ime ra tes 
than o the rs b e c a u s e of their d i f ferent 
p r o c e s s e s of sham ing w r o n g d o i n g . 
Shaming c a n b e c o u n t e r p r o d u c t i v e , 
m a k i n g c r ime p r o b l e m s worse . Howeve r , 
w h e n s h a m i n g is d o n e wi th in a cul tura l 
con tex t of r e s p e c t for the o f fender , it c a n 
be an ex t raord inar i l y power fu l , ef f ic ient 
a n d just fo rm of soc ia l cont ro l . Crime, 
shame and reintegration is an impor tan t 
con t r i bu t i on to genera l c r im ino log i ca l 
theory. 

Publisher: CCH Australia Ltd 
P0 Box 230, North Ryde. NSW 2113 

Australian Income Tax Legislation 
estimated availability February 1 9 9 0 . 
$ 6 8 . 0 0 payment with order ( $ 7 8 . 0 0 if 
invoiced). 
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Four vo l ume 1990 ed i t ion c o m p r i s e s : 

Vol. 1A 
• Index (cove r ing all four vo lumes) 

• A s s e s s m e n t Ac t Sec. 1 - 8 9 

Vol. 1B 

• A s s e s s m e n t Ac t Sec. 9 0 - 3 1 5 

Vol. 2 
• I n c o m e Tax Regu la t ions a n d Index 
• Fr inge Benef i ts Tax Leg is la t ion 

a n d Index 
• Rat ing A c t s a n d Index 
• Tax Admin is t ra t ion Act , Regu la t ions 

a n d Index 
• Admin is t ra t i ve A p p e a l s Leg is la t ion 

a n d Index 
Vol. 3 
• In ternat ional A g r e e m e n t s a n d Index 
• O c c u p a t i o n a l Supe rannua t i on 

Leg is la t ion a n d Index 
• Other Leg is la t ion a n d Index 
• Full tex t of a m e n d m e n t Bills 

Law of Employment in Australia 
by CCH Industrial Law Editors in 
consultation with Peter Punch 1989. 
784 pp. $58.00 payment with order 
($66.50 if invoiced). 

Publisher: Figgie 
International Inc 
1000 Virginia Center Parkway, Richmond, 
VA 23295 USA 

1988 
The Figgie Report Part VI 
The Business of Crime: The Criminal 
Perspective 
This b o o k is the final repor t in a s ix-par t 
ser ies of repor t s o n c r ime in Amer i ca . It is 
i nc l uded in Criminology Australia as it 
m a k e s a va luab le new con t r ibu t ion to the 
f ie ld of c r im ino logy , as the f o c u s of the 
repor t is an e x a m i n a t i o n of cr iminal 
act iv i ty f rom the pr isoners ' v iewpo in t . 
A c o p y of the Repor t is he ld in the 
Barry Library. 

Dr S imon Dinitz a n d Dr Rona ld Huff of 
the Cr iminal Jus t i ce R e s e a r c h Cent re led 
the t eam of r esea rche rs w h o s u r v e y e d 
589 o f fenders serv ing s e n t e n c e s for 
p roper t y cr ime. Dr Gera ld S w a n s o n led a 
t e a m of e c o n o m i s t s w h o s tud ied the 
e c o n o m i c p e r s p e c t i v e s on cr ime. The 
c o m b i n e d o b s e r v a t i o n s of these t w o 
g r o u p s p r o v i d e s a revea l ing insight into 
the reasons for c o m m i t t i n g cr imes, a n d 
g ives pr isoners ' v i ews on poss i b l e 
so lu t ions to the p rope r t y c r ime p rob lem. 
The repor t d i s c u s s e s p e r c e p t i o n s of the 
c o s t s a n d benef i t s of cr ime, p rov i des 
useful ra t ings of c r ime p reven t i on i ndexes 
a n d g i ves prof i les of the di f ferent 
c a t e g o r i e s of p rope r t y o f fenders . 

The Business of Crime: The Criminal 
Perspective has impor tan t pub l ic po l i cy 
impl ica t ions, as wel l as useful in fo rmat ion 
on c r ime p reven t ion for the genera l 
commun i t y . 

Earlier repor ts in the ser ies d i s c u s s e d 
the a t t i tudes a n d op in ions of c r ime 
v ic t ims, a n d of the p ro fess iona ls i nvo l ved 

in the f ight aga ins t cr ime. They are 
namely : 

Part I America Afraid — The General 
Public 

Part II The Corporate Response to Fear 
of Crime 

Part III A Fourteen City Profile 
Part IV Reducing Crime in America 

Succesful Community Efforts 
Part V Parole — A Search for Justice 

and Safety 

Publisher: The Federation Press 
PO Box 45, Annandale NSW 2038 

Grabosky, Peter and Sutton, Adam 
(Eds) 1989. 
Stains on a White Collar 
ISBN 1 86287 009 8. 288 pp. 
$22.95 paperback. 
Stains on a White Collar p resen ts 14 c a s e 
s tud ies of harmful c o n d u c t by Aust ra l ian 
bus iness . The au thors recoun t the f ac t s 
a n d the c o n s e q u e n c e s su r round ing 
c o r p o r a t e m i s c o n d u c t in e a c h case , a n d 
d e s c r i b e wha t c a n be d o n e to p reven t a 
recur rence . The harmful c o n d u c t m a y b e 
cr iminal , m a y invo lve n e g l i g e n c e or m ay 
be the result of a g o v e r n m e n t regu la to ry 
a g e n c y fai l ing in its respons ib i l i t y to 
ensure c o r p o r a t e c o m p l i a n c e . This 
impor tan t b o o k m a k e s a va luab le 
con t r i bu t i on to the ana lys is of the c a u s e s 
a n d c o n s e q u e n c e s of c o r p o r a t e 
m i s c o n d u c t in Austra l ia. 

Wallace, Jude and Pagone, Tony 
(Eds) 1989. 
Rights and Freedoms in Australia 
ISBN 1 86287 026 8. 225 pp. approx. 
$15.95 paperback. 
This b o o k d e s c r i b e s the bas i c po l i t ica l 
a n d civi l r ights of c i t izens. It is a ma jo r 
exam ina t i on of f r e e d o m in m o d e r n 
Austra l ia a n d is pub l i shed in a s s o c i a t i o n 
wi th the V ic tor ian Counc i l of Civil 
L ibert ies, w h o s e m e m b e r s have con -
t r ibu ted c h a p t e r s in their spec ia l i s t areas. 
The sub jec t mat ter is d i v i d e d into e ight 
par ts c o v e r i n g F reedom, Welfare, Dea l ing 
wi th the Gove rnmen t , Cr ime, Rights 
aga ins t Others, Marr iage, Abo r i g i nes a n d 
H u m a n Rights. 

Publisher: Kedfern Legal 
Centre Publishing 
13A Meagher Street, Chippendale, 
NSW 2008 

Anderson, Tim 1989. 
Inside Outlaws: A prison diary 
ISBN 0 947 205 07 1. 184 pp. 
$16.95 paperback. 
Inside Outlaws is a n i m p o r t a n t 
c o n t r i b u t i o n to our k n o w l e d g e of the 
A u s t r a l i a n p r i s o n s y s t e m . In a s e r i e s of 
p e r s o n a l e s s a y s , T i m A n d e r s o n 
r e c o u n t s his e x p e r i e n c e s of s e v e n 
y e a r s in g a o l . He d e s c r i b e s t he 
v i o l e n c e , d r u g use , c o r r u p t i o n a n d 
b r u t a l i t i e s of our p r i s o n s . Th is b o o k is 
s t r o n g e v i d e n c e of t he n e e d fo r r e f o r m 
of t he A u s t r a l i a n p r i s o n s y s t e m . 

jfcustmliczz. J&iKtsto 
ot Gfisa'aology 

Keeping People out of Prison 
27-29 March 1990, Hobart 
The inc reas ing use of c o m m u n i t y - b a s e d 
co r rec t i ona l o rders , a n d the d e m a n d that 
s u c h o rde rs be u s e d to r e d u c e p r i son 
popu la t i ons fo rm the f o c u s for this 
c o n f e r e n c e . These o rde rs inc lude not 
on ly the t rad i t ional p r o b a t i o n a n d pa ro le 
o rde rs bu t the newer c o m m u n i t y se rv i ce 
a n d h o m e de ten t i on orders . Such 
c h a n g e s have p r o d u c e d strains for s o m e 
c o m m u n i t y - b a s e d co r rec t i ona l o f f i cers 
a n d their c h a n g i n g range of dut ies a n d 
ro les will be d i scussed . The c o n f e r e n c e 
will a l so a l low for d i s c u s s i o n of the 
s u c c e s s e s (and fai lures) of va r ious 
c o m m u n i t y - b a s e d co r rec t i ona l act iv i t ies 
that have b e e n i n t r o d u c e d in Austral ia. 

The Future of Committals 
1 - 2 May 1990, Canberra 
R e m o v i n g commi t t a l hear ings has b e e n 
s u g g e s t e d as one m e a n s of m a k i n g 
bet ter use of s c a r c e cour t resources . 
S o m e commi t t a l hear ings in Aust ra l ia 
have t aken c o n s i d e r a b l e t ime a n d 
a b s o r b e d grea t resources , a n d it is 
r e a s o n a b l e to ques t i on the app rop r i a te -
ness of s u c h p rocedu res . The c o n f e r e n c e 
will there fore cons ide r the v i r tues a n d 
d r a w b a c k s on a nat ional level, of 
e l iminat ing commi t t a l hear ings. T h o s e 
de l ibera t ions will d raw u p o n the 
e x p e r i e n c e s of the var ious jur isd ic t ions. 

Librarians in the Criminal 
Justice System 
29-31 May 1990, Canberra 
This will b e the seven th b iennia l 
c o n f e r e n c e for c imina l jus t ice l ibrar ians to 
mee t a n d d i s c u s s the d e v e l o p m e n t s in 
l ibrary serv ices , d a t a b a s e s a n d tech -
n o l o g y that a f fec t their work . The staff 
f rom the Barry L ibrary at the Inst i tute will 
p rov ide an u p d a t e of the var ious nat iona l 
a n d in ternat ional d e v e l o p m e n t s in 
a c c e s s i n g c r im ino log ica l sou rces . The 
c o n f e r e n c e will be p rac t i ca l l y o r i en ted 
a n d will invo lve w o r k s h o p s a n d on-s i te 
visi ts to o ther re levant l ibrary faci l i t ies 
in Canber ra . 

Preventing Youth Suicide 
24-25 July 1990, likely venue Adelaide 
The con t inu ing p r o b l e m of you th su ic ide 
is an issue of major c o n c e r n in Aust ra l ia 
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t oday , a n d a top ic of recen t r e s e a r c h 
wi th in the Inst i tute. Whi le that, a n d o ther 
c o n t e m p o r a r y resea rch wil l b e repor ted , 
this c o n f e r e n c e will f o c u s o n p reven t i ve 
p rog rams , a n d in par t icu lar t hose that 
have p r o v e d s u c c e s s f u l o v e r s e a s a n d 
w h i c h c o u l d b e u s e d in Austra l ia. 

For further in fo rmat ion o n any of 
t hese c o n f e r e n c e s p l ease c o n t a c t 
Jul ia Vernon: 

P r o g r a m s Sec t i on 
The Austra l ian Insti tute of Cr imino logy 
G P O Box 2 9 4 4 
Canbe r ra ACT 2601 , Aust ra l ia 
Ph: (06) 274 0 2 0 0 

International 
Where is Crime Going to? Recent 
developments in Crime, Criminal 
Policy and Crime in the East and 
the West 
First International Conference of the 
Indonesian Society of Criminology 
The Samur Beach Hotel, Bali, Indonesia 
17-20 December 
This ma jo r C o n f e r e n c e in the As ia-Pac i f ic 
reg ion is be ing o r g a n i s e d in joint c o -
ope ra t i on wi th the Aus t ra l ian Inst i tute of 
Cr im ino logy . The Aust ra l ian Inst i tute wil l 
p rov ide secre tar ia t faci l i t ies, a n d regis ter 
Eng l i sh -speak ing a n d Eu ropean part ic i -
pants. I ndones ia a n d J a p a n will a l so 
p r o v i d e secre tar ia ts . 

The n e w Indones ian Soc ie ty has 
recent ly b e e n es tab l i shed under the 
cha i rmansh ip of Boy Mad juno . The 
C o n f e r e n c e wil l be s p o n s o r e d by the 
Du tch G o v e r n m e n t a n d the As ia 
Foundat ion , a n d has the t heme 'Where is 
Cr ime G o i n g to? Recen t d e v e l o p m e n t s in 
Cr ime, Cr iminal Pol icy a n d Cr ime in the 
East a n d the West ' . S p e a k e r s inc lude 
in ternat ional e x p e r t s in c r i m i n o l o g y / l a w 
as wel l as Indones ian G o v e r n m e n t 
Ministers. 

Dur ing the C o n f e r e n c e there wil l b e 
spec ia l cu l tura l events . For further 
in fo rmat ion con tac t : 

The Austra l ian Insti tute of Cr imino logy 
G P O Box 2 9 4 4 
Canbe r ra A C T 2601 , Aust ra l ia 

9th Commonwealth Law Conference 
Auckland, New Zealand 
16-20 April 1990 
M o r e than 100 s p e a k e r s will de l iver 
p a p e r s in over 50 sess ions at the 
c o n f e r e n c e . The s p e a k e r s rep resen t the 
peak of lega l t rad i t ion in their h o m e 
coun t ry a n d inc lude: the Rt H o n 
Sir Shr idath Rampha l , Sec re ta ry -Genera l 
of the C o m m o n w e a l t h Secretar ia t ; the 
H o n M a d a m e Jus t i ce Ber tha Wi lson, the 
first w o m a n to b e a p p o i n t e d a j udge of 
the S u p r e m e Cour t of Canada ; the 
H o n Mr Jus t i ce Ras joomer Lallah, recent ly 
a p p o i n t e d cha i rman of the Un i t ed 
Nat ions H u m a n Rights Commi t t ee ; the 
Rt H o n L o r d M a c k a y of Clashfern, the 
Brit ish L o r d Chance l lo r ; a n d many others. 

The p r o g r a m will c ov e r a number of 
w i d e - r a n g i n g issues inc luding: 

• in ternat ional env i ronment p r o b l e m s 
• l iabil i ty for t e c h n o l o g i c a l d isas ters ; 
• i nd i genous p e o p l e s a n d the law; 
• Ch ina a n d H o n g K o n g in the 1990s; 
• juven i les a n d the legal p rocess . 

For further in format ion, c o n t a c t your 
Law Soc ie ty or Bar Assoc ia t i on , or: 

C o m m o n w e a l t h Law C o n f e r e n c e 
PO Box 1 2 - 4 2 2 , Auck land , N e w 
Z e a l a n d 
Te lephone (649) 525 1240 
Facs imi le (649) 525 1243 

Crime Congress: 1990 
8th United Nations Congress on 
the Prevention of Crime and the 
Treatment of Offenders 
Havana, Cuba (tentative) 
27 August-7 September 1990 (tentative) 
The ob jec t i ve of the Un i ted Na t ions Cr ime 
C o n g r e s s is to p r o m o t e in ternat ional c o -
ope ra t i on in the f ield of c r ime p reven t i on 
a n d cont ro l . The C o n g r e s s is a lso 
e x p e c t e d to f inal ise a n d r e c o m m e n d for 
a d o p t i o n by the leg is la t ive b o d i e s of the 
Un i ted Na t ions a number of draf t m o d e l 
t reat ies, s tandards , no rms a n d gu ide l ines. 
The t h e m e of this c o n g r e s s is 
' In ternat ional C o - o p e r a t i o n in Cr ime 
Prevent ion a n d Cr iminal Jus t i ce for the 
Twenty-Fi rst Century ' . 

For further in format ion p l ease 
con tac t : 

Eduardo Vetere 
Execu t i ve Secre ta ry 
Eighth Un i ted Nat ions C o n g r e s s o n 

the Prevent ion of Cr ime a n d the 
Treatment of O f fenders 

Un i ted Na t ions Of f ice at V ienna 
PO Box 500, A - 1 4 0 0 Vienna, Aust r ia 
Tel: 2 1 1 3 1 - 4 2 7 2 or 2 1 1 3 1 - 5 2 7 8 
Telex: 135612 
Facsimi le: 2 3 2 1 5 6 

Housing Debates — Urban Challenges 
International Housing Research 
Conference 
Paris, France 
3-6 July 1990 
Eight pr inc ipa l w o r k s h o p s have b e e n 
es tab l i shed to exam ine the C o n f e r e n c e 
theme, 'Hous ing D e b a t e s — Urban 
Cha l lenges ' : Hous ing a n d Publ ic Pol icies; 
Hous ing Tenure; C h a n g e s in L i festy le a n d 
Hous ing ; Res ident ia l Mobi l i ty a n d U r b a n 
Changes ; Produc t ion : Sys tems a n d 
Ac to rs ; Me t ropo l i t an areas: d i v i d e d a n d 
po la r i zed ci t ies; Hous ing , U r b a n Spaces , 
Sa fe ty / Insecur i t y ; Rehabi l i ta t ion, new 
Cons t ruc t i ons a n d U r b a n Rest ructur ing. 
Three pane l - d i scuss i ons will be he ld on 
the fo l low ing top ics : ' I l legali ty, informal i ty, 
i r regular i ty in hous ing ' ; 'D ivers i f ied needs , 
spec ia l - pu rpose housing' ; ' Fo reshadow ing 
in the f ie ld of hous ing ' . In add i t ion , 
s p e c i a l i s e d w o r k s h o p s will be held. 

The C o n f e r e n c e will be he ld at the 
Cite d e s S c i e n c e s et de I ' lndustr ie 
(La Villette), 30, avenue Corent in Car iou, 

me t ro Porte de la Vil lette. Af ter e a c h 
a f t e rnoon sess i on dur ing the Con fe rence , 
pa r t i c ipan ts will be o f f e red a c h o i c e of 
o r g a n i s e d visi ts to re levant s i tes of 
interest in a n d a r o u n d Paris. 

The c o s t of C o n f e r e n c e pa r t i c ipa t ion 
has b e e n f i xed at the conve r t i b l e va lue of 
180 ECU (a round US$200) . For further 
in fo rmat ion p l ease c on tac t : 

C ILOG — Fonda t i on d e s Vil les SN 
28 bis, b d de Sebas topo l , F - 7 5 0 0 4 
Paris, F r a n c e 
Te lecop ie /Fax : 33 1 4 2 74 52 62 
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New Institute ot Security 
Studies 
The Inst i tute of Secur i ty Stud ies is a 
spec ia l i s t r esea rch a n d d e v e l o p m e n t unit 
w h i c h has b e e n es tab l i shed wi th in the 
Wes te rn Aust ra l ian Co l lege of A d v a n c e d 
Educa t i on to se rv i ce the n e e d s of pub l i c 
act iv i ty inc luding: 

• co rpo ra te , industr ia l a n d d o m e s t i c 
secur i ty ; 

• c o m p u t e r hardware , so f tware a n d 
d a t a b a s e secur i ty ; 

• spec ia l i s t staff t ra in ing for pe rsonne l 
invo lved in key secur i ty act iv i t ies; 

• c o m m u n i c a t i o n s a n d o f f ice secur i ty ; 
• the p ro tec t i on a n d secur i ty of 

in format ion; 
• p ro tec t i on aga ins t industr ia l a n d 

c o m m e r c i a l e s p i o n a g e ; 
• retai l s tore a n d c o m m e r c i a l secur i ty . 

As wel l as under tak ing r e s e a r c h a n d 
deve lopmen t a n d da ta gather ing activit ies, 
the Inst i tute ini t iates a n d suppo r t s tert iary 
level s tud ies for t hose e n g a g e d in 
secur i t y - re la ted o c c u p a t i o n s , a n d 
o rgan i ses c o n f e r e n c e s a n d w o r k s h o p s in 
the a reas of secur i ty s tudies. 

For further in fo rmat ion con tac t : 

Dr Cl i f ton Smith 
Di rec tor 
The Inst i tute of Secur i ty Stud ies 
Weste rn Aust ra l ian Co l l ege of 

A d v a n c e d Educa t i on 
N e d l a n d s C a m p u s , H a m p d e n R o a d 
Ned lands , Wes te rn Austra l ia 6 0 0 9 
Tel: (09) 3 8 6 0 3 4 2 

Appointment to new crime 
prevention unit at Telecom 
Mr Dennis Chal l inger, fo rmer ly Ass is tan t 
Di rector , In fo rmat ion a n d Training, 
Aust ra l ian Inst i tute of Cr im ino logy , has 
unde r taken a cha l l eng ing new pos i t i on 
wi th Te lecom Austra l ia. Mr Chal l inger is 
the h e a d of new internal c r ime p reven t ion 
unit es tab l i shed at Te lecom in N o v e m b e r 
1989. The Unit will f o c u s on p roac t i ve 
ant i -c r ime s t ra teg ies rather than 
inves t iga t ing c r imes after they 
have o c c u r r e d . 

Appointment to Queensland 
Criminal Justice Commission 
One of the ma jo r r e c o m m e n d a t i o n s of the 
F i t zgera ld Inquiry in 1989 w a s the 

es tab l i shmen t of a Cr iminal Jus t i ce 
C o m m i s s i o n in Queens land . Dr Sa tyanshu 
Mukher jee , Pr inc ipal Cr imino log is t , 
Aust ra l ian Inst i tute of Cr imino logy , has 
b e e n a p p o i n t e d the D i rec tor of the 
R e s e a r c h a n d Co -o rd ina t i on Div is ion of 
this new Commiss ion . This d iv is ion wil l 
c o n d u c t r e s e a r c h o n admin is t ra t ion of the 
cr iminal j us t i ce s y s t e m in Queens land ; c o -
o rd ina te all ac t iv i t ies c o n c e r n e d wi th the 
admin is t ra t ion of cr iminal jus t i ce in 
Queens land ; a n d m a k e k n o w n its f ind ings 
to the Cha i rman of the Commiss ion , a n d 
wi th his app rova l , all o ther cr iminal jus t i ce 
a g e n c i e s in the State. 

Dr Mukher jee , w h o has b e e n wi th the 
Inst i tute for 13 years, will be on leave of 
a b s e n c e for the pe r i od of his c o n t r a c t 
w i th the Commiss ion . 

Appointment to Monash 
Professorial Board 
Mr Arie Fr ieberg, Law Facul ty, M o n a s h 
Universi ty, has b e e n e l e c t e d to the 
M o n a s h Pro fessor ia l Board. 

Australian Institute of 
Criminology moves to 
new building 
The Aust ra l ian Inst i tute of C r im ino logy will 
m o v e f rom the o f f i ces in C o l b e e Court , 
Phillip, w h i c h it has o c c u p i e d s ince 1973, 
to new o f f i ces in C a n b e r r a City. The 
Inst i tute will o c c u p y the Cr im ino logy 
Bui ld ing, 2 M a r c u s Clarke Street, 
Canbe r ra City, ACT 2601 (Tel No. (06) 
274 0200). The new bu i ld ing is 
conven ien t l y l o c a t e d c l ose to the Law 
Courts, Aust ra l ian Nat iona l Univers i ty a n d 
severa l g o v e r n m e n t depa r tmen ts . 

American Criminologist 
visits Australia 
Dr T. Duster, D i rec tor of the Inst i tute for 
the Study of Soc ia l C h a n g e in the Un i ted 
States, will be a Visi t ing Fel low wi th the 
Cr im ino logy Depa r tmen t of the Univers i ty 
of Me lbou rne f rom 1 M a r c h to 30 Apri l 
1990. C o n t a c t Dr Kenne th Polk of the 
Univers i ty on (03) 344 5 5 6 1 for further 
deta i ls of Dr Duster 's p rog ram. 

Canadian Criminologist visits 
Canberra 
Professor Cl i f ford D. Shear ing of the 
cen t re of Cr imino logy , Univers i ty of 
Toronto, Canada , is cur rent ly v is i t ing 
Austra l ia at the inv i tat ion of the Federa l 
A t to rney -Genera l ' s Depar tmen t , a n d is 
w o r k i n g wi th the law En fo rcemen t 
Coo rd ina t i on Unit o n po l i cy d e v e l o p m e n t . 
Pro fessor Shear ing wil l leave Aust ra l ia on 
8 March . 

Korean Criminologists visits 
the Australian Institute of 
Criminology 
Mr H a e c h a n g Chung, Pres ident of the 
new ly es tab l i shed K o r e a n Inst i tute of 
Cr imino logy , will be vis i t ing the Aus t ra l ian 
Inst i tute of Cr im ino logy , Canber ra , at 2 p m 
on Tuesday, 20 February, w i th a v iew to 
e x c h a n g i n g i deas a n d o b s e r v i n g var ious 
act iv i t ies of the Insti tute. Mr Chung wil l b e 
a c c o m p a n i e d by his wi fe a n d Mr Young 
Sunwoo , D i rec tor of P lanning a n d 
Coo rd ina t i on Of f ice of the K o r e a n 
Insti tute. 

Drug Policy in the Mersey 
Region, UK — A seminar 
On 12 February, Dr Pat O 'Hare , the 
Execu t i ve Edi tor of the International 
Journal on Drug Policy, g a v e the first 
seminar in the Aust ra l ian Inst i tute of 
Cr im ino logy O c c a s i o n a l Seminar ser ies 
for 1990. Dr O 'Hare , w h o is l o c a t e d at the 
M e r s e y Drug a n d In format ion Cent re in 
England, s p o k e o n 'Drug Use a n d Drug 
Pol icy in the M e r s e y Region, UK' . 
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