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Law violation and
big business

A member of the Research Division of the Australian Institute of
Criminology, Dr John Braithwaite recently returned from a visit to the
U.S.A. which he undertook privately with Mr Brent Fisse, a reader in
Law at the University of Adelaide. Both were interested in new appro-
aches to the problem of white collar crime and both were seeking to
understand the possible effects of adverse publicity in effecting changes
within companies which the law might not be able to achieve.

With this in view they visited a number of prominent companies
some of which have been featured in the media for mistakes or failures
to eliminate defects from products as a result of which there were both
criminal and civil suits. The two researchers were very well received by
company directors and senior officials, many of whom they found to
be as interested as they were in non-legal, media approaches to the
ensuring of quality production and avoiding mistakes or structures
likely to lead to the types of prosecution which could be counter-
productive.

It is easy to have recourse to law but experience has shown that
institutionalised controls such as the law can invoke institutionalised
evasions and since at the corporate level the best legal minds are engaged
the resulting protracted suits could be costly and ineffective in pro-
ducing the security which the public needs.

Dr Braithwaite and Mr Fisse returned with a great deal of new data
on company/media/law relations which should be valuable for future
preventative work in this difficult area.

Computer bibliography

The Institute is interested in the uses being made of computers in the
criminal justice system. As part of an information gathering exercise,
readers are invited to contribute to the compilation of a bibliography of
computer software packages capable of use in the Australian criminal
justice systems. Please complete the enclosed questionnaire in relation
to all packages whose existence is known to you, even if this knowledge
is ‘secondhand’ and incomplete. The resulting information will be made
available as an AIC publication. ‘

Please return the form to: john Walker, Australian Institute of
Criminology, P.O. Box 28, WODEN, A.C.T. 2606.
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Different cultures, different sentencing

The Assistant Director (Res-
earch) of the Australian Institute
of Criminology, Mr David Biles
attended an International Seminar
on ‘Culture and Criminality’ in
Messina, Italy in December. Mr
Biles presented a paper entitled
‘Culture and the use of Imprison-
ment’ to the International Centre
of Sociological, Penal and Pen-
itentiary Research and Studies of
which he is a member.

Mr Biles’s paper focused on the
formulation of explanations for
the widely differential rates in the
use of imprisonment in different
cultures.

He told the seminar that there
were many different approaches
that could be followed in assessing
the extent to which different
countries may be described as
‘punitive’ or ‘lenient’ in their
attitudes to law breakers.

For example he said, an analysis
could be made of the severity of
the penalties provided by the laws
of each country, or public opinion
could be sought of the appropriate
penalties that should be imposed.

He said the method of gauging
public opinion had been followed
by Newman in India, Indonesia,
Iran, Italy, Yugoslavia and the
United States, and by Wilson and
Brown in Australia. Mr Biles
stated that a study of Australian
imprisonment data showed no
correlation with the relative sizes
of police forces or with police
efficiency measures.

He said it could not be claimed
that where police work harder
more people would be in prison,
or that prisons were filled just
because they were there.

Mr Biles said there was no evid-
ence to say that high rates of
imprisonment resulted in lower
levels of crime.

In Australia, he said, the three
states with the highest rates of
imprisonment were the Northern
Territory, Western Australia and
Queensland.

These states had the highest
population of Aborigines who,
research had shown, were more
likely to be arrested than pro-
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Professor H.J. Eysenck, Director, Department of Psychology, Institute of Psychiatry,
University of London, Chairman IV International Study Seminar in Messina

ceeded against by summons, were
less likely to be granted bail while
awaiting trial, were more likely
to be convicted, and were less
likely to be fined or placed on
probation.

Mr Biles told the seminar that
because ethnic minorities such as
the Australian Aborigines and the
New Zealand Maoris live in con-
ditions of relatively severe econ-
omic and social deprivation, they
were grossly overrepresented in
prisons. Mr Biles stated that data
gathered from the eight Australian
States and Territories showed that
the numbers of people in Australian
prisons would not be reduced by
placing large numbers of offenders
on probation or parole.

It seemed reasonable to assume
he said, that communities with
high imprisonment rates were less
tolerant of deviance than those
with low rates.

But, he said, researchers Scott
and Al Fhakeb found that moral
indignation had little or nothing
to do with the penalty structure
for criminal offences after asking
the public in Finland, Sweden,
Norway, Denmark, the Nether-
lands and Kuwait to specify the
types of penalities they considered

appropriate for particular crimes.

Other aspects of Mr Biles’s
paper invited examination of the
relationship between levels of
imprisonment and the rate of
crime.

For example, whether high
levels of imprisonment were assoc-
1ated with low levels of crime;
whether the imprisonment of large
numbers of offenders resulted in
greater social benefit or public
safety; and whether there is a
measurable deterrent effect from
the high use of imprisonment.

In summary, Mr Biles concluded
that:

1. ethnic minorities appeared to
be associated with high impri-
sonment rates;

2. evidence of the relationship
between the use of imprison-
ment and the incidence of
crime provided no support for
the suggestion that high use of
imprisonment resulted in low
levels of crime; and

3. increasing rationality in the area
of criminal justice would signif-
icantly reduce the numbers of
prisoners in most countries in
the world and would reduce
costs and human suffering. ®




New publications

PROCEEDINGS - Training Project No. B4

CHILDREN'S RIGHTS AND JUSTICE
FOR JUVENILES

Australian Insitute of Criminology

COST-EFFECTIVE
BUSINESS REGULATION

William Clifford
and
John Braithwaite

Australian Insutute of Ciminology

A publication recently released by the Australian Institute of Crim-
inology suggests extending the rights of children to allow them to
institute proceedings in matrimonial matters involving their own
welfare.

The report, Children’s Rights and Justice for Juveniles, contains
papers delivered at a seminar organised by the Institute which was
visited by 35 participants from universities, police departments, the
Law Foundation of N.S.W., welfare departments, legal aid offices, legal
profession, the magistracy, the Australian Law Reform Commission,
women's refuges, juvenile aid bureaux and departments of Aboriginal
affairs.

The seminar specifically provided an opportunity for Dr John
Seymour, Commissioner of the Australian Law Reform Commission in
charge of the Commission’s reference on child welfare to submit pro-
posals to the critical appraisal of experienced workers in the field.

In his opening remarks to the seminar, Mr William Clifford, Director
of the Australian Institute of Criminology, recognised that the seminar
would probably see a divergence between those people approaching the
subject from a purely legal point of view, and those who would, while
not opposing legal recognition, feel that attention could more product-
ively be concentrated on the family environment,

Topics covered include children’s rights, legal aid representation of
children, rights of children in custody disputes, and Aboriginal juveniles
and justice.

Cost-Effective Business Regulation by William Clifford and John
Braithwaite is an account by the Australian Institute of Criminology of
the views of leading business people in Australia on the question of
corporate conduct.

Those people who were approached to make 2 contribution to the
publication made up a significant part of the Australian business elite.

The publication was constructed from preliminary interviews, ranging
from one to two hours, with thirteen business leaders and from a paper
on the subject compiled by the authors.

After the interview sessions, the authors’ paper on the subject
became a matter for round table talks involving six of the business
participants.

All agreed that government regulations were needed, and concluded
that the greatest problem lay with small companies which operated on
the fringe of an industry. But they took the view that the type of tight
American government regulatory control should not be followed in
Australia.

Most of the participants held the view that negotiation between
government and business was a more efficient way of resolving disputes
over regulations than by going through the courts.

The report, which the authors say is little more than a beginning,
documents the gradual moving forward of the thinking on the regulation
of business in Australia.

Companies participating included B.H.P., C.S.R., B.P. Australia, Esso
Australia, Shell Australia, G.E.C. Australia, 1.B.M. Australia, Nestle
Australia and the Western Mining Corporation.




William Clitford

DIRECTORS DIGEST

There is a mature, practically
urbane restraint about the average
Australian’s  attitude to what
appears to be the new threat of
terrorism. It may be disturbing to
know that this country has
‘arrived’ in the sense that terrorism
has either been adopted or has
penetrated this far; but the
instances are few and alarm is not
a very Australian characteristic.
One still wants to say ‘she’ll be
right’; and, after all, it is true that
there is, as yet, no comparison
between terrorism here and in
other parts of the developed world.
However, whenever people say
‘we are different — it can’t happen
here’, I am reminded of a Northern
Irish Judge who was trying cases
of terrorism in Cyprus in the late
1950s and mentioned to me that
the people would just not stand
for that kind of thing in the UK.
How disillusioned he must have
been 20 years later!

In this country the first few
parcel bombs exploded in 1975
during a period of political con-
flict. This was worrying until one
looked outside Australia. In the
same year terrorist activity was
stepped up in Europe. From under
100 significant incidents a year,
the figure approached 300, passed
300 the following year and then
rose to 725 actions in 1978.!
Kidnapping and terrorist attacks
had become endemic to South
America. In parts of Africa,
terrorist attacks were part of free-
dom fighting and countries as far
apart as the U.S.A., Japan and the
Philippines had a ration of bomb-
ings and outrages that made the
Australian experiences seem trivial.

Since then Australia has had the
Hilton bombing, the Woolworths
blackmail bombings and threats of
4

bombing and a number of quite
daring assassinations, culminating
in the brilliantly organised killing
of the Turkish Consul-General in
Sydney.2 This is still very far
removed from the pattern in other
parts of the world but now it is
noticeably following the general
trend. So what should Australia
expect — or do about it.

Doubtless in the inner enclaves
of Australian security there are
well-written scenarios of possible
terrorist futures and the counter
measures which might be taken.
This is normal procedure. If
experience in other countries is
worth anything, these forecasts
should be examined very carefully
in the light of political develop-
ments and the political realities
within Australia itself. It has been
suggested in some quarters that
Australia has such a firm found-
ation of political stability and is
so far removed from world events
that its real danger is likely to
flow from commercial rather than
political terrorism. I do not share
this confidence. Even if the country
is stable, terrorists can be imported
and gradually build local cells —
first from the lunatic fringe and
later from the frustrated idealists.
A country may have trouble from
exile groups and may suffer from
the exploitation of its extensive
media coverage.

All terrorism is criminal in that
it involves breaking the laws, but
the Australian threat seems to be
(a) political, (b) criminally organ-
ised and (¢) commercial terrorism
— in that order.? The political
variety has been demonstrated by
minorities seeking to attract Aust-
ralian and world attention to their
grievances by the placing of bombs

in Australia: it has been illustrated
by the parcel bombs which coinci-
ded with a period of political
division and by the deliberate
killing of a diplomat.

‘Criminally organised’ means
the terror used by organised gangs
to establish or maintain their
authority. The drug trade and
gambling have given these oper-
ations added profitability and the
obviously planned assassination of
one person within the Melbourne
Courthouse and another in a drug
growing area are simply isolated
instances of ‘contract Killings’
which the police could document
with  other less publicised
examples.

Finally, commercial blackmail,
by planting bombs in stores, has hit
Australia with a vengcance in recent
months and, as a by-product, has
provided scope for irresponsible
hoaxers to disrupt shopping or
indulge their grievances against the
retailers.

To look at the political variety
first, it is a truism that political
terrorism is an outgrowth of a
troubled democracy. It cannot
thrive in a non-democratic State
where movement is controlled and
where therc arc street, neighbour-
hood, school, factory and court-
yard committees to link the public
with the governmental system of
behavioural control. It can only
thrive in the kind of democratic
society where it can find divisive
hooks on which to hang a plausiblc
cause. While democracy, to be
meaningful and to survive, necds a
basic minimum of social justicc,
the concept is so rclative that
troubles in a democracy do not
have to be profound in order to
provide a basis for violent react-
ions.* The relativity of the concept




of justice links it closely with the
expectations of the young, so that
when we are looking for trouble,
it is important to be sensitive to
the gaps being created in any
country between hopes and oppor-
tunities. Also where equality is a
synonym for justice, it is less the
affluence and poverty than con-
spicuous disparities in life styles
which should sound the alarms.

In a consumer democracy, there
is a high premium on success —
however it may be achieved. And
since success is a rare commodity,
vaunted daily as the norm by the
media, it pressures the laggards and
provides an incentive for those
who cannot achieve success legally
to achieve it illegally. In terrorist
torn Italy, interviews with 1,200
young people of both sexes be-
tween 14 and 20, conducted by
interviewers of the same age group,
revealed a youth culture highly
politicised, deeply disillusioned
with the system, diffident about
the future and often sexually
maladjusted. In other words, there
was a pervading sense of personal
failure.

In any country, therefore, where
there is an education system (for-
mal and informal) which raises
unrealistic expectations and where
this is accompanied by an econo-
mic structure unable to satisfy the
expectations and technically com-
mitted to a frustrating level of
youth unemployment, the extrem-
ists do not have to look far for
recruits. For violence depends to
no small extent on ‘how badly
socicties violate soctally derived
expectations about the means and
needs of human action’,’ and it
should not be overlooked that we
live in an age which has not only
recognised violence as a means to
an end but has justified it for its
own sake.

The terrorism practised by
organised gangs may be expected
to grow to the extent that law and
law enforcement are unable to
deal with organised crime. Organ-
ised crime, to grow, needs a public
demand for illicit supplies and
depends upon its ability to suborn
those in a position to stop that

growth — not only in the criminal
justice services but also in politics.
New types of laws are required
similar to the RICO Act6 in the
United States, which breaks new
ground in trying to deal with
groups as well as individuals. But
any democracy should be con-
cerned when the power of the
purse can even extend to affecting
the process of legislation.

In Australia, as elsewhere, the
evidence for this kind of thing is
extremely difficult to obtain and
the few dramatic cases that arise
are not always indicative of the
extent of the problem. To deal
effectively with organised crime,
drug trafficking and certain types
of corporate crime, Australia has a
number of extremely difficult
decisions to make — such as
determining the extent of privacy,
setting the limits to be placed on
police investigations and deciding
the degree of external scrutiny of
the problems within the law
enforcement agencies themselves.

On the one hand these can be a
necessary counter to abuse and
corruption, on the other hand
they could make it more difficult
to discover corruption. On the one
hand they may protect the public
against the police, on the other
hand they may expose the public
to those that the police are trying
to deal with.

Commercial blackmail by terror-
ism 1s as difficult to deal with as
any blackmail and becomes more
so when the retailers concerned
begin to compare the costs of
paying off with the losses in rurn-
over. As in any blackmail, the
victim is placed in a dilemma and
his cooperation with the black-
mailer will be in direct proportion
to the effectiveness of the police.
Ultimately it is the public which
will pay — not only by exposure
to death and injury but via higher
prices.

What has been interesting as the
hoaxes develop, has been the relat-
ive indifference with which the
public have treated the possibility
that bombs might be hidden.
Where known criminals are invol-
ved, there is more hope of the

police successfully tracing them
than if newcomers enter the field
— as is true with most crime. And
in dealing with a situation where
there may be a real threat or a
hoax, calculated risks may have to
be taken, both by the retailers and
the public.

Ultimately it seems that Aust-
ralia will have to accommodate
itself to the possibility of some
forms of terrorism — however
outraged it may be at this possib-
ility. It should have emerged from
the foregoing that terrorism is not
just a problem for the specialists.
The best way for the public out-
rage to be expressed is not just to
kick those in power to perform
self-righteous rituals of more laws,
heavier sanctions and increased
manpower but for the public to
become fully involved in the
counter action which has to be
taken.

As we have seen, political terror-
ism thrives on the divisions in
society and the gaps between
expectations and realities. There
are ways in which these dangers
can be minimized. Criminally
organised terrorism could not
thrive if the organised criminals
were not, in fact, giving the public
what it is prepared to pay for, i.e.,
drugs, gambling, sexual indulgence,
etc. And with commercial terror-
ism, the extent to which the
public can be informed and
develop an understanding of the
risks is crucial to the extracting of
the blackmailer’s teeth.

Therefore, a nationwide educat-
ional campaign is necessary to pre-
pare for the shape of things to
come, to alert people to the fact
that terrorism will succeed or fail
according to the way in which the
public is able to join in, pass vital
information about unusual events
and negate the hopes and expect-
ations of the terrorists. The public
in this context includes the media,
because the media has had an
ambivalent role in terrorism in the
past.

(continued on P. 6)



Happenings

The Criminology  Research
Council at its meeting in Canberra
in December 1980, made the
following grants:

. $3,954 to Dr J.J. Pigram, Mr
R.M. Boskovic and Dr D.J.
Walmsley of the Geography
Department of the University
of New England to undertake a
study of tourism and crime in a
number of coastal areas in
northern New South Wales.

. $10,680 to Mr D. Challinger,
Lecturer in Criminology at the
University of Melbourne, to
undertake a project assessing
the utility of fines.

At its meeting in Canberra in

March 1981, the following grants_

were made:

. $8 360 to the Australian Insti-
tute of Aboriginal Studies to
enable Professor Colin Tatz of
the University of New England
to undertake a study of the
impact of Australian criminal
law on remote Aboriginal com-
munities in the Northern Terri-
tory.

$12,685 to the New South
Wales Bureau of Crime Statistics

and Research to facilitate a
study of homicide in New
South Wales over the pernod
1969 to 1979.

$10,141 to Mr Tony Rees in
association with the Canberra
College of Advanced Education
for a survey of private policing
in Australia.

. $3,000 to Mr R.G. Broadhurst
of the University of Western
Australia to assist with a
research project aimed at ascer-
taining the impact of factual
television programs on attitudes
towards tlie correctional system.

The Council’s Eighth Annual
Report, tabled in Federal Parlia-
ment in December 1980, contains
details of all previous grants.

His Grace Elias Mutale, the
Catholic Archbishop ot Kasama in
Zambia paid a visit to the Institute
last month.

His visit was at the invitation of
the Director of the AILC.. Mr
William Clifford.

The Archbishop discussed the
problems of crime in his own
country, and also the work of the
Institute.

He was presented with some of

the Institute’s publications and
showed great interest in duplicating
some of this work in an African
setting.

The S51st ANZAAS Congress
will be held in Brisbane from
11-15 May at the University of
Queensland.

Those attending the criminology
section include the President, the
Hon. Mr Justice Kirby, the Chair-
man of the Australian Law Reform
Commission, Dr Helmut Loiskandl,
Department of Anthropology and
Sociology, University of Queens-
land, and Mr Matthew Foley,
Department of Social Work, Uni-
versity of Queensland.

The Australian Institute of
Criminology will be represented
by Dr John Braithwaite who will
deliver a paper entitled ‘Do Slums
Really Cause Crime?’

Topics to be discussed include
‘Aboriginal and Islander People
and the Criminal Justice System’,
‘Aboriginals and the Law’, ‘Foren-
sic Use of Psychosocial Evi-
dence’ and ‘Natural Justice and
the Hidden Courts’.

The main theme of the con-
ference s ‘Energy and Equity’
which will cover specialist areas
from Architecture to Zoology.

- .

(continued from P. 5)

The official reaction to terror-
ism should probably lie somewhere
between the extremes demon-
strated by Western Germany and
Italy. In Western Germany success
over the Bader Meinhoff led to
the Rasterfabndung, a computer-
ised scanning technique which has
been challenged by civil libertarians
as an overkill detrimental to
society since it brings the whole
population under scrutiny and
could be greatly abused by unscru-
pulous governments. Italy, on the
other hand, has gone through her
purgatory of terrorism without
the kind of legislation which would
interfere with human rights or
human freedoms. Perhaps for that
reason the [talian reaction has been

less efficient than the German’s.
6

Britain in Northern Ireland is
trying to strike a middle course:
but the evidence given to the
Royal Commission on Criminal
Procedure shows strong support
for an increase in police powers
and the abandonment of the
Judges Rules or other devices to
protect an accused.

With these models ahead, Aust-
ralia should be able to choose its
own pattern, but one thing is
certain. If this country is thinking
of terrorist prevention rather than
cure, then it should be acting now
to evolve a common criminal law
and the kind of uniform and
coordinated reaction to crime
which could work smoothly and
swiftly at Federal and State levels.
Some progress has been made -

a great deal more is needed.

1. According to Charles A. Russcll,
‘Europe: Regional Review' in Terror-
ism: An International journal, Vol. 3,
Nos. 1 and 2, 1979, p. 159.

2. This is not to suggest that these
incidents are linked.

3. Some¢ would not use ‘terrorism’
here since the victims arc nov always
the public.

4. The term ‘demacratic’ is used loosely
here. It does not mean that che existence
of terrorism denotes a democratic state,
eg., in Latin America. Successful
terrorism probably indicates, howcver,
incffective controls of movement.

5. T.R. Gurr, Wby Mcn Rebel, 1970.
6. The Racketecr Influenced and Cor-
rupt Organisations Act.




Criminologist- A ‘woman in question’

Criminologist with the Australian Institute of
Criminology, Jocelynne Scutt believes power
corrupts, but lack of power corrupts absolutely.

Ms Scutt, 2 self-confessed feminist, was speaking
on A.B.C. television where she was being interviewed
on the program ‘Woman in Question’ televised
nationally on 4 January 1981.

Ms Scutt told interviewer Terry Lane that women
had been deprived of any access to political insti-
tutions, therefore they had been deprived of any
political power and this had meant that they had
had to use subterfuge to ger their ideals across.

Ms Scutt’s program was onc of a series which
aimed to study women who had made their mark in
business and in sport, political and feminist causes,
religion, and in literature.

Below are scveral key questions, and how they
were answered by Ms Scutt who has been described
as academically the most qualified woman lawyer
in Australia.

Q. Did anyone in your family — your motber, for
example — influence your feminist views?

A. Both my mother and father were important in
my childhood, and 1 was unrestricted in formulating
ideas and coming to decisions. I had very strong role
models in the women in my family. My mother and
particularly my maternal gmndmother were feminists.

Q. Is it possible for a man to be a feminist?
A. Possible, but not probable.

Q. Is there any prominent Australian man whom
you would call a feminist?

A. I can’t think of one.

Q. You bave been quoted as saying the nuclear
family is not the natural base unit of society. Could
you elaborate on that?

A. The nuclear family is a relatively modern event.
Village socicties did not adopt this form of living,
and in our own history therc has been a diversity
of living patterns. For example in the upper echelons
of society during the Victorian cra ‘maiden aunts’
were often an integral part of the family unit. Three
generations sometimes lived together on the one
estate. Similarly in the lower socio-economic strata,
it was not uncommon for what we would today call a
‘nuclear unit’ to dwell together with other units of
the family. Of course, research today shows that it is
untrue to imaginc families in the past comprised
grandparents, parents, thirtcen children, maiden
aunts, uncles and so on. Yet similarly it is wrong to
think of ‘the family' from time immemorial as
consisting of mother, father, two children, a cat and
a dog — and today the television set. This is simply
a misreading of history and of anthropology.

Q. Do you think there would be less family violence
in an extended family than a nuclear family?

A. 1 do not see some rosy time in the past when the

‘i
Jocelynne Scutt

extended family provided an answer to all ills includ-
ing domestic violence. Domestic violence has always
happened. However family violence is exacerbated by
the limitations of the nuclear family. It arises directly
from the way we socialise men and women, boys
and girls into believing that the male must be
‘masculine’ ~ that is, dominant and aggressive, and
that the female must be passive and submissive to
live up to ‘femininity’. If a dominant and aggressive
person is placed together with a submissive and
passive person, locked up in a family situation where
they are required to have children and to take upon
themselves total responsibility for those children,
the inevitable result 1s distress frequently leading to
violence. By ‘extended families’ | refer to living
situations where both men and women take equal
responsibility for household duties, cooking and the
like. People would not consider themselves to be
part of a ‘family’ by reason of biological accident.
No one would believe that simply because they had
given birth 1o a particular individual, in some way
they own that person. Without restrictive role
stereotyping and ‘ownership’ a more caring, non
violent community would be established.

(continued on P. 10)
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In the interests of child welfare

Dr J.A. Seymour, the Australian
Institute of Criminology’s senior
lawyer, has just come to the end
of a two-year period of second-
ment to the Australian Law
Reform Commission. During that
time he was a part-time Com-
missioner and was in charge of
the Commission’s inquiry into
child welfare law and practice in
the A.C.T. The task of inquiring
into the Territory's child welfare
system was given to the Com-
mission by Senator Durack in
February 1979.

The Terms of Reference of the
inquiry included an examination
of the treatment of children in the
criminal justice system, of methods
of helping neglected and abused
children, of the roles of welfare,
education and health authorities,
police, courts and corrective
services in relation to children,
and of the regulation of the
employment of children.

During the inquiry Dr Seymour
engaged in a thorough process
of consultation with members of
the A.C.T. community. Discussions
were held with magistrates, mem-
bers of the Australian Federal
Police, members of the Welfare
Branch of the Department of the
Capital Territory, members of the
Capital Territory Health Com-
mission and of the A.C.T. Schools
Authority and representatives of
voluntary agencies.

An interesting feature of the
consultation process was the in-
volvement of A.C.T. children. Dr
Seymour and another member of
the Commission visited six schools
and colleges in Canberra and
obtained pupils’ views on a
large number of matters relevant
to the reference.

Two discussion papers were
published by the Commission
during its work on the child wel-
fare reference. These were Children
in Trouble and Child Abuse and
Day Care. These papers attracted
a good deal of interest and com-

ment, and prompted a large
number of oral and written
submissions.

The Commission’s report on
child welfare will include the first
8

detailed description of A.C.T.
procedures for dealing with child-
ren in trouble and comprehensive
statistics on the operation of the
system,

In the past, the statistics
which have been published have
been inadequate, and the Com-
mission had to conduct its own
surveys and analyses in order to
compile the statistical data so
necessary to an understanding of
existing procedures.

The Commission’s report, which
will run to 14 chapters and will
include a draft of a proposcd new
Child Welfare Ordinance, will
contain an examination of the
theory of the Children’s Court and
detailed recommendations on pro-
cedures for dealing with young
offenders and children who are
neglected, abused, or otherwise in
need of care.

These recommendations will
cover both pre-court procedures
and the measures which should be
available to the court when
intervention is required.

Special chapters will deal with
child abuse, legal representation
for children, the regulation of day
care, the control of the employ-
ment of children, and the organ-
isation of welfare services in the
ACT.

In addition to his work as
Commissioner in Charge of the
Child Welfare reference, Dr
Seymour was a member of the
division established by the Com-
mission to produce a report on
sentencing. The Commission’s
interim report, Sentencing I'ederal
Offenders, was published 1n 1980.

Dr Seymour is now writing a
book on Children’s Courts in
Australia.

Dr John Seymour




Probation : A sentence in its own right?

The Director of the Australian
Institute  of Criminology, Mr
William Clifford, estimates that
three times as many convicted
offenders are on parole as are in
gaols in Australia.

Delivering the keynote address
at a seminar on probation at the
Australian Institute of Criminology
in Canberra last December, Mr
Clifford termed probation ‘the
lynchpin of penal reform’.

He told the seminar that pro-
bation was producing results equal
to those of any other method in
use today of dealing with offenders
and was a great deal cheaper for
society.

It could be established that in
1978-79, the cost of prisons for
all states in Australia was $113
million, while the cost of probation
and parole was $11 million.

Mr Clifford said that in the
absence of probation it would be
economically crippling for society
to provide prison accommodation
for those presently under super-
vision.

Because probation was a flex-
ible, economical and successful
method of dealing with crime and
criminals, it ought to be recognized
as such and given encouragement
. in the future.

Senior research officer at the
Australian Institute of Crimin-
ology, Mr lvan Potas told the
seminar that probation in itself is
a punishment, not a let-off, and
ought to be treated as a sentence
in its own right.

In a controversial paper entitled
‘The Myth of Consent in Probat-
ion’, he said it may be that the
term ‘placed on probation’ should
be abandoned in favor of ‘senten-
ced to a period of community
control’ to indicate the true nature
of the restraints involved in pro-
bation and to counter the idea
that probation means ‘getting off’.

Mr Potas argued from the
premise that probationisa punitive
measure imposed by a court and
therefore should not require the
consent of the offender. He
pointed out that in reality such

consent could not be regarded as
true consent.

Mr Potas pointed out that the
two distinct forms of probation in
use in Australia, (i) probation by
way of recognizance (used in
N.S.W., South Australia and the
Territories) and (i) probation as
an order of the court (used else-
where), embodied a subtle differ-
ence in philosophy although there
were no drastic differences in an
offender’s obligations.

Under probation by way of
recognizance, the offender, in
theory, has the right to accept, or
reject in whole, the terms and
conditions that are to apply.
Similarly, under the order form of
probation as in Victoria, the court
shall not make the probation order
unless the offender expresses his
willingness to comply.

But Mr Potas maintained that,
although these methods of prob-
ation were said to be consensual,
the offender was rarely told of his
or her right to agree to the terms
and conditions of the recognizance
or order.

States which have probation
orders of the court, as opposed to
those who use recognizance, usual-
ly specify in greater detail the
terms and conditions that may be
applied and require an explanation
to the offender in lay language of
the consequences of breaching the
requirerments.

There are no provisions in the

Pictured from left to right.
Mr Altan Brush, Mr Dannis Keller, Ms Agnas Godfray, and Mr Vincent Jones, Probation Sominagr.

N.S.W. Crimes Act requiring the
court to explain the consequences
of a breach to the offender. But,
should the offender breach pro-
bation or commit a further crime,
he or she then becomes liable to
be sentenced for the original
offence.

Mr Potas said that because the
court presented the terms and
conditions of the probation to the
offender in the form of an ultim-
atum, often interpreted as ‘accept
this or else’, the ‘or else’ implying
imprisonment, under both the
recognizance and order form of
probation, the offender is coerced
into accepting the conditions
specified by the court. This was
hardly free consent. Mr Potas said
consent was not a pre-requisite in
other sentences. For example, he
said, convicted motorists were not
asked in court whether they inten-
ded to pay traffic fines.

Mr Potas said that if probation
became a sentence in its own right,
it would remove the need for
consent altogether.

Other papers at the seminar
were delivered by Mr D. Murray,
the Assistant Director Welfare
Branch Department of the Capital
Territory, Canberra, A.C.T.; Dr D.
O’Connor, reader in Law, AN.U,,
Canberra, and Mr D. Ouwsten,
Principal Field Officer Correctional
Services Division, Department of
Community Development, Darwin,
Northern Territory.




Institute’s initiatives on Aboriginals

A criminological research work-
shop on Aborigines was held at
the Australian Institute of Crim-
inology on 3-4 March.

The Institute invited experts
in Aboriginal affairs from all states
including representatives from the
police, the National Aboriginal
Conference, Department of Abo-
riginal Affairs, Law Reform Com-
mission, Departments of Attorneys-
General, Community and Welfare
Services as well as independent
researchers.

Because of the importance of
the subject, members of the Board

At a break in the Aboriginal Criminological Research Seminar, 3-4 March 1981, from left to
right: Mr T.A, Walsh, Ms M. Brady, Mr W. Clifford, Mr A.A. Grant and Mr H. Wallwork

of Management of the Institute,
which was meeting in Canberra on
the same day, also took part in the
workshop.

Behind the Institute’s initiatives
was Mr Terry Walsh, a member of
the A.I.C. Board of Management
who would like to see the Institute
maintain, and perhaps collate, the
work being done concerning Abo-
rigines and crime throughout
Australia.

The workshop decided there
was a need for a data centre
offering guidance facilities on

Aboriginal criminal research. The
moderator of the seminar, the
Director of the A.I.C., Mr William
Clifford said it was decided that
the centre should be established at
the A.L.C. and that, to enable the
data to be collated, all those
engaged with the gathering of
statistics within the criminal just-
ice field or related departments or
organisations should take note of
the views expressed by represent-
atives of Aboriginal organisations
that the advantages of identifying
Aborigines in the gathering of data

outweighed the disadvantages.

He said for a long time some
agencies had discontinued the
practice of showing Aborigines
separately since this was considered
discriminatory.

However, he said it was clear
that, with Aborigines constituting
1 per cent of the overall popul-
ation, but probably 30 per cent of
thc prison population, it was
cssential to be able to show the
cxtent of the problem so that
public policy could be devcloped
to improve the situation.

(continued from P. 7)
Q. Do you believe in a maternal instinct? Do you,
for example, bave a maternal urge?

A. [ don’t believe that therc is such a thing as a
‘maternal’ instinct. I believe that some persons — be
they male or female — have a ‘parenting urge’. Some
people have a definite desire to parent children.
Equally, some people — be they male or female —
have no desire to parent children. These latter may
have many children with whom they have contact —
by way of being uncles, aunts, friends, and the like
— but do not want ‘children of their own’.

Q. You have written extensively on the law relating
to rape and other sexual offences. Why do you bave
this particular interest in rape?

A. 1 am opposed to sexism and ro violence, and
belicve in equal rights for women and men. As a
feminist, I believe that rape is the ultimate act of
sexism. In analysing the law, I point out the anomalies
in this particular area of the law, and ways in which
laws which are ostensibly designed to protect women
in fact do not, because they have been built up by a
male-dominated profession, a profession wherein,
indced, women were prohibited from practising in
Australia until approximately the 1920s. When
traditionally male and female sexuality is viewed
differently, and when the law has been built up by
male persons, it is inevitable that the law will not
10

scrve the best interests of women.

Q. Do you find that the law generally discriminates
against women — does the law favour men?

A. Unquestionably. Our legal system is a brilliant ~
example of discriminatory rules and practices. When
feminists talk of discrimination, it is frequently said,
‘Well, show us your female Beethoven, your female
Renoir, Bertrand Russcll, George Bernard Shaw —
and where is yvour High Court judge?’. That no
woman sits on the High Court is no reflection upon
women; rather it is a rcflection on our male law
makers who for well over onc hundred and fifty
years legally precluded women from practising law,
much less sitting on the bench. Laws preventing
women from participating in legal profcssion arc no
different from those of today ousting women from
participation in other ficlds.

Australia, like all other nations, has a sad and
sorry history of discrimination against women and is
only beginning to recognise that discrimination
exists.

With refercnce to the article above on Aborig-
ines the latest data from the Australian Burcau of
Statistics for the ccnsus of 1976 shows 726.5
Aborigines per 100,000 population were impri-
soned on the day of the census.




Mad, Bad, or Both

Senior Research Officer with
the Australian Institute of Crim-
inology, Mr Ivan Potas, visited
Alberta, Canada, in January.

Attending the 5th International
Congress on Law and Psychiatry
held at Banff, Mr Potas gave a
paper entitled ‘Sentencing the
Mentally Disordered in Australia’.

In it he argued that a sentencer’s
main task, after weighing all the
evidence including that of a
psychiatric nature, was to pass
sentence according to legal, not
medical considerations. In other
words the court must make a
judicial not a clinical determin-
ation.

‘Sentencing is often described
as one of the most difficult tasks
faced by ajudicial officer,” he said.
‘If this is so, the sentencing of
mentally disordered offenders must
rank as the most difficult of
difficult tasks. Indeed, no juris-
diction, whether or not it purports
to base its criminal justice system
on principles of justicc and human-
ity, has found a satisfactory
solution to this problem. Perhaps
there can be no wholly satisfactory
solution — the only practical
aspiration being the adoption and
implementation of systems or
strategies designed to improve
upon present policies and pract-
ices.’

‘ew would deny that there is
in the muddled relationship of law
and psychiatry a need to define
and clarify the respective role of
each, if progress is to be made. Nor
is the task simplified by the know-
ledge that that which amounts to
progress or improvement in the
management of the mentally dis-
ordered involves value judgements
measurcd by reference to criteria
which themsclves are often little
morc than matters of opinion and
the subject of constant disagree-
ment and sometimes of vehement
debatec.

After describing the judicial and
political systems which operate in
Australia, Mr Potas continued:
“The problem remains however
to identify through readily agreed
criteria those mentally disordered
persons who require involuntary

containment, and to cnsure that
such containment is ncither arbit-
rary, excessive nor accompanied
by unreasonable or objectionable
methods of therapeutic trecatment
or control. In this regard there is
a growing appreciation of the
patient’s right to object to treat-
ment, the right to have certain
forms of trcatment, the right of
the patient generally speaking to
be treated with dignity and hum-
anity.’

‘All  this must be balanced
against the right of ordinary men
and women in the community to
go about their ordinary business
of living unmolested and free of
threat or of serious interference to
life, liberty or property. Sensitive
ethical issues arisc where the harm
created or threatened is directed
only at the patient himself but
few would argue with the pro-
position that some people must be
restrained in order to protect
others from harm. Further, if such
persons are amenablc to treatment
and the risk of adverse effects of
treatment do not outweigh their
potential benefit, then it would be
inhumane to deny the patient an
opportunity to have such treat-
ment.’

‘1f the paticnt objects then
once again difficult issues arise
and judgements, clinical, cthical
and legal must then be made.
Further complications arise where
the patient is unable to give con-
sent. A consideration of these
issues, important and difficult as
they are, are outside the scope of
this paper.’

“The burden of this paper is to
show that Australian courts are
developing positive and realistic
principles for sentencing offenders
who either, at the point of com-
mission of their offences or during
the sentencing stage of the pro-
ceedings arc considered to be
mentally disordered.’

In a general discussion of
sentencing, Mr Potas concluded
that in Australia the principle of
commensurate deserts was para-
mount, with relegation to the
background of characteristics per-
sonal to the offender and predict-

ions of future conduct. He went
on to discuss the place of rehabilit-
ation.

‘Rehabilitation as an objective
of the criminal justice system 1is
out of favour with criminologists.
However there seems to be a
reticence on the part of sentencers
to dump the rehabilitation model
in scntencing. This is despite
Hogarth’s recent observation that
the “‘rehabilitation ideal in senten-
cing which flowered only a decade
ago is now buried, with criminolog-
ical rescarchers having acted both
as midwives and as pallbearers”.’

‘The rhetoric of rehabilitation is
particularly prevalent in pleas of
mitigation of penalty, in pre-
sentence and psychiatric reports
and in the written judgements of
sentencing courts. If the ideal of
rchabilitation is dead and buried
1ts ghost seems doomed to walk
betwixt the heaven and carth of
the courtrooms of our land
clanging its not too rusty chains
during the dispositional stage of
proccedings.’

‘Indeed if one listens carefully
on thosc long drawn out occasions
during which there is a profusion
of psychiatric evidence it is not
only chains but a distinct rattling
of pill bottles and hypodermic
syringes that can be discerned
accompanied by moans of “‘give
him these, this will cure him,
give him these”.’

‘Is it not time to put the ghost
to rest and abandon altogether the
rhetoric of rehabilitation? Is it not
time to advocate that psychiatry’s
role in criminal proceedings should
be limited to diagnosis and not
extended unreasonably into pro-
gnosis and cure?’

‘Yet while it is recognised that
treatment and punishment are
unhappy bed-fellows, there appears
to be a reluctance on the part of
some Australian sentencers to prise
them apart. It is as if the marriage
were sacrosanct — that which God
has joined together let no man,
judge or psychiatrist put asunder.
The search for a cure of criminality
is somehow confounded with the
primary task of the judicial system,
that of dispensing justice and
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apportioning blame or culpability
to individual offenders. It is just
not acceptable to evaluate punish-
ment in terms of therapeutic
philanthropy or what is more
frightening, in terms of therapeutic
control. To fit the therapy to the
crime is an open door invitation
for the arrival of the therapeutic
state.’

‘This is not a plea for abandoning
efforts to provide humane con-
sideration and necessary care,
treatment or control of mentally
disordered persons whether they
be involved in criminal proceedings
or otherwise. Quite the contrary,
rchabilitation as a humanitarian
concept should operate independ-
ently of the criminal justice
system.’

‘In this regard also mercy has an
important role to play in apport-
ioning punishment, but sentencing
a person for rehabilitation is a
concept that can only confound
and confuse those with the task of
determining the penalty that is
commensurate with the gravity of
the offence.’

‘To reduce a penalty otherwise
appropriate on the grounds of
mental infirmity on the party of
the individual offender is a per-
fectly normal and acceptable
practice if the determination of
penalty is assessed from the
point of view of the offender’s
culpability.’

After describing in detail a
specific case where preventive
detention had been a consideration
in the sentencing of a mentally
disordered offender, Mr Potas said,
‘It may be premature. indeed in-
humane, to give up hope for
searching for ways and mecans of
preventing future criminal conduct
on the part of individual offenders,
but it may not be premature nor
inhumane to expunge from the
statute books and the minds of
sentencers the concept of prevent-
ive detention where this entails
imposing extra punishment for
the purpose either of providing
protection for the community or
for providing some presumed
therapeutic benefit for the offen-
der. It is submitted that preventive
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detention provides yet another
example of the overreach of the
criminal law.’

‘It is as if the criminal law were
the only agency concerned with
community welfare whereas in
truth there are many control
mechanisms in society — including
the family, the school, the church,
political, economic and educative
influences, the mental health and
social welfare agencies and so on.
These institutions must share the
burden, accept the blame and take
the reward for the level of safety
with a given society.’

‘The criminal law, while con-
cerned with maintaining core values
and upholding certain minimum
standards of behaviour through a
complicated process involving the
declaration and denunciation of
prescribed behaviour attempts to
achieve this through a formal and
elaborate process of trial, guilt
determination and punishment.
Sentencing powers are limited by
law and achieved principally by
reference to the act or acts of
which the offender has been
found guilty.’

‘Modern sentencing practice has
allowed into this scheme of things
an individualised approach enabl-
ing factors personal to the offender
as well as factors relating to the
circumstances of the particular
offence to be taken into account.
This individualisation has bcen
imported into the system of
sentencing for reasons of justice
and humanity. It has not been
imported in order to singlc out the
bad risks for additional punish-
ment but to identify the good
risks and to mitigate the otherwise
harsh sanctioning powers of the
courts.’

‘The indeterminate sentence,
preventive detention, recidivist
provisions and perhaps also parolc
go beyond these traditional goals
and extend the concept of pro-
tection to a point where the aims
and objects of the criminal law
become distorted. Some of these
punitive devices have been des-
cribed as ‘‘extreme measures at
the outer fringes of the criminal
law” being ‘‘best viewed as crude

counterparts of civil commitment
carried on under the aegis of the
criminal law’. The imposition of
extra punishment beyond that
which is warranted by the offence
is morally unacceptable whether
the rationale for additional punish-
ment is punitive or therapeutic.’

‘Indeed it is submitted that any
disposition which is based on a
treatment rather than on a punitive
model belongs under the aegis of
mental health or welfare rather
than criminal justice systems — to
those agencies that are in the
business of treatment rather than
punishment. In this regard the call
for both law and psychiatry “to
return to their historic roles”, to
stop encroaching on each other’s
territory and to establish “a true
division of labour” would truly
simplify the sentencing process
and confine the criminal law to
more traditional and realistic

objectives.’

Lo 3 4 .
Banff Springs Hotel, Alberta, Canada. Venue

of the 5th International Congress on Law and
Psychiatry.




Caracas and crime

[n the December edition of the
Reporter we covered in part, an
account of the Sixth United
Nations Congress on the Prevention
of Crime and the Treatment of
Offenders, held from 25 August to
5 September 1980.

It was reported that there were
observers of the congress, held in
Caracas, Venezuela, from eight
inter-governmental organisations
totalling some 101 representatives
from 101 states.

As space limited the coverage of
the congressin full, we were unable
to deal with the proceedings in
detail. These are covered below.

The agenda items were designat-
ed topics and with the resolutions
that emerged, the pattern was as
follows:

Topic 1: Crime Trends and Crime
Prevention Strategies

This resulted in resolutions of a
very general nature, stressing
the importance of economic
and social conditions and the
need to consider crime preven-
tion strategies within this con-
text. A resolution, co-sponsored
by Australia, dealt with the
need to intensify efforts to
improve crime statistics at both
national and international levels.

Topic 2: Juvenile Justice Before
and After the Onset of Delin-
quency

The most interesting resolution
under this item of the agenda
was one which called for the
development of minimum stand-
ards of juvenile justice. Australia
co-sponsored this resolution.

Topic 3: Crime and the Abuse of
Power: Offences and Offenders
Beyond the Reach of the Law

This was a highly political de-
bate, with resolutions which
brought out some of the deep
divisions in the international
community. There were resolu-
tions condemning the practice
of executing political oppon-
cnts. Cuba wanted four coun-
trics named, but this proposal
was rejected on a role call vote.

There was another call for an
end to torture and inhuman
treatment of detained persons
and again a deep division on
specific countries being named.
There was a resolution seeking
to prevent the abuse of power,
which again had strong political
overtones but did include refer-
ences to multi-national and
transnational corporations and
to the problems of corporate
crime.

Topic 4: De-institutionalisation of
Corrections and Its Implications
for the Residual Prisoners

There was no objection here to
the need for alternatives to
imprisonment and, indeed, there
were many alternatives suggest-
ed. A resolution adopted pro-
posed that governments report
to the Sccretary-General every
five years on progress in pro-
viding alternatives to imprison-
ment. A resolution on women
offenders sought special con-
sideration for them when alter-
natives were being considered
and there was a resolution
calling for better facilities to
help the persons released from
prison to re-establish them-
selves in the community.

Topic 5: United Nations Norms
and Guidclines

Discussion of this topic gener-
ated a number of resolutions
dealing with torture, codes of
conduct for law enforcement
officials, transfers of offenders,
implementation of human rights
for prisoners, the better dis-
semination of legal knowledge,
guidelines for the selection and
training of judges and prosecut-
ors and implementations of
conclusions of this Congress.

Amnesty International obtained
the support of a number of
delegations for a resolution on
the death penalty. There are, of
course, a number of excellent
U.N. resolutions calling for the
abolition of the death penalty,
even though the word ‘eventu-
ally’ may be included in most
of them. Amnesty sought to

make this more specific, calling
not only for reports, but for
suspensions of the death penalty
where it could not be abolished
immediately and a number of
other safeguards. For the first
time in United Nations history,
it was clear that, had this re-
solution gone to avote, it would
have been defeated. A number
of Third World countries con-
sidered the death penalty to be
a necessary deterrent and some
of them even considered it to
be a religious requirement. This
kind of support for the death
penalty has never emerged
before in United Nations meet-
ings, but its strength on this
occasion madc it very clear that,
despite the widespread support
for abolition amongst the dele-
gations, a resolution would have
been defcated — with unfortun-
ate consequences and, therefore,
the draft resolution was with-
drawn.

Topic 6: New Perspectives in Crime
Prevention and Criminal Justice

This was a very broad item
dealing with future cooperation
and development and, in part-
icular, the need for better
planning to prevent crime. Aust-
ralia was very active in making
sure that the resolutions adopted
would strengthen the relevant
bodies and extend the work
which was already being done
in Australia to improve eco-
nomic and social planning for
crime prevention.

In general, the Congress was a
success, but rather less of a
cohesive approach to crime than
one might have hoped for. A great
deal remains to be done, but it is
significant that the Australian
delegation, despite the effect of
the cancellation of the hosting
arrangements for this Congress to
be held in Sydney, made a sub-
stantial impression. The Leader of
the delegation and the Deputy
Leaders made impressive state-
ments, as did other members of
the delegation. The Australian

(continued on P. 14)
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Librarians in the criminal justice system

The Third Seminar for Librar-
ians in the Criminal Justice System
was held from 16-18 Fcbruary in
Sydney.

The 32 participants agreed that
the change of venue this ycar from
the Australian Institute of Crimin-
ology to the Law School Library
at the University of New South
Wales was beneficial.

The Director of the A.1.C., Mr
William Clifford, in the opening
address said that holding the
seminar outside Canberra was in
keeping with the Institute’s rolc as
coordinator of rescarch and train-
ing in the criminal justice field
throughout Australia.

The seminar was organised by
the Librarian of the ].V. Barry
Memorial Library of the AILC,
Mary Gosling who opened discuss-
ion with a paper on the rolc of the
Library and the future of the
criminal justice library system.

Ncil Donahoo, the Librarian of
the Community Welfare Training
Institute presented a papcr on the
provision of a library service to
Australian  prisons. During the
discussion which followed. Rob
Brian, the Law Librarian from the
University of N.S.W. said that the
climate of opinion in Corrective

Services Departments was gradually
changing regarding the provision
of library services to prisoners and
improvements had occurred par-
ticularly in New South Wales.

Other papers read at the seminar
were: Aborigines and the law: the
methodology of a bibliography by
John  McCorquodale, Principal
Legal Officer, Commonwealth
Deputy Crown Solicitor’s Office;
Family Information Centre, Instit-
ute of Family Studies by Judith
Newbold, Librarian; Law Library,
Supreme Court of Western Aust-
ralia by Bruce Bott, Librarian.

A videotape of the facilities at
the Airlic Police College Library,
South Yarra, Victoria was shown
bv the Librarian, Christine Pater-
son.

The participants took the oppor-
tunity to visit the libraries of their
counterparts in New South Wales
and to discuss practical problems.

Rob Brian organised a tour of
the¢ Law School Library and
described the Library’s scrvices
including ‘BLIS’, a bibliographical
legal information service for law-
yers. Demonstrations of the com-
puterissed NCJRS data base to
which the Law School now has
access through DIALOG showed

that searches produced results
previously unobtainable through
the usual library resources.

Resolutions passed at the seminar
were

The participants

1. support the continuance of the
services currently provided by the
J. V. Barry Memorial Library in-
cluding (a) the holding of semin-
ars; (b) the publication of the
Union list of Criminology Period-
icals; (c) the further expansion of
the CINCH data base, (d) the
publication of the Information
Bulletin: (e) the maintenance of
the Union Catalogue of Mono-
graphs held by criminology librar-
ies

2. reaffirm the urgent need to
survey the status of Australia
prison libraries and set minimum
standards for them,
3. recommend that a profession-
al librarian be appointed in each
state to advise the Department on
library  services for prisoners,
4. support the proposed comput-
erised police data base to be de-
veloped by the Librarian at the
Australian Federal Police College
as a complement to the CINCH
data base

(continued from P. 13)

Institute of Criminology had pre-
pared working papers on all
topics and was instrumental in
sponsoring a special research meet-
ing, which was held during the
Congress; the two speakers were
Mr W. Clifford, the Director of
the Australian Institute of Crim-
inology and Dr D. Szabo, the
President of the International
Society of Criminology. Another
interesting feature of the Congress
was the increased strength of the
Non-Governmental Organisations
Alliance. This informal structure,
which was set up in New York by
Mr Clifford in 1971 to ensure
better consultation between the
NGOQ’s and the Secretariat, had
gathered tremendous strength over
the years and was able to organise
at Caracas a lounge for NGO
ti?resentatives, the dissemination

of information and two special
mectings on particular aspects of
the agenda which had an impact
on the later official discussions.
Mr Clifford was speaker at one of
these meetings and chairman of
another. The Canadian Govern-
ment provided funds for inter-
pretation.

Other special meetings of inter-
est to criminal justice personnel in
Australia covered the proposal for
an international organisation for
probation and a ncw organisation
for half-way houscs. The Howard
League was active in the non-
governmental functions and the
three United Nations Institutes in
Rome, Tokyo and San Jose, Costa
Rica, were very well represented.

In retrospect, it is intercsting
that the U.N. Secretary-General,
in opening the Congress, referred

to the concept of crime prevention
within the context of economic
and social development as being
something new. In fact it is 15
years since the subject was first
dealt with by the United Nations
Asia and Far East Institute for the
Prevention of Crime and Treat-
ment of Offenders. It was a subject
of tremendous importance at the
Fourth United Nations Congress
in 1970 and 1t was, indeed, the
theme for a complete issue (No.
25) of the International Review
of Criminal Policy. Perhaps Caracas
means that the message has rcached
the higher levels of diplomacy and
policy in the international com-
munity. If so, this is extremely
gratifying. However, what is necded
now is more field action to apply
the principles more effectively and
evaluate the results.




Review of criminological research seminar

A broad representation of per-
sons engaged in criminological
research attended the Australian
Institute of Criminology last month
to take part in a seminar entitled
‘Review of Criminological Re-
search’.

The seminar, the second of its
kind held at the Institute brought
together more than 60 psych-
iatrists, police officers, correctional
services personnel, lawyers and
parole officers.

More than 40 papers wcre
presented at the seminar which
provided those in attendance the
opportunity to discuss their work
with fellow researchers with a
view to improving the quality of
research in Australia.

The convenor of the seminar,
the Assistant Director (Research)
of the A.I.C., Mr David Biles said
the significant difference between
this scminar and other Institute
activitics was the strong represent-
ation of participants from the
forensic sciences.

The seminar was opened by the
Director of the A.1.C., Mr William
Clifford.

‘Just Deserts just cannot be
Just’, a paper delivered at the
scminar by research criminologist,
Mr John Braithwaite ¢xamines the
concepts of the ‘just deserts’ and
‘utilitarian’ approaches to punish-
ment with respect to white collar
crime.

Because a large proportion of
white collar offences were organ-
isational crimes, perpetrated by
persons acting on behalf of their
organisations, Mr  Braithwaite
questioned whether punishment
should be directed at the individ-
uals, the organisation, or both.

He said, ‘just deserts’ as a
principle of sentencing provided
no guidance to this question,
whereas the ‘utilitarian’ principle
enabled a choice to be made.

But public opinion surveys as a
method of gauging the will of the
pcople were fickle in the sense that
the public was more likely to be
led by criminal justice policy than
capable of leading it.

Mr Braithwaite also saw prob-
lems associated with the alternative

of measuring ‘desert’ by objective
harm because, he said, many types
of harm such as the impact of

white collar crime were not
objectifiable.
Mr Braithwaite bclieved the

‘just deserts’ concept of punish-
ment was unworkable in relation
to white collar crime because
certain offences which constituted
only a minor part of the white collar
crime problem, almost equalled in
number all the traditional offences
dcalt with by the police.

Therefore, he said, metering out
‘just deserts’ to all white collar
offenders would tie up more of a
government agency’s resources than
it could afford. For cxample,
continually having a quarter of the
pharmacists or auto dealers being
processed for prosecution would
bankrupt the wealthiest of govern-
ments.

As a result he said, it must be
conceded that given the legal
system we have inherited, the
public obtained most of its pro-
tection from extra-legal muscle-
flexing by regulations which per-
suaded companies to change their
ways.

Mr Braithwaite’s paper showed
that if ‘just deserts’ were to work
in practice, there would be many
more white collar criminals in
prison than common criminals,
and cost alone would prevent any
government from processing all
the complex white collar crime
cascs which would be required to
achieve this goal.

In conclusion, he said that his
paper attempted to show that the
choice between the two principles
of sentencing was really a choice
between ‘utilitarianism’ and a
hypocritical commitment to ‘just
deserts’, which in practice, could
only increase injustice.

At the same time he said,
hypocrisy associated with the
‘utilitarian’ concept was also quest-
ionable.

Finally, he said that ‘just deserts’
as the basis for sentencing common
criminals, and crime prevention as
the goal in sentencing white collar
oftenders—in other words, ‘just
deserts’ for the powerless and com-

parative lenience for the powerful-
is not ‘just deserts’ at all.

If ‘just deserts’ means hearing
the will of the people concerning
how common crimes should be
punished, while turning a deaf ear
to the voice of the people with
respect to the crimes of the power-
ful, then ‘just deserts’ was a way
of excusing ruling class justice.

GETTING THE COMMUNITY
INVOLVED

The seminar was told that a
police/community  involvement
program was launched last month
by the Victona Police.

Detective Sergeant David Smith
from the Police Management Ser-
vices Division, said the purpose of
the program was to provide a
planned and practical approach to
police/public involvement in crime
prevention and to increase police
effectivencss in providing service
to the community.

He told the seminar that a
pilot project to evaluate the pro-
gram was being carried out by a
police unit over twelve months
within the Westernport district of
Meclbourne.

The objectives of the pilot
project were to:

1 promote awareness of the police
role;

2. develop community interest,
support, cooperation and confid-
cnce in assisting police to attain
police objectives;

3. identify police and community
problems, neceds, attitudes and
expectations relative to police
functions;

4_act as a focal point in assisting
police and other organisations and
individuals in the community to
coordinate their activities towards
common goals;

5. conduct research in connection
with designated projects;

6. provide practical assistance,
through information and feedback,
to police and the community; and

7. monitor and evaluate the Police/
Community Involvement Program
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Pilot Project and its individual
projects.

The unit will operate in three
areas of responsibility

1. community affairs,
2. information services, and
3. juvenile aid.

Detective Sergeant Smith said
police hoped the evaluation would
provide enough reliable inform-
ation to help decision makers to
make judgements as to the future
commitment and direction of the
program.

He said the pilot scheme had a
strong practical thrust to involve
the community in crime prevention
and that its outcome may well
have far reaching consequences
concerning the methods of carry-
ing out the role of police in the
community,

Detective Sct&ant David Smith.

HALF-WAY HOUSES. . . HALF-
WAY THERE?

Researcher Tony Roux, himself
an ex-prisoner, told the seminar of
the difficulties of adjustment to
life outside prison within the first
three months of freedom.

His paper dealt with what
he termed identification of the
critical factors associated with
ex-offenders who sought readjust-
ment at half-way houses on release
from prison.

Mr Roux pointed out that his
research project, funded by the
Criminology Research Council,
was not an evaluation of half-way

houses, but the post release
16

experiences of ex-offenders to
readjustment problems within a
half-way house environment.

Mr Roux selected Glebe House
to record basic data such as back-
ground, problems, and plans for
the future of 80 cx-offenders
during their first three months of
freedom.

Although most half-way houses
have an arbitrary three months
stay available to ex-offenders (by
roughly which time a person is
cither settled into the community
or back in gaol), the project found
that the average length of stay of
the sampled 80 was just under six
weeks.

Mr Roux said his analysis of the
experiences of the research sample
indicated support of the hypothesis
that half-way houses reduced
recidivism.

However he said they were not
infallible and only succeeded when
the necessary degree of motivation
was exercised by the ex-prisoner.

He said of the 80 sampled at
Glebe House between 2 April 1980
and 28 October 1980, only 27
persons by 31 January 1981 had
reoffended and been returned to
prison.

Mr Roux drew attention to
conclusions drawn in evidence of
the Nagle Royal Commission into
N.S.W. prisons that many persons
were being rcleased from gaol not
only with the same problems that
caused their imprisonment, but
without much money, without
friends or family in many cases,
with no accommodation and few,
if any, prospects of employment.

Mr Tony Roux

He said very few of the 80
indicated that they were victims
of an unjust society, although
they said that once convicted, it
became very hard, even if they
wished, to resume their place in
society.

Mr Roux said despite loneliness,
lack of emotional support and
companionship which often could
only be eased by associating with
former criminal or prison acquaint-
ances, most of the sample 80
showed a desire to ‘go straight’, to
try anew.

But he said without the help of
a half-way house this desire after
release from prison could be offset
by earlier mentioned hardships.

Mr Roux concluded by saying
that half-way houses in some ways
took the place of family support
and encouragement and reduced
the likelihood of an ex-offender
being returned to gaol within the
first three months of freedom.

VIOLENCE BREEDS VIOLENCE?

Some findings of a research
project on women homicide offen-
ders in N.S.W. were presented to
the seminar by sociologist and law
graduate, Wendy Bacon.

The study involved the cases of
36 women who were convicted of
homicide offences or found not
guilty of such an offcnce by reason
ol insanity.

The object of the study carried
out bctween July 1979 and
March 1980 by the Feminist Legal
Action Group was to examine the
cascs in detail with a view to recon-
structing the context and events
lcading up to the act or attack.

The study showed that 24 of
the 36 women killed or attacked
members of their own family or
someone with whom they were
having an intimate relationship.

In 14 out of 16 cases of women
being charged with Kkilling their
husbands, the husband had been
extremely violent in the past to
his wife.

But in most cases the trial gave
an inadequate picture of the
violence the woman had endured.

As well, she said, the emotional




side to their relationship — where
they often lived in constant
debilitating fear — was rarely
explored in any detail when they
faced trial.

Ms Bacon added that the
difficulties the women faced in
leaving the marriage were hardly
ever explored in a thorough or
convincing way. At least not
sufficiently so as to overcome the
preconception of both judge and
jury that a woman could lcave a
violent relationship if she wanted
to.

Ms Wandy Bacon

The study concluded that the
images of women as victims,
neurotics and provocateurs and
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the ideology of privacy which
surrounded the institutions of
sexuality and the family played a
part in perpetuating the domin-
ation and violence of relationships
such as thosc experienced by these
women.

It is those same ideologies and
myths which pervade our criminal
justice system and which prevented
the actual circumstances of these
homicides emerging in the court
process which judged and senten-
ced them.

NEW CRIME COMPUTER

The Australian Federal Police
has commenced a total review of
National Crime Statistics.

With the assistance of the
Australian Bureau of Statistics the
review will lead to the production
of Kederal Police statistics as the
result of a joint project by the
A FP. and the Australian Stat-
istician.

The statistical review and
development will coincide with
the progressive introduction of
subsystems of a major national
A.F.P. computer network due to
be completed this year.

Chief Inspector Lionel Claydon
of the AF.P., one of the officers
involved with the system called
‘The  Response  Management
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Information System’, told the
seminar that it would perform a
number of significant functions
some of which had not been
previously attempted in Australia.

He said the system would be
able to log details of all requests
for police assistance. It would
also be able to identify work loads
assigned to Divisions as well as
identify manpower needs relative
to cases referred for investigation.

He said the computer would
also help uniformly define the
results of investigations between
police forces and determine

whether offences were against the
Commonwealth or State juris-
diction.

Chief Inspector Lionel Claydon

Pictured. Participants at Review of Criminological Resaarch Seminar.
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STATISTICS
Juveniles under detention

By Satyanshu Mukherjee
Senior Criminologist

This [nstitute’s series on Juveniles Under Detention was
abandoned tn November 1979 when the new improved series
was about to be finalised. In March 1980, the social welfare
administrators accepted the content and format of the new
system and after a brief period of experimentation the monthly
serics on Persons in Juvenile Corrective Institutions was
implemented.

The carlier scries suffered from certain serious deficiencics.
For example, it was not possible to separate juveniles who
were convicted from those on remand in all the jurisdictions.
Also, persons detained in institutions because they had
committed an offence could not be scparated from those
decained for other reasons. The new system rectifies these
limitations and goes a step further in identifying more
realistically the types of persons detained in juvenile correct-
ive institutions. The new series does not use terms such as
‘convicted’ or ‘on remand’. Instead, it uses broader concepts
such as ‘not awaiting hearing, outcome or penalty’ and
‘awaiting hearing, outcome or penalty’.

Because of the substantive nature of the changes it seems
desirable that the terminologies used in the new sceries are
clarified. For the sake of brevity the definitions developed by
the Standardisation of Social Welfare Staustics project
relevant to this series are produced below.

CHILD/JUVENILE — a person who is under 18 years of age.
AGE (YEARS) — agce at last birthday.

JUVENILE CORRECTIVE INSTITUTION — a residential
child carc establishment that is mainly for child offenders or
children on remand for alleged offences, and that has, as one
of its major aims, the sccure detention of the majority of its
residents through active measures designed to prevent them
from leaving the grounds of the establishment at all, or for
reasons other than school attendance, work, participation in
activitics supervised by the establishment or authorised home
lcave. Excludes establishments mainly for the detention of
persons aged 18 or over (these are classified as prisons), even
though such establishments may be called ‘youth training
centres' or similar names more usually applied to establish-
ments for the detention of children.

DETENTION STATUS — Awaiting Court Hearing, Outcome
or Penalty. This category covers persons who, at the counting
date, are awaiting the start, final outcome or penaley of a
hearing or trial before a court or children’s pancl, whether
for a criminal matter (i.c. an offence) or for another type of
matter (e.g. a child welfare matter). For practical reasons,
indefinite adjournment of a hearing or trial is considered to
be the final outcome of the hearing or trial. All persons who
fit cthe definition are included, whether or not they are already
under a detention, guardianship or other control order im-
posed as the penalty for another matter. The category includes:

persons remanded for further ‘observation’ or ‘assessment’
before the court or children’s panel decides on a final
outcome or penalty.

persons awaiting the hearing or outcome of an appeal, if
they arc not already under a detention, guardianship or
other control ordcr imposed by a court or children’s panel
as the penalty for a matter other than the one that is the
subject of the appeal.

The category excludes:

persons awaiting only a decision by the state or territory
welfare or corrections department as to their placement.

persons awaiting the hearing or outcome of an appeal, if
they are already under a detention, guardianship or other
control order imposed by a court as the penalty fora matter
other than the one that is the subject of their appeal.
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Not Auwaiting Court Hearing, Outcome or Penalty. This
category covers persons who, at the counting date, are not
awaiting the start, final outcome, or penalty of any hearing
or trial before a court or children’s panel. This category
includes:

persons awaiting only a decision by the state or territory
welfare or corrections dcpartment as to their placement.

persons awaiting the hearing or outcome of an appeal, if
they are already under a detention, guardianship or other
control order imposed by a court or children’s panel as
the penalty for a matter other than the one that is the
subject of their appeal.

persons not awaiting court hearing, outcome or penalty
who have never appeared before a court at all, e.g. children
placed under the guardianship of the state or territory
welfare department by departmental decision rather than
by court order.

persons not awaiting court hearing, outcome or penalty
who are not under any court order or under the guardian-
ship of the state or territory welfare department, ¢.g.
children placed in a juvenile corrective institution at the
request of their parents.

COUNTING RULES — the statistics cover all persons in
juvenile corrective institutions on the night of the last day of
cach month. As a general rule, persons should be counted if
they are actually in a juvenile corrective institution on the
night of the last day of the month, whether their placement
is long-term or short-term and regardless of their ‘usual’
residence. Hence persons absent from a juvenile corrective
institution on the counting night should generally not be
counted as still in that institution. However, the following
two cases are exceptions to the general rule.

when the last day of the month falls on a Friday, Saturday
or Sunday, persons on an authorised absence from a
juvenile corrective institution for the weekend only should
be counted as still resident.

persons absent from a juvenile corrective institution on a
group outing (e.g. a camp) organised and supervised by
the authorities of the institution should be counted as still
resident.

In Tables 1, 2 and 3 statistics relating to persons in juvenile
corrective institutions as at the last day of cach month Octo-
ber to December 1980 are presented. Table 1 provides data
on total number of persons detained, and their rate per
100,000 relevant population, by jurisdiction and sex. Table
2 distinguishes between those not awaiting hearing, outcome
or penalty and those awaiting hearing, outcome or penalty.

Table 1  Persons Aged 10-17 in Juvenile Corrective
Institutions by Sex, October to December 1980

31 October 30 November 31 December
M F M F M F

N.S.w. n 500 109 559 108 483 78
r 141.4 328 158.1 325 136.6 23.5
Vie. n 235 78 229 79 204 78
r 83.6 292 81.4 296 72.6 29.2
Qld. n 98 18 104 18 21 17
r 61.3 11.8 65.1 11.8 57.0 11.2
S.A. n 86 13 92 8 82 13
r 90.7 14.6 97.0 9.0 86.5 14.6
W.A. n 127 12 130 25 119 20
r 136.1 13.7 1393 28.5 1275 228
Tas. n 21 4 32 5 20 3
r 64.9 129 98.9 16.2 61.8 %7
A.CT. n 10 10 15 7 16 [
r 59.8 63.8 89.6 44.7 95.6 38.3
Australia n 1077 244 1161 250 1015 215
1044 250 1125 25.7 98.4 22.1




Table 2  Persons Aged 10-17 in Juvenile Corrective
Institutions by Detention Status, October to December 1980

31 October 30 November 31 December

Not Not Not
Await- Await- Await- Await- Await- Await-
ing ing ing ing ing ing

N.S.W. 431 178 408 259 448 113
Vie. 264 49 261 47 262 20
Qld. 87 29 85 37 83 25
S.A. 67 32 78 22 60 35
W.A. 120 19 130 25 124 15
Tas. 11 14 16 21 16 7
A.CT. 10 10 10 12 12 10
Australia 990 331 988 423 1005 225

Finally, data in Table 3 separate persons who have committed
or are alleged to have committed an offence and those who
are detained for reasons other than an offence.

Table 3  Persons Aged 10-17 in Juvenile Corrective
Institutions by Reason of Detention, October to
December 1980

31 October 30 November

Offender/ Offender/
Alleged Non  Alleged Non  Alleged Non
Offen- Offen- Offen- Offen- Offen- Offen-
der der der der der der

31 December
Offender/

N.S.W. 532 77 592 75 519 42
Vic. 186 127 176 132 163 119
Qld. 81 35 95 27 86 22
S.A. 96 3 97 3 92 3
W.A. 135 4 144 11 130 9
Tas. 22 3 36 1 22 1
A.CT. 9 11 10 12 16 (4]
Australia 1061 260 1150 261 1028 202

Probation and parole

By ivan Potas
Scnior Research Officer

The number and rates of adult persons on probation and
parole as at the first day of September 1980 were as follows:

Table 1

Probation**

General Pop.* Parole

'000 Number Rates® Number Rates®
N.S.W. 5,157 8,225 1595 2,304 447
Vic. 3,901 2,947 75.5 803 20.6
Qld. 2,237 2,790 1247 435 194
S.A. 1,304 2,447 187.7 164 126
W.At 1,274 1,539 1208 528 414
Tas.tt 423 1,741 411.6 79 18.7
N.T. 121 231 190.9 87 719
A.CT. 233 153 65.7 56 24.0
Australia 14,650 20,073 137.0 4,456 30.4

»

Estimated population as at 30 September 1980 (subject
to revision). Rates per 100,000 of population.

Only thosc under actual supervision are counted.

In W.A., current probationers include 118 persons subject
to Community Service Orders.

tt InTas., current probationersinclude 217 persons released
on probation after having served a term of imprisonment.

*s

Australian prison trends

By David Biles
Assistant Director (Research)

During the period November 1980 to January 1981 prison
populations in Australia have continued to fall but not as
markedly as in the previous three months. The total number
of prisoners in custody during January 1981 was the lowest
found since February 1978. The numbers of prisoners in all
States and Territories for January 1981 are shown in Table 1.

Table 1 Daily Average Australian Prison Populations
January 1981 with Changes since October 1980

Changes since

Males Females Total Oct. 1980

N.S.w. 3,134 112 3,246 + 40
Vic. 1,668 46 1,714 - 60
Qld. 1,658 41 1,699 + 42
S.A. 776 23 799 - 64
WA, 1,319 57 1,376 - 45
Tas. 222 5 227 - 21
N.T. 273 18 291* + 13
ACT. 49 - 49** - 4
Australia 9,099 302 9,401 - 99
* 9 prisoners in this total were serving sentences in S.A.

prisons.
** 43 prisoners in this total were serving sentences in N.S.W.

prisons.

Table 2 shows the imprisonment rates (daily average pri-
soners per 100,000 population), for January 1981. The nation-
al ratc of 63.9 compares with 64.8 found in October 1980.

Table 2 Daily Average Prison Populations and
Imprisonment Rates by Jurisdiction — January 1981

General Pop.* Imprisonment

Prisoners ‘000 Rates
N.S.W. 3,246 5,181 62.7
Vic. 1,714 3,905 439
Qld. 1,699 2,273 74.7
S.A. 799 1,302 61.4
W.A. 1,376 1,277 107.8
Tas. 227 426 53.3
N.T. 291 124 234.7
A.CT. 49 228 215
Australia 9,401 14,716 63.9

* Estimates Population as at 31 December 1980 (subject

1o revision).

Table 3 Total Prisoners, Federal Prisoners and
Remandees as at 1 January 1981

Remandees
Prisoners Percentage per 000

Total  Federal on of of

Prisoners Prisoners Remand Remandees Gen. Pop.
NSw. 3,221 129 441 13.7 8.5
Vic. 1,715 43 111 6.5 2.8
Qld. 1,652 34 89 5.4 39
S.A. 783 12 106 13.5 8.1
WA, 1,398 48 90 6.4 7.0
Tas. 229 2 7 3.1 1.6
N.T. 264 15 28 10.6 22.6
AC.T. 50 - 7 14.0 31
Australia 9,312 283 879 9.4 6.0
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BOOK REVIEWS

REDMOND BARRY - A COL-
ONIAL LIFE 1813—-1880

By Peter Ryan

Melbourne University Press. 45 pp.
Reviewer: PAUL WINCH, Senior
Training Officer, Australian Instit-
ute of Criminology.

This small limp offering from
Melbourne University Press must
be a joke, a spoof, a satire. Its
reprinting can only have been
prompted by a black sense of
humour coupled with a desire to
cash in on the centenary of the
hanging of Ned Kelly and the
death of the man who sentenced
him to the gallows, Redmond
Barry.

Redmond Barry gained a place
in  Australian folklore by his
involvement in the Kelly drama.
His death just twelve days after
Ned Kelly was hanged assured him
of some prominence as it was
seemingly in direct response to
Kelly’s taunt from the dock that
they would soon meet face-to-face
in another world.

The author claims to be un-
ashamedly partisan in the picture
he paints of Redmond Barry and
in his attempt to counter Barry’s
notoriety as a harsh judge — a
hanging and flogging judge. How-
ever, | believe that the author
must be sending the good judge
up. How else could he write drivel
which would barely rate inclusion
in a cheap romantic novel.

A selection of quotes will
suffice. ‘In 1846 he met Mrs Louisa
Barrow, another resident of Mel-
bourne though of lowly social
position. He fell instantly and
deeply in love with her. . . For a
man so given to ceremony and
formality it may seem odd that
Mrs Barrow remained his common
law wife, their union blessed by
neither church nor magistrate.’

And further, ‘On both occasions
that he went abroad the partings
left her prostrated with grief.’
Dare | test your patience with
another? ‘When court work called
he would ride a fine black horse to
town and think nothing of canter-
ing back again to Syndal in the
evening.’
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The tone is deferential bordering
on reverential. The style is vintage
woman’s  magazine. Redmond
Barry is not honoured by this short
sketch and we can but hope that
the full biography which the
author promises (threatens?) will
do justice to a man who was a
powerful force in the Melbourne
of his time.

PRISON SEXUAL VIOLENCE
By Daniel Lockwood

Elsevier Press, New York.

167pp. — $12.50

Reviewer: JOCELYNNE SCUTT,
Criminologist, Australian Institute
of Criminology.
L]

The crime of homosexual rape. . .
committed in the present case upon
a cell-mate, is such as to ment a
heavy punishment. . . Where three
men are by force of law and by due
process of law, locked together in a
cell, it is encumbent upon the law to
ensure the personal dignity and
safcty of each of those men against
onslaught by the other two. . . [A]
prisoner is entitled to cxpect that a
sentence will be served according to
civiized standards and free from
barbaric outrage. . . (All] persons in
the community, whcether serving a
sentence of imprisonment or whether
free, are entitied to be protected
from criminal attack. .. It is necessary
to make clear 1o all inmates of penal
institutions that the perpetration of
violence on fellow-inmates will be
firmly put down.

R. v. Glasby and Hines, 13 December
1976, New South Wales Court of Crim-
inal Appeal, cited lvan Potas, Sentencing
Violent Offenders in New South Wales,
(1980, Law Book Company).

Homosexual rape does not only
occur in New South Wales prisons.
In South Australia an alleged rape
in prison sparked off the recently
convened Royal Commission into
South Australian Prisons. In the
United States of America sexual
violence has long been seen as a
problem in gaols and penitentiar-
ies, culminating in a holding in
California that escape of a prisoner
is justified on grounds that he (or
presumably she) has a real fear of

sexual attack. In Prison Sexual
Violence, Daniel Lockwood carries
on an American tradition of
revealing the enormity of this
issue, a tradition that has not,
unfortunately, been matched in
Australia: the Royal Commission
into New South Wales’ Prisons
spent an entire chapter dwelling
upon allegations that one prison
officer had made homosexual
suggestions to inmates, but made
little mention of aggressive sexual
acts carried out against prisoners
by their fellows.

Far from being concerned, only
in 2 purely academic way, with
sexual violence among inmates,
Daniel Lockwood’s research was
directed at illuminating general
areas of victimisation, violence
and ‘corrections’, and at formu-
lating prison policies to overcome
— or at least to lessen — the in-
cidence of these aggressive attacks.
Prison Sexual Violence deals, in
eight chapters, with victims of
prison rape and their aggressors;
the impact and shape of victimis-
ation; ‘target violence’; reactions
of prison staff to sexual violence
in prisons; ‘alternatives’ to prison
sexual violence; the way in which
prison violence has been researched
in the past, and the methods of
the current enquiry. The scope of
the enquiry was from verbal
propositions through to gang rapes.
Men classified as victims were
those describing themselves as
such; ‘sexual aggression’ was de-
fined as sexual behaviour per-
ceived as threatening and offensive
by targets of aggressors; strict
legal categories took sccond place
to mental or physical harm actually
suffered by those men who were
targets.

Of 89 men chosen at random
from two adult prisons, 28 per cent
were classified as having been
targets of sexual aggressors at
some time during their institution-
alisation. Seventy one per cent of
23 white youths from the same
sample had been targets. Only one
respondent of the entire 89 had,
however, been the actual victim of
a sexual assault. According to
Lockwood, one of the reasons for




‘targeting’ being high but com-
pletion of the assault being relat-
ively low is the reaction of the
target to the proposition. Gener-
ally, targets react by fighting
back. New inmates are schooled
by the old into rejecting sexual
approaches by showing they are
‘men’ and will not brook any
suggestion that they will partici-
pate in homosexual activities. This
leads inevitably to violence and to
the escalation of violence in
prisons.

Perhaps one of the most startling
findings of Prison Sexual Violence
is that prison staff do not affect
the incidence of attacks, nor does
prison architecture. Sexual pro-
positions, ‘goosing’ and the like,
and outright sexual assaults are
carried out under the surveillance
of guards. Gang rapes occur in
work areas, at meal times, in cells.
One member of the gang takes the
target unawares, leading him out
of the direct vision of guards, and
the attack takes place. Because the
attacks do not take place only in
cells, ‘one-inmate, one-cell’ will
not, contrary to a popular belief,
end sexual aggression in prisons.

A disturbing feature of Lock-
wood’s exposition is, however, the
assertion that segregation of
American prisons on race-lines
would put an effective end — or
almost an end — to the problem.
He is convinced that it is black
Americans and sometimes Chicanos
who are responsible, in the main,
for sexually aggressive acts between
inmates. One must be sceptical
of such a proposition: there has
been no suggestion in any respons-
ible research into rape that the
activity is the sole preserve of a
particular race; there is no reason
to believe that the activity should
be any different, in terms of its
perpetrators, in the prison setting.
Lockwood, however, reads sorrow-
fully when he writes of the
constitutional problems that would
inevitably arise were prisons to be
segregated in this way; unfortun-
ately (in his view) standards
requiring integration and equality
of races preclude such an ‘easy’
solution.

Beyond this, Daniel Lockwood
cannot applaud any proposal made
in the direction of lessening sexual
violence in corrections. Prison
architecture will not do it; restrict-
ing the freedom of inmates is an
unpalatable proposition — and
how far would freedom need to be
restricted in order to limit the
aggressive activity? Increasing the
number of guards will not suffice:
prisoners become astute in avoiding
staff surveillance. Smaller peniten-
tiaries would not improve the
situation: one study has shown
sexual victimisation ‘thriving’ in a
small cottage setting. Court action
may be taken — although Lock-
wood has little confidence in this
approach: ‘victims fear becoming
“rats” during the remainder of
their sentences and are justifiably
reluctant to face the humiliation
and embarrassment that comes
when one openly reveals one’s
“loss of manhood’”’; victims run
similar evidentiary problems as
victims of heterosexual rape
(although it cannot be denied,
though not noted by the author,
that a charge of buggery would
proceed far more easily than one
of heterosexual rape, in that
consent, the all important factor
in the latter, is not an issue).

The author concludes that the
only hope for ending prison sexual
violence is a reorientation of
prisoners from the aggressive and
dominant role into which they
have been thrust by a society
that promotes violent values:

These values are learned in com-
munities, families, and peer groups.
Situations in which offenders become
involved reinforce these values. . .
Not the least influential of the
situations in which one learns the
value of force is involvement in the
criminal justice system. While punish-
ment for crime must be justly
deserved, programs. . . which call for
individuals to repudiate the use of
violence to solve life problems, must
struggle against the contradictory
examples set by the police, the
courts, and the prison system. Can
we ask a person to give up his or her
belief in the propriety of violence
when we rely on threats of punish-
ment and physical force and con-
straint to manage that individual?

The ultimate conclusion must,
indeed, be one of despair, for it is
not only the various components
of the criminal justice system that
preach force, domination, lack of
caring and aggression. All our
institutions, economic, social and
political rely for their sustenance
upon force and coercion, some-
times through subtle rather than
crude means, but not the less
dangerous for that. Sadly, to a
greater or lesser degree the charact-
eristics which in prisons lead to
sexual aggression are present in
our own ‘free’ society — where
women, rather than men, are the
victims. Lockwood preaches a true
message: violence will be ended
only by a reassessment of our
present value system. Whether the
message will be heard is an entirely
different matter. I for one am not
confident it will — and nor, I am
sure, is Daniel Lockwood.

Research grants

The Criminology  Research
Council is seeking applications for
research grants from individuals
and organisations for projects
likely to produce results of rele-
vance for the prevention and
control of crime throughout
Australia. Projects designed to
evaluate  currently  effective
measures are particularly invited.

Application forms are available
from Registrars of all Australian
Universities or from the Assistant
Secretary, Australian Institute of
Criminology, P.O. Box 28, Woden.
A.C.T. 2606.

Book Reviewers needed

The Reporter is seeking book
reviewers. If you are interested in
doing reviews, please write to us,
stating your interests and we will
be happy to send you books for
review. We cannot pay reviewers
but they do get free copies of the
books they review.
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