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I FOREWORD 

Over the past twenty years as a social worker I have seen many situations where a child has been required to 

I attend court. The process differs slightly depending on the jurisdiction but courts and their processes are 
poorly designed to enable children to participate with minimal stress in a way which maximises the value of 
what they have to say. This has always seemed to me a great pity because children from a young age do have 

I valid and useful information to contribute. Indeed they have a right to do so especially where their own lives 
are being affected by the behaviour of another person. 

I do not see court appearance as necessarily traumatizing for a child. The experience only becomes traumatic 

I when a child cannot feel sure she/ he has been heard and understood and believed. On the contrary I have seen 
that for some children court can be part of their healing. It can begin to restore their trust in the social 
institutions that may have deceived them; it can enable them to see that a persecutor they have seen as all 

I powerful is in fact not so powerful. It can enhance their self esteem to look back and see their own courage and 
capacity to communicate with such an authoritative audience. 

But, for a child's appearance to be of use to the court or her/himself, the court system and processes must I enable the truth to be elicited and maintained. 

Many factors contribute to or diminish the value of a child's evidence: the way the court atmosphere impinges; 

I 
the criteria used to determine a child's capacity to give evidence; the quality of prosecuting and defence 
lawyers; the judiciary's style of controlling the court; the support present for the child; and the time taken to 
actually get the matter into court. 

I To understand the relative effects and details of all these factors requires much further research. But from my 
experience the following facts are absolutely clear and require no more research. In any court where a child is 
a witness there is not room for verbal or behavioural dramatics, intentional linguistic confusions or other 

I forms of intimidation. Clear, unambigious questions, time to answer, opportunity for clarification and a real 
awareness of children's capacitities to respond can only help facilitate the truth. 

With all the concern that has been expressed about children as witnesses the irony is that children have the 

I potential to be ideal witnesses. The laterality of their thinking, the descriptive rather than interpretive nature 
of their responses and their respect for the authority of the court should be valued. 

Children will be truthful if it is safe for them to be so. They need to know that the truth will not make their lives I worse. Sadly, too frequently adults in the judicial and welfare system let children down. Some tell the truth 
only to be returned to the control of an abusing parent. Others find themselves rejected by their whole family. 
And frequently the truthful child is institutionalised while the offender gets a bond, if anything at all. 

I The innocent adult has nothing to fear from any change to the system which makes it more accepting of clear, 
descriptive, truthful evidence. The guilty adult can only gain, as truth can be the end ()f dishonest, destructive 

I 
and exploitive activities and the beginnings of a new responsibility. 

This study, "St"range Language", is exciting in that it explores a particular aspect of the child in court. Its 
insights can be readily utilized to make the court process more legitimate. Such a positive move will hopefully 

I 
encourage support for further detailed research. There is so much more that needs to happen to make our 
courts work in the interests of all concerned. 

Faye Knight. 
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Faye Knight pinpointed the problem of unequal 
language treatment when she attended court as a 
support counsellor with eight children. This study is 
hopefully some small celebration of her particular 
spirit and commitment. The Criminology Research 
Council provided the funding which allowed the 
work to proceed almost immediately. Megan 
Latham, John Birch, Graham Henson and Peter 
Berman became significant channel markers 
without which we could not have navigated the 
shoals and reefs of the New South Wales Attorney 
General's Department. 

At Riverina-Murray Institute of Higher Education 
Jan Horsfall, Dennis Warren, Elizabeth Lohmeyer, 
Philip Thomas and members of the Riverina 
Literacy Centre maintained a critical interest in the 
study and passed on information. 

Yon Maley of Macquarie University, Glen Barton 
and Barry Winkler of the Wagga Police, Brian 
Cam bourne of the Centre for the Study of Literacy 
at Wollongong University, Morag Budiselik, a 
community health worker in Wagga and magistrate 
Ross Sterland each made important contributions 
at significant times. For their active support and 
encouragement the study is indebted to Kathy 
Sharpe and Jenny Campbell, child protection 
officers, John Taylor, police prosecutor, Joe 
Moloney and Gerald Hewitt, paediatricians and the 
Riverina Children at Risk Committee. Through 
that Committee Sister Maureen, Michael Jones and 
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the children of three Wagga Catholic Schools were 
brought into the testing programme which becamel 
a watershed for concepts and information in the 
study. 

Margaret Tokley, Lea Salmon, Maureen ThOrney-1 
croft and Hampden Bridge Day Care Centre looked 
after young Eliot in such a way that we knew wei 
weren't being neglectful parents. Andrew Wallace 
kept the computer and its operator properly pro­
grammed and Robert Seaman and Jane Edmansonl 
kept the accounts straight. 

Claire Kincaid designed the cover and graphs and 
Ann-Maree Carroll and Michael Logan preparedl 
the manuscript. As on many other occasions over 
the years Laurel Schulz typed a good deal of 
difficult material. I 
There are some other tens of individuals who talked 
to us and let us talk to them. Contact with each onel 
has shaped this presentation. The most significant 
of these were the children who thought that by their 
participation they could help save other children

l some of the extra hurt and injury actuated by their 
court appearances. 

The mentioning of any person or organisation doel 
not assume their endorsement of the study but doe 
recognise their significant contribution. We now 
invite your contribution to the transaction bt 
reading "Strange Language". 

Mark Brennan,1 
Roslin E. Brennan. 

Coolamon·1 
January, 1988. 
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which would enable them to fully understand the 
court experience and place it in a meaningful 
context". (Cashmore and Horsky, 1987). 

Regardless of the measures that might eventually be 
chosen to meet some of these concerns, a 
sympathetic understanding of the sensitivities and 
capacities of the children remains mandatory. This 
publication hopes to help develop some of that 
understanding through a study and presentation of 
some of the aspects of language as it is used in court 
and as it affects child victim witnesses. 

It should be noted that in that same report referred 
to above it was also stated that "Unfortunately, the 
present study did not include a detailed examination 
ofthe line of questioning used in cross examination 
and Bonney's (1986) study did not differentiate 
between child and adult complainants in this 
respect" (Cashmore and Horsky, 1987). 

The July 1987 Consultation Paper issued by the 
New South Wales Government Violence Against 
Women and Children Task Force notes that, "The 
requirements for giving sworn evidence were altered 
so that a child under 12 can give evidence as if on 
oath once she / he has satisfied the court that she / he 
is intelligent enough to give evidence and that 
she/ he understands the duty to tell the truth in 
court". However, in a successive paragraph it states, 
"Although the child sexual assault reforms 
introduced in 1985 have significantly reduced the 
trauma of child victims giving evidence in court, the 
Child Protection Council continues to hear from 
concerned professionals who witness the in­
adequacies of our criminal justice system when 
dealing with child complainants. The difficulty of 
obtaining clear evidence from very young children 
who do not have the verbal skills to explain what 
has happened to them remains a significant problem 
which can often lead to a decision not to prosecute. 
The number of times a child is required to retell the 
story of the assault is usually against a child's best 
interests ". 

The despondency of this statement assumes (the 
reality) that such children's statements necessarily 
have to be subjected to the credibility attacking 
techniques of cross examination. There are children 
who do have the verbal skills, who do have clear, 
sustainable and substantial stories to tell but whose 
sense of self and command of language is not able 
to negotiate the rigours of cross examination. The 
extant procedures are not ones which focus on the 
establishment of truth but rather on the assertion of 
power. .... the power to confuse. 

This report does not assume either as a beginning or 
finishing point that children should not be 
confronted, or indeed that they should not be given 
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the opportunity to confront their attackers, real or 
imagined. We also don't assume that simple I 
language is good or that retelling stories over and 
over again is necessarily bad. It is in the nature of 
trauma to want to do this. Or that all recounts willi 
be of equal quality for whatever purpose. Sub­
mitting children to complex adult language is not an 
issue either. Indeed, this is how children learn andl 
develop language. However, it is an issue when their 
mostly unelaborated responses to complicated and 
lengthy questioning are regarded as evidence. Inl 
that context they are barred from negotiating their 
way through the forms, vocabulary and idiosyncratic 
expressions. Just answer 'Yes' or 'No' is the classicI 
expression of this. 

The concept of negotiability is central to this report I 
as we endeavour to display how the language of one 
person can be used to deny another the usefulness of 
their only admissible tool of expression, their ownl 
language. A longer term outcome of this report then 
is to seek ways to admit as evidence what children 
have to say and to allow them to negotiate meanings, I 
ideas and experiences in ways and forms that tell 
clearly the stories they have to tell. . 

The July 1987 Consultation Paper states: "Research I 
in the USA and the UK indicates that fear of 
testifying in front of the defendant is frequently I 
mentioned as one of the most traumatic aspects of 
the criminal justice system for children. When the 
witness is a child, the accused person's right Of

l confrontation and mere presence in court may 
allow an unintentional but convenient method for 
intimidating the witness which may result in serious, 
damaging effects on the child's evidence. For adult I 
witnesses, particularly victims, the experience of 
facing the defendant in court can be frightening but 
to a child, the anticipation and experience of being I 
in close proximity to the defendant can be over­
whelming". 

Whilst accepting that this is the case the writers notel 
that this physical proximity is heightened by the 
overall context of an attack on the child's credibility.1 
Often there is no support for the child at the time of 
cross examination. 

One of the premises of the recent "No Excuses-I 
Never Ever" campaign promoted by the New South 
Wales Child Protection Council, is that childrenl 
who do disclose, who ask an adult for help and 
protection will be believed. What happens in fact, is 
that they soon become the victims of an adultl 
combat. They call down on themselves the role and 
responsibility of being an accuser. 

I 
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Why Language? 
Why language as a focus of concern? What can 
analysis tell us? What can dissection display? Aren't 
words just artifacts, part of the identity baggage we 
carry with us like clothes; superficial and 
fashionable? Aren't words just labels for other 
(more important and fundamental) expressions of 
power and relationship? All these questions need 
answers before this study can even assume to have 
significance, because the assertions of this study are 
necessarily tied to beliefs about such questions and 
their answers. 

The first principle that requires to be understood is 
that words, put together in whatever particular and 
special way, can only really be understood, and 
analysed in terms of their context. Context is made 
up of all those things which impinge upon and 
define what words are used, and how they are put 
together. And what purposes they serve as well as 
what function they satisfy. Words, as well as 
purporting to mean something in their own right, 
are primarily defined by situation, history, role, 
intent. So analysing language and its impact in 
terms of words alone is to deny the basis of their 
existence. 

Any analysis of language which suggests that it can 
throw light on why and how we do what we do when 
we talk to each other (or write or read or listen) by 
only dissecting words or phrases, is certainly 
lacking. The line in a play that reads "I'm really 
going to enjoy this" but fails to note that the 
speaker has a dagger in her upraised hand, is not a 
record worthy of analysis in the sense that it will not 
show what is going on between the actors. Also an 
account of court proceedings which denotes "the 
witness" without noting that she is 9 years old, 
female, the likely subject of constant sexual assault 
by her father over a period of 5 years, who is fearful 
of being sent away from her mother, who has been 
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interviewed as least six but possiby 22 times, who is I 
regarded as 'trouble', and much more, is also a 
recording which fails to tell a fuller story. There are I 
three definable kinds of context in which words 
operate. 

The first operates as a function of what kind of I 
primacy words themselves have. In court they are 
almost everything. The context of court is words. It 
is about what you say to me and what I say to you I 
and what you said about what I said to you. Words 
are the stuff of the court's procedure. An analysis of 
words, how people respond to them, is consistantl 
with this view of context. 

In the second context sense, the sense of what goes 
on around these words in the court itself, also is of I 
significance. The clues of this context will place the 
words in time and place. They will attribute status I 
to the actors and this will define and influence the 
power of assertions and responses. 

The third context, the pervasive and extant, brings I 
with it all the force of psychological history. In the 
cases we are concerned with here, it is the history of 
being a victim. This particular history has its own I 
susceptibilities which can be acted upon by well 
designed phrases and accusations designed to 
intimidate. This brings us to a fundamental I 
psychological and legal question. Is it necessary to 
intimidate, accuse and villify children in order to 
arrive at the truth of an incident happening or not? I 
Language, the way it is used and responded to, is the 
basic medium of court procedure and is worthy of 
study. It will lead to some understanding of the .1 
impact of one actor upon the other and how and 
why this might be so. It will also give some clues to 
resisting the forces of intimidation and easy I 
confusion. It will make it less easy to view the 
business of cross examining child victims, as the 
magistrate put it, "like shooting rats in a barrel". I 
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understand everything. But it does mean that if they 
are to understand anything they must first be 
allowed to hear strings of sound as real language. 
When hearing a foreign language for the first time 
we only hear a string of sounds ... maybe not even 
that...just sound. As we become familiar with the 
person speaking, the situation, some common terms, 
we begin to discern phrases and eventually words. 
Yet what is uttered is still a string of continuous 
sound. Our brains driven by a quest for sense do the 
analysing, and we carve off certain strings capturing 
certain meanings. Through practice, need or desire 
we have entered the world of the previously strange 
language ... we have learned to hear through 
making sense. 

To be able to hear language is the first step towards 
making sense of what is being said to us. It is an 
aspect of language development we go through 
continuously in our native tongue and we go 
through sporadically as we move around socially, 
geographically and psychologically. 

Children are not usually daunted by the intricacies 
and complexities of language. They are 
pre-eminently expert linguists for the first ten or so 
years of their lives. Irish children in Belfast swap 
dialects as they pass from one side of the street to 
the other. Babies work out the names for things 
without being told ... and invent others. Children 
grow up speaking two or more languages. Most 
children learn the registers of home, school and the 
street. There is no case to be made for frailty when it 
comes to human beings' general ability to make 
sense and act upon the world. Yet the most complex 
and sophisticated and always unfinished task of 
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developing this attribute is only achieved through 
the need and the chance to practice. Learning I 
language, learning to share in the conventions of a 
message system, is a function more than anything, 
of trying out what works, of learning some of the I 
conventions for signalling meaning. 

It is this immediate access to the rules that any I 
outsider anywhere is by virtue of his/ her status 
denied. This is the frailty ... not having access. And 
cross examination generally capitalises to the I 
maximum upon this by indulging in the athletic use 
of words, by orchestrating over many utterances, 
suggestions and propositions which are injected I 
into the language so as not to appear on the surface 
and by so confounding meaning that the young 
witnesses and their supporters simply fail to hear. I 
They cannot hear because it doesn't make sense 
because the language has little in common with 
theirs: ... and they have been given no chance to I 
practice. 

If a traveller in a foreign land was asked in a strange I 
tongue, in front of a hotel around nightfall, "It's 
true that you don't want a bed for the night, isn't it?" 
uttered with confirming shakes of the head, he I 
would as likely as not spend the night in the open. 
The speaker and the hearer are not matching their 
language. The speaker has not spoken well and thel 
hearer needs more clues. The real host will eventually 
provide those clues. The trickster however, certainly 
will not. Only time to practice or an expert in-I 
terpreter will give the novice a status commensurate 
with what she or he might have to say or ask. 
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"It is sad to hear children attacked by 
attorneys and discredited by juries 
because they claimed to be molested 
yet admitted they made no protest or 

outcry". 
(Summit, 1983) 

I 4 WORDS LOUDER THAN PICTURES 

I Whenever words are spoken they carry with them 
the weight of propositions, suggestions and concepts 

I which come from the history of their use. That 
history may span a short amount of time, as in the 
conversation we're having now, or a large amount 

I of time, as in all the conversations we have ever had. 
The more credible or valid a review oflanguage and 
its impact wants to be the more context it has to take 

I 
into account. One of the contexts for a question 
asked in court is all the questions preceding it and, 
from the standpoint of the reader of transcripts, all I the ones that came after. 

As a reflection of this view of data we have included 

I here a transcript of a committal hearing of a 
thirteen year old girl, Beverley. The transcript 
includes her examination by the prosecutor, her 

I cross examination by the defence, interventions 
. from the bench, and legal argument between bench 
and counsels. 

I 
It is a full word record of what happened in 

I 
Beverley's presence. The transcript is interrupted 
when she is taken out of court and resumed when 
she re-enters. 

I 
BENCH 

I I. 
2. 

Q. 
Q. 

Beverley how old are you? A. Thirteen. 
Do you go to school? A. Yes. 

To this record we have added some of our early 
notes, observations and queries as we tried to 
appreciate the language of the situation. This 
procedure led us towards creating a set of 
descriptors and indicators for that language and 
also gave rise to the testing programme on child rens' 
ability to "hear" questions. 

The transcript of the proceedings to which the child 
is required to respond captures not only phrases and 
sentences but also the flow of language and thus the 
way topics, registers and expressions connect to 
build quite specific meanings. A question 'out of the 
blue' is different from a question which is part of an 
observable sequence. The use of one term in a 
number of different ways across and within 
questions may be signi ficant. Changing registers 
from formal to colloquial within the string of 
questions has an effect of its a\vn .. The notes and 
comments will serve to alert the reader to some of 
the language strategies employed as the witness's 
credibility is examined. These strategies often have 
more to do with creating impression and effect 
rather than the clarifying of evidence. All markers 
which identify people, places and times have been 
altered. All relationships personal, geographical 
and temporal have been maintained. 

3. 

I 
4. 

Q. 
Q. 

What school do you go to? A. Eastridge High. 
And what class are you in? A. Year 7. 

5. Q. 

6. Q. 

I 7. Q. 
8. Q. 
9. Q. 

I 10. Q. 
II. Q. 

I 
12. Q. 

I 

And who is your Teacher? A. Miss Harste, Miss Halliday, Mr. 
Eco and Miss Spencer. 
That is for all the different subjects you have is it? A. Yes. 
And do you know what a Bible is? A. Yes. 
What is a Bible? A. It tells you all about God, Jesus and ...... . 
And do you know what an oath is to tell the truth on the Bible? 
A. Yes. 
What do you understand that to mean? A. Not lie 
And what happens if you do tell a lie? A. You get punished for it. 
Yes, thank you. I am satisfied the person is competent. 
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I 
BENCH: Not very loud. A. Not very loud. 

IPROSECUTOR: 
48. Q. 
49. Q. 

I 50. Q. 

51. Q. 
52. Q. I 
53. Q. 

I 54. Q. 
55. Q. 

56. Q. 
57. Q. I 
58. Q. 

I 59. Q. 
60. Q. 
61. Q. 

62. Q. I 
63. Q. 
64. Q. I 

Yes, then what happened? A. Then he went out of the room. 
How was he dressed on that occasion? A. He had his, he had 
jeans, shoes and a shirt on. 
Beverley do you know what the term penis is, what is a penis? A. 
It's a doover. 
Right, it is part of a male or a female body? A. A male. 
And whereabouts is it? A. Between their legs. 
When you were living at Crowley did something happen with 
David's penis? A. Oh .... 
Did he visit your bedroom on any other occasion? A. No. 
What did you feel when he fingered you on the occasion you told 
the Court about? A. Scared. 
Did you feel any pain? A. Yes. 
When you screamed did he say anything to you? A. No. 
Did you do anything when he left the room? A. .... (inaudible) 
toilet. 
Do you know where Sonia was at that stage? A. No. 
Was she in the room? A. No. 
Did anything else happen when you were living at Crowley? A. 
Yes. 
When was that? A. I think two nights, two nights away from the 
first time. 
Before or after? A. After. 
What happened on that occasion? A. He rooted me. 

I BENCH: I'm sorry, I know it is terribly hard, but you've got a soft voice, 
could you just raise it a little bit, just take your time. A. Yes. 

The answer was "he rooted me ", Your Worship. 

Is the question about the term or the 
thing? 

She moves from singular to collective. 

This is a distant way of talking about 
an intimate happening. 

Quick change in the types of 
information being sought 

. ..... of the night? ... " 

"A way from the first time .. ... must 
equal "after". 

I
PROSECUTOR: 

BENCH: 
I wonder what Beverly thinks of this 

conversation. 

IThank you. 

MR. MANNERS: Sorry, I still cannot hear even what my friend said. 

IPROSECUTOR: 
"He rooted me". 

I 
65. Q. 
66. Q. 
67. Q. 

I 68. Q. 
69. Q. 
70. Q. 

I 71. Q. 

72. Q. 

I 
73. Q. 
74. Q. 

Where were you when he rooted you? A. In his bedroom. 
How did you get into his bedroom? A. He came and got me. 
Where from? A. My bedroom and he put me on his bed and I 
woke up. 

. Did you walk to the bedroom? A. No. 
How did you get there? A. He carried me. 
Did he say anything to you as he was carrying you? A. No. 
Did he say anything to you when he entered your room? A. No 
'cause I was asleep .. 
Well, when did you wake up? A. When he put me on his bed. 
Do you know where your mother was then? A. No. 
Was she home? A. No. 

MR. MANNERS: What did she say? I cannot hear her. 

IBENCH: The answer 'No'. 

There is an acceptance here of 
Beverley's language. 

All the question markers come at the 
beginning of the questions. 

I
PROSECUTOR: 
So on that occasion he put you on his bed. What happened next? A. Then he took off my nightie and my knickers. 

I 
75. Q. 

I 

Yes. A. And he got undressed. 

II 

The prosecutor allows Beverly to 
continue her story in her own terms. 



76. Q. 

77. Q. 

78. Q. 
79. Q. 
80. Q. 
81. Q. 
82. Q. 
83. Q. 
84. Q. 

85. Q. 

86. Q. 

87. Q. 

88. Q. 
89. Q. 
90. Q. 
91. Q. 

BENCH 
Q. 

PROSECUTOR: 
92. Q. 

93. Q. 
94. Q. 

Yes? A. Then he hopped on me and was moving up and down then 
while he was moving up and down he was breathing hard .. 
Do you know where his penis was when he was on top of you? A. 
Yes. 
Where? A. Inside my vagina. 
Did you feel anything at that stage? A. Yes. 
What did you feel? A. Sore. 
Did he say anything to you? A. No. 
Did you say anything to him? A. (No verbal answer.). 
How long did that take place? A. Two nights after. 

Does this refer to "the incident" or 

You say two nights, was there another incident? A. That was the 
same incident. 
Well what did you mean when you said "two nights''? A. Two 
nights after the first. 
Yes, and a fter he moved up and down what happened next? A. He 
was breathing hard and then he hopped off and then .... 
Did he say anything wilen he hopped off? A. No, I hit him and 
then I went to my room. 

"the occurances '? 

1 find this confusing. 

Could you see his penis on that occasion? A. No. 
What position were you in on the bed? A. On my back. 
Where were your legs? A. Together. 

Does this mean anytime during the 
incident or as he did something in 

particular or when he'd "hopped off'? 

How were your legs when his penis entered your vagina? A. Were 
open. 

Sorry? A. They were open. 

And how were your legs opened Beverley. Who opened your legs? 
A. Uncle David. 
Did you do anything at that stage? A. No. 

He presumably means 'of that kind '. If 

I 
I 
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I 
I 
I 
I 
I 
I 
I 

95. Q. 

Did anything else happen to you at Crowley? A. No. We moved to 
Horsley. 
Do you recall when it was you moved to Horsley? A. In the middle 
of Sixth Grade I think. 

he specified this in some way it would I 
reduce a lot of unnecessary searching 

on her part. 

96. Q. Do you know the address at Horsley? A. Yes. 
97. Q. What was the address? A. ... (inaudible) Street I think it was where 

we lived, the number of the house was 19 .. 
98. Q. .. .. your Worship. 

MR. MANNERS: Sorry, I cannot still.... 

PROSECUTOR: Can you speak up a little bit please Beverley. 

BENCH: Number 19. 

The use of "at that stage ", "on that 
occasion" and "take place" do lead the 
hearer to a less personal impression of 

the action. 

MR. MANNERS: I am having great difficulty hearing anything that the young person is saying. 
BENCH: Beverley, look I know it is terribly hard for you, but this is a rather big room and we have got to hear, 

do you lunderstand? A. Yes. 
99. Q. Now you have got a soft voice, you might have to just raise it a Who's responsibility is this? 

little bit, can you do that for us. Thanks. 

MR. MANNERS: Thank you, Sir. 

PROSECUTOR: 

The witness has to bear the 
responsibility for this fact. 

I 
I 
I 
I 
I 
I 

100. Q. Do you recall where you lived when you moved to Horsley? A. Why can't he say "remember" or "Can I 
Morrow Street and the number of the house was 19. . you tell us the address?" 

101. Q. 
102. Q. 
103. Q. 
104. Q. 
105. Q. 

How many houses did you live in that street? A. One 
Was there a Cafe near the house? A. Yes 
Where was the Cafe? A. Across the road 
How long did you live in that house? A. I can't remember How long ago? 

Was it weeks, days, months? A. I think a few weeks and then we How old was she then? 
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143. Q. 
144. Q. 
145. Q. 

146. Q. 
147. Q. 

148. Q. 
149. Q. 

150. Q. 
151. Q. 
152. Q. 
153. Q. 
154. Q. 
155. Q. 

156. Q. 
157. Q. 
158. Q. 
159. Q. 
160. Q. 
161. Q. 
162. Q. 

And were you apprehended by the Police? A. Pardon. , 
Were you caught by the Police? A. No. 
Did you later speak to an Officer of the Youth and Community 
Services? A. Yes. ; 
And in turn did you then speak to Police Officers? A. Yes. 
Did you later go to The Prince of Wales Hospital in.Sydney? A. 
Yes. 
And there were you examined by a Doctor Hay? A. Yes .. 
Did you ever see David with anyone else apart from yourself? A. 
No. 
Did you ever see him with your sisters? A. Yes. 
When was that? A. I can't remember. 
Do you recall whether it was this year or last year? A. No. 
Do you recall where you were? A. At Horsley. 
At the Cafe house or the Commission house? A. Commission. 

Caught? 

Beverly has been made into the 
primary agent. This is not an 

impression consistent with being a 
victim. 

This presumably means sexually 
inte'rferring with anyone else. The 

questions asked depend on a lOtally 
shared context between the questioner 

and the responder. 

What did you see on that occasion? A. Uncle David, I walked into "Was she dressed?" . 
"Was she undressed?" 
"What clothes did she have on/off!" 

I 
I 
I 
I 
I 
I the bedroom to tell him that Sonia was sick and he was on Greta. 

Did you notice anything about Greta? A. Yes, she was crying. 
Did she have any clothing? A. I don't think so. 
Did David have any clothing on? A. Don't think so. 
Did anyone say anything? A. Yes. 

Which of the above does the best job I 
of clarifying the evidence. 

What was said? A. Uncle David said, told me to get out. An alternative might be: 

Did you leave the room? A. Yes. 
Did you later talk to Greta? A. Yes. 

Q. Who? A. David Q. What did he 
say? 

I 
CROSS EXAM INA nON I MR. MANNERS: 

I. Q. 

2. Q. 
3. Q. 

4. Q. 
5. Q. 
6. Q. 
7. Q. 

8. Q. 
9. Q. 

10. Q. 
II. Q. 

12. Q. 
13. Q. 
14. Q. 
15. Q. 
16. Q. 
17. Q. 

18. Q. 

19. Q. 

20. Q. 

21. Q. 

22. Q. 
23. Q. 

Beverley you have been staying at Meleymead have you not? A. This question is in statement form and 
Yes. the question marker does not appear 

until the end. 
And you ran away from Meleymead did you not? A. Yes. 
Why did you run away from Meleymead? A. Because I didn't like He uses negative affirmation. This 
the place. makes denial difficult. 

You liked living at Crowley did you not? A. Yes. .,. Th 
? These are bIg emotIOnal Issues. ere 

You love your mother. A. Yes. is no room here for explanation or 
You do not like your Uncle David? A. No. resolution. 

And do you know why you left Crowley? A. Uncle David got a 
promotion to go to Horsley on the silos. 
And you wanted to stay at Crowley, did you not? A. Yes. 
Now during the School holidays in August this year where were 
you living? A. Horsley. 
At the Commission house? A. Yes. 
And who lived there? A. My two brothers, step-brothers, Greta, 
Sonia, Mary and I, Mum and Uncle David. 
And that was a three bedroom house? A. Yes I think so. 
And the boys slept out the back did they not? A. Yes. 
And you shared a room with Sonia is that not right? A. Yes. 
Sonia is your twin sister? A. Yes. 
She is very close to you is she itot? A. Yes. 
You are very good friends as well as being twin sisters? Is that not 
right? A. Yes. 
And quite often you and Sonia share the same bed do you not, 
sleep together do you not? A. Yes. 
Now, where was your room, you and Sonia's room from your 
mother's room? A. Urn it was next door. 

I. 
I 
I 
I 
1 
I 
I 
I 

It was next door? And you mother and Uncle David's bedroom 
door was always open was it not? A. Yes. 
And their room, their bedroom was right next to the kitchen? A. 
Yes. 

The cross examiner's use of statements 
establish him as knowledgable and in I 
control of both the information and 

the themes. 

The kitchen is a large open area is it not? A. Yes. 
It has a table in the middle? When you got up first thing in the 
morning, when you were living at Horsley, you all, all the children 
had chores did they not? Things to do? A. Yes. 
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I 
You had set things to do did you not? And the house worked on a f 

1 
24. Q. Are these just details. 

I 
routine? A. Yes. " 

25. Q. And what chores did you have to do first thing in the morning, 
after you got up? A. Wiping up, and do, clean my room. 

I 
26. Q. And Greta had chores too did she not? A. Yes. 
27. Q. And Sonia? A. Yes. 
28. Q. One of Greta's chores was to take some tea in to her? A. Uncle 

David, make breakfast for Mum and Uncle David. 

I 29. Q. Right. And she did that every morning did she not? A. Yes. 
30. Q. Did she ever, was she ever away from Horsley this year, up until He establishes the active agency of 

you left home? A. Yes she used to babysit. "she" by using "did" then moves to the 
less active "was ". 

I 
31. Q. And where did she babysit? A. With, for a friend, that used to 

come around. 
32. Q. And that was in Horsley was it? A. Yes. 
33. Q. And, but she had never stayed overnight would she? A. Oh yes, a By using "and" he continues his own 

I few nights she did. control of the information then adds 

34. Q. And when were those nights? A. She stayed overnight when she the "but" which implies something 
about what the witness is saying. Is she 

was babysitting, I can't remember the night. 'saying anything?" 

I 35. Q. That was at the beginning of the year was it not? A. Yes. 
36. Q. SO around about August she was living all the time, she did not go 

away from Horsley? A. No. 

I 
37. Q. From the Commission house. So she would take tea into, or 

break fast into your U nele Da vid and your mother every morning? 
A. Yes. 

38: Q. What was the weather like at Horsley in August this year, do you 

I remember whether it was hot or cold? A. No. 
39. Q. It was winter time was it not? A. I think so. 
40. Q. It was very cold was it not? A. Yes. 

I 
41. Q. And you and Beverley, sorry you and Sonia and Greta usually 

wore jeans to school did you not? A. Yes. 
42. Q. When it was cold? In fact you did not like your school uni form did "In fact ..... "suggests Beverly had said 

I 
you? A. No. otherwise. 

43. Q. Now can you remember the first incident that something, that you 
say Uncle David interfered with you at Horsley? A. It was at the 

This is an unclear construction bur 
establishes "you say" as an embedded 

Commission house. proposition. 

I 44. Q. Yes, and it was in the morning was it not? A. No. 
45. Q. It was not in the morning? A. No. There is a sudden shift here from large 

46. Q. When was it? A. In the night. time (when we were at Horsely) to 

I 
47. Q. And what time of night? A. I don't know. small time (the morning). 

48. Q. You do not know? A. No. 
49. Q. Sorry, could you tell me again what happened? A. Well he came His repetition confirms her "not 

into my room. knowing" 

I 50. Q. Yes. A. And he took down my blankets, and took down my 
knickers, and urn he said this wouldn't hurt. 

51. Q. I see, and that was at Horsley? A. Yes. 

I 52. Q. In the Commission house? A. Yes. 
53. Q. And you were awake? A. Yes. 
54. Q. And where was Sonia? A. I don't know. 

I 
55. Q. You do not know? A. No. 
56. Q. And was that in August this year? A. Yes. 
57. Q. Was it dark outside? A. I don't know, I didn't look outside. 
58. Q. I see. Was it night? A. Yes. 

I 59. Q. You sure it was at night? A. Yes it was. 
60. Q. And how long had you been in bed for before this happened? A. 

We were going to bed at 7.30. 

I 
61. Q. I see, and how do you know it is 7.30? A. Because we always go, we 

always go to bed after Sale of the Century. 
62. Q. I see, and you were watching television on this night, were you? A. 

Yes. 

I 63. Q. And after Sale ofthe Century, you and your sisters went to bed is 
Total absence of question 

that right? A. Yes. markers .... except for possible 
64. Q. And Greta does not sleep in your room? A. No. intonation. 
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I 
65. Q. She shares a room with Mary does she not? A. Yes. 
66. Q. SO do all four of you go to bed straight after Sale ofthe Century? I A. Yes all of us do. 
67. Q. And that is what happened on this night, this first incident? A. 

Yes. 

I 68. Q. At Horsley is that not right? A. (No verbal answer). 
69. Q. Sorry? A. Yes. 
70. Q. And where was your mother? A. I don't know. 

Echoing the witness's "I don't know" 
as "You don't know"can lead the 

71. Q. You do not know, but she was in the house when you went to bed meaning from 'happen not to have the I was she not? A. I think so. information'to 'the person talking is 

72. Q. Yes. Sorry, you think so? A. Yes. unknowledgable '. 

73. Q. Can you not remember? A. No. I 74. Q. Where would she have been ifshe was not in the house? A. I don't 
know. 

75. Q. She did not go away anywhere in August holidays did she? A. Yes, 

I she went away for a week to Aunty Thelma's. Contribution of information by the 
76. Q. That was not in the school holidays was it? A. I can't remember. witness is negated. 
77. Q. No it was not in the holidays at all? It was before the holidays? A. 

(No verbal answer). I 78. Q. Or was it a fter the holidays? A. I can't remember. 
79. Q. But apart from that week that your mother went to your Aunt 

Thelma's she was at the house, the Commission house at Horsley 

I all the time, was she not? A. I don't know. 
80. Q. As far as you know, she was, is that not right? A. Some, some 

nights she was 'cause she went over to Kathy's because she lived 

I next door to us. 
81. Q. I see. But she would be always there to put you to bed would she This creates an impression of insight 

not? A. No, no-one put us to bed, we had to go ourselves. when the interchange suggests 

82. Q. I see, but she would be in the house when you went to bed? A. Yes, otherwise. I I think so. 
83. Q. And when your Uncle David came in to your room, did he turn the 

light on? A. No. 
Echo. I 84. Q. You do not know? A. No. 

85. Q. Did he close the door after him? A. I think so. 
86. Q. And that is when he came in? A. Yes. 
87. Q. And he closed the door? A. Yes I think so. I 88. Q. And you say you think so? A. Yes. 
89. Q. Are you not sure? A. Yes, I'm not sure. 
90. Q. You are not sure. You usually sleep with your bedroom door "I think so" has been converted to I closed or open? A. Closed. "I'm not sure" and confirmed as a 

91. Q. Did you hear him come into your room? A. No, because I was statement of fact. 

asleep. 

I 92. Q. You were asleep? And did you hear Sonia leave the room? A. I 
don't really know. What is the question? If she did not 

93. Q. You do not really know? A. Yes. remember then "Yes" is grammatically 

94. Q. SO you do not remember if you heard Sonia leave the room do 
right. But jf she had answered "No" I 

I wonder if it would have been regarded 
you? A. Yes. and differenlly. Ref. Q.6 of cross 

95. Q. When your Uncle David came into the room, did you look to see examination. 

where Sonia was? A. No. 

I 96. Q. She was not sleeping in your bed that night, or was she? A. She 
wasn't. 

97. Q. Was there any reason for that? A. She doesn't sleep in my bed 

I every night. 
98. Q. I see. Just when you want to talk or not? A. Yes. 
99. Q. What did, what did he do, sorry, did you wake up as soon as 

Uncle, your Uncle David came into the room? A. Yes. I 100. Q. And did he say anything to you? A. No. 
101. Q. And you saw him close the door behind him did you? A. No, 

because it was dark. 

I 102. Q. I see, so you did not know whether it was Uncle David did you at 
that stage? A. No. 

103. Q. SO somebody came into your room? A. Yes. 
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I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

104. Q. And somebody, that person, then pulled the blankets down from 
your bed is that right? A. Yes. 

105. Q. And that person who you do not know, who you did not know at 
that stage? A. Mmm. 

106. Q. Took your nightie off! A. He didn't take my nightie off, he took 
my knickers off. 

107. Q. Took your knickers off! And you did not say a thing? A. No. 
108. Q. You were frightened? A. Yes. 
109. Q. Did you scream? A. No. 
110. Q. Why did you not scream? A. Because I was frightened. 
Ill. Q. Did you try and get away? A. No. I tried to get my blankets. 
112. Q. You tried to get your blankets to cover up? A. Yes. 
113. Q. And, but you did not know who this person was? A. It must have 

been U nele David because there's no-one else would come into my 
room and do that. 

114. Q. I see. But you had no idea who it was but you thought it was your 
Uncle Da"id? A. Yes. 

115. Q. Is that right? A. Yes. 
116. Q. And after this person took your knickers off, what happened 

then? A. He fingered me. 
117. Q. He fingered you. And how long did that last? A. For a while. 
118. Q. Did you scream out? A. Yes. 
119. Q. And why did you scream out? A. Because it hurt. 
120. Q. You were not frightened? A. Yes. 
121. Q. You were frightened? Why did you not scream out when you were 

frightened? A. Because I was too frightened to. 
122. Q. And there was no conversation? A. No. 
123. Q. SO this could have been some stranger? A. And when he was 

doing, he said this won't hurt. 
124. Q. And did you recognize the voice did you? A. Yes. 
125. Q. And it sounded like UncIe David? A. Yes. 
126. Q. SO those words were the only identification you had of him? A. 

Yes. 
127. Q. Now how loud did you, did you scream? A. Not long. 
128. Q. How loud? A. Not loud. 
129. Q. Not loud. Why did you not scream loud? A. Because I didn't want 

to get in trouble. 
130. Q. You did not want to get into trouble? A. Yes. 
131. Q. You were able to scream when he hurt you? A. Yes. 
132. Q. But you were not able to scream when he frightened you? A. No. 
133. Q. Sonia could have heard you if you had screamed could she not? A. 

Yes I think so. 
134. Q. Sonia has not said, sorry, have you said anything to Sonia about 

this incident? A. No. 
135. Q. You have not told Sonia at all? A. Urn I told her, just before I, 

when I ran away. 
136. Q. SO you told Sonia about this night? A. Yes. 
137. Q. Did you not ask Sonia ifshe heard UncIe David orthis person on 

that night? A. Yes. 
138. Q. Did you not ask Sonia ifshe heard UncIe David or this person on 

that night? A. Yes. 
139. Q. And what did she say? A. She said she did, and Uncle David told 

me to tell her that a dog bit me. 

BENCH: Sorry? A. Uncle David told me to tell Sonia that a dog bit me. 

MR. MANNERS: 
139. Q. 

140. Q. 
141. Q. 
142. Q. 

I see. When did UncIe David tell you to tell Sonia that a dog bit 
you? A. When he was in my room. 
On this night? A. Yes. 
Was there any other conversation? A. No. 
So there were two bits of conversation, there was him saying "this 
won't hurt''? A. Yes. 
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What time frame? 

By using "a thing" instead of 
"anything" he echoes the expression 
..... and she didn't do a thing to stop 

it! " 

These do not mean the same. 

This sentence is internally 
contradictory. 

What has she admitted as being right? 
Is it that she "had no idea" or that she 

"thought it was your Uncle David". 

This depersonalises the action. Does 
this suggest 'for help '. What's the 

implied difference between 'scream' as 
opposed to 'scream out? 

'Both a yes and a no answer would 
admit the unstated proposition that 

anything said, if said, would be 
'conversation '. This is an example of a 

nonpropositional message. that is, 
something that is not stated but 

nevertheless clearly there. 

This echoes the use of 'out' in Q's 
119/121. 

Note: What the witness answers to 
includes both propositional and non­

propositional information. 



143. Q. 
144. Q. 
145. Q. 
146. Q. 

147. Q. 
148. Q. 
149. Q. 
150. Q. 
151. Q. 
152. Q. 
153. Q. 

154. Q. 
155. Q. 

156. Q. 
157. Q. 

158. Q. 
159. Q. 
160. Q. 
161. Q. 
162. Q. 
163. Q. 
164. Q. 
165. Q. 
166. Q. 

167. Q. 
168. Q. 
169. Q. 
170. Q. 
171. Q. 
172. Q. 

173. Q. 

174. Q. 

175. Q. 

176. Q. 

177. Q. 
178. Q. 
179. Q. 

180. Q. 

181. Q. 

182. Q. 

183. Q. 
184. Q. 

And then he said "Tell Sonia the dog bit you ''? A. Yes. 
Now is that all the conversation there was? A. Yes. 
The dogs do not sleep in your room do they? A. No. 

This is tied in with the nopropositional 
message about conversation stated at 

Q.122. 
And a fter he had finished, or this person had finished interferring 
with you, what happened? A. He went out. 
He went out, and did he close the door after him? A. Yes. 
And did you say anything to Sonia then? A. No. 
Did you see, try and see if she was awake? A. No. 

By answering at all, Beverly admits the 
cross examiner's definition. (When did 

you stop beating your wife?) 

Or indeed if she was in her room? A. No. 
You did not even think to speak to your sister? A. No. 
You went back to sleep did you? A. Yes. 

He questions her credibility by 
presuming how she should act in the 

And when was the next incident at the Commission house? A. (No 
verbal answer). 
When was the next? A. Two days after. 
Two days after, so that would, was this in August this year? A. Yes 
I think so. 
And school holidays? A. Just before school holidays. 

circumstances. 

Just before the school holidays? And what happened on this In this exchange there is a change of 
occasion? A. He rooted me. register, change of agency and a denial 

Well can you tell me how that came to pass? A. No. of Beverly's message. 

Sorry? A. No. 
You cannot tell me what led up to? A. No. 
You cannot remember? A. (No verbal answer). 
You cannot remember anything about it at all? A. No. 
You have forgotten everything about it? A. Yes. 
You have forgotten where it took place? A. No. 
Where did it take place? A. Horsley. 

What is she saying "no" to? And what 
does she mean? What do others in the 
court hear in her answer? What has 

she heard of the question? 

Horsley. Apart from the fact that it took place in Horsley, there is 
nothing else you can remember about it? A. Yes. 
Is that, is what I haye said correct? A. Yes there's nothing else. 
There is nothing else you can remember? A. No. 
Sorry, keep your voice up? A. No. 
Do you remember the day of the week? A. No. 

He is establishing ownership of 
information and theme .... and 
propositions contained within. 

There is a change of pace here as a 
string of 'No' answers is elicited. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Do YO'u remember whether it was night or day? A. It was night. 
It was night. Do you remember if it was early at night? Or late at 
night? A. No. 
You do not? Do you remember if you were in bed, or you were up? 
A. I can't remember. 

When information is forthcoming the I 
examiner moves down a level of detail 

to elicit more 'No' answers. 

You cannot remember. Do you remember who was home? A. My 
sisters and brothers. 
Your sisters and your brothers? And do you remember where you 
say Uncle David rooted you? A. No. 
When you come home from school, if you had been wearing 
school uniform you always change do you not, get out of your 
school uniform as quickly as you can? A. Sometimes. 
You do not like wearing it do you? A. No. 
It is not very attractive is it? A. No. 
So really you try and get out of your school uniform as quickly as 
possible? A. Yes. 
And you put on some jeans or something like that if you are just 
going to do your homework or do chores around the house do you 
not? A. Yes. 
Because you do not want to get your school uniform dirty, so you 
have to wash and iron it again, is that right? A. Yes. 
So every day really you get out of your school uniform, every 
school day that you wear your school uniform you take it off as 
soon as you get home do you not? A. Yes, nearly every day. 
Sorry? A. Nearly every day. 
Nearly every day, well can you remember any day where you did 
not take if off? A. When I went down the shop with Greta. 
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I 
She responds with information then he 
changes the topic from a neutral issue 
(who was home) to an emotive issue I 

(saying, rooting). 

I 
I 
I 
I 
I 
I 
I 



I 
185. Q. 

I 
I 

186. Q. 
187. Q. 
188. Q. 
189. Q. 

190. Q. I 
191. Q. 
192. Q. 
193. Q. I 
194. Q. 
195. Q. 
196. Q. I 
197. Q. 

I 198. Q. 

199. Q. 
200. Q. I 
201. Q. 
202. Q. I 
203. Q. 

I 204. Q. 

IBENCH:. 
205. Q. 

I 

MR. MANNERS: 

I 206. Q. 
207. Q. 

I 208. Q. 
209. Q. 

I 210. Q. 

I 211. Q. 
212. Q. 
213. Q. 

I 214. Q. 
215. Q. 

I 216. Q. 

I 
217. Q. 

218. Q. 

I 
I 

I see, so that was one day when you went down to the shop with 
Greta, can you remember any other days? A. Yes I was, I just went 
to my friend's place and I was just playing with, playing in my 
school uniform. 
I see, that was before you went home? A. No. After. 
So you can remember two days can you? A. Yes. 
And that would be about all would it not? A. Yes. 
Did anything happen to you during the August school holidays? 
A. I think so. 
You think so? A. Yes. 
What do you think happened to you? A. U nele David rooted·me. 
A third time? A. Yes. 
Where was this at? A. He never, he tried to and I was sitting on the 
lounge, and he tried to, he undone my zipper and I ran outside. 
I see, so he did not root you? A. No. 
You say he tried to undo your zipper? A. Yes. 
Who did you tell about this? A. No-one. 
You have -, this is the first time you have told anybody about it, is 
it not? A. No. At school I told Wendy Mills. 
Right you told Wendy Mills. Did not tell anybody from the Youth 
and Community Services did you? A. No. 
You did not tell the Police? A. No. 
And today, the second time you say, that you have spoken about 
this incident is that right? A. Yes. 
Yes. So he did not root you then did he? A. No. 
Right. So did anything else happen during the August school 
holidays? A. Not that I can remember. 
And what about after you went back to school again? A. When I 
went to school I decided that I wasn't going to go back home. 
Right. 

Sorry, when you went back to school you? A. I decided I wasn't 
going home. 

Was that the first day of school? A. I don't think so. 
You do not think so. So other than the incident that you have told 
His Worship today about Uncle David taking down your zip? A. 
It's in the urn, thing there. 
In what thing where? A. It's on the papers down there. 
Well I do not get to see those papers Beverley, so will you, do you 
mind telling me? A. No. 

. You do not mind, so is it what you are saying that during the 
school holidays, your Uncle David tried to take, or took you zip 
down, you say that is all that happened? A. Yes. 
And as soon as you went back to school, you ran away? A. Yes. 
So nothing else happened? A. No. 
Now, could we go back to, has your Uncle David put his penis into 
your vagina whilst you were living at the Commission house at 
Horsley? A. Yes. 
And when was that? A. In the middle of sixth grade. 
In the middle of sixth grade? And when were you in sixth grade? 
A. At Crowley. 
Right. So the only time he put his penis into your vagina was at 
Crowley? Is that right? A. Yes. 
And so he did not put his penis into your vagina at Horsley? A. 
Yes. 
I am sorry, Beverley, I thought you said the only time he did it was 
at Crowley. 
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BENCH: No, this has been a problem, I think you will find that the emphasis 
on the Commission house. This happened before when you were 
talking about at the Commission house and then on the second 
occasion, and two days later. Now you said Horsley. 

MR. MANNERS: Well I just... 

BENCH: I think to be fair to clean it up ... 

MR. MANNERS: Certainly I will... 

BENCH: Just indicate that to you. 

MR. MANNERS: I do not mean to be ... 

BENCH: No, no, I am just saying to be fair to clean it up, both to the Witness 
and to the Defendant. 

MR. MANNERS: All right. 
219. Q. Where did Uncle David put his penis into your vagina? A. At 

220. Q. 

221. Q. 

222. Q. 

Horsley. 
At Horsley. Now whereabouts at Horsley? A. At the Commission 
house. 
At the Commission house, and where did he do this? A. In the 
August holidays. 
In the August holidays? A. Yes, just before. 

223. Q. Just before the August holidays. Did you not say to me a few ...... at the time when it was confusing 

224. Q. 
225. Q. 
226. Q. 
227. Q. 

228. Q. 
229. Q. 
230. Q. 
231. Q. 

232. Q. 
233. Q. 
234. Q. 
235. Q. 

236. Q. 
237. Q. 
238. Q. 
239. Q. 
240. Q. 

BENCH: 

minutes ago that he did not put his penis in your vagina at and the Bench intervened. ? 

Horsley? A. He did. What she said was "Yes" to his 
He did. You are saying he did? A. Yes. negative statement. 

Can you tell me where he did? A. In his room. 
In his room. And what time of day was that? A. Night-time. 
Night-time. And this was just before the August school holidays 
this year? A. Yes. 
You are certain of it? A. Yes I think so. 
You think so? A. Yes. 
How certain are you? A. A little bit. 
A little bit. And what did you remember about it? A. When he 
rooted me. 
Well can you tell me anything more about it? A. No. 
There is nothing more that you can remember? A. No. 
Tell me about any other incidents? A. No. 

r 
There were no other incidents at Horsley? A. Yes there was but I 
can't tell you. 
I am sorry, you cannot tell me? A. Yes. 
Why can you not tell me? A. I don't know. 
You cannot tell me. Have you told anybody else? A. Yes. 
Who have you told Beverley? A. Some kids at school. 
Perhaps Beverley could ... 

Follow up the issue of the willingness 
of sexually abused children to disclose 

to different people. 

Would you like a glass of water or would you like a little rest? 
A. Yes. I think I will give the Witness a break. 

MR. MANNERS: Yes, certainly Your Worship I do not want. .. 

BENCH: I will take a short adjournment so the Witness can have a break .. 

MR. MANNERS: 
241. Q. 

242. Q. 

Beverley before lunch you mentioned that at Horsley various 
things happened, now this was the Commission house at Horsley, 
is that not right? A. The Commission house, yes. 
Beg your pardon? A. Yes. 
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I 
243. Q. Yes, and in Horsley nothing else happened other than at the 

I Commission house? A. No nothing else happened other than at 
the Commission house. 

244. Q. Thank you, and do you say there were two incidents, or more than 

I 
two incidents at the Commission house? A. Two incidents. 

245. Q. Two inCidents. Now you are certain about that? A. Yes. 
246. Q. And when did those incidents take place, at the Commission 

house at Horsley? A. I don't remember. 

I 247. Q. You do not remember. Do you remember if they took place this 
year? A. No they didn't take place this year. 

248. Q. Sorry? A. They didn't take place this year. 

I 
249. Q. They did not take place this year? A. No. 
250. Q. Are you certain about that? A. Yes. 
251. Q .. Where do you say, when do you say these incidents took place? Do The forced choice construction of the 

you say last year or the year before that? A. I don't remember. questions suggests that one or the 

I 252. Q. You do not remember? A. No. other has to be true. 

253. Q. And do you think it might be 1984? A. I think. 
254. Q. You think it was 1984? A. Yes. 

I 255. Q. And do you remember whether it was in the summer-time or the 
winter-time? A. I think it was summer. 

256. Q. You think it was in the summer, and can you remember if these 

I 
incidents took place during the school holidays or during school 
times? A. No. 

257. Q. You do not remember? A. No. 
258. Q. Now who did you tell about these incidents? A. Down at Crowley 

I I told. 
259. Q. Well leave Crowley aside and just looking at what happened at the This in part accepts Beverly's 

Commission house at Horsley last year? A. I told Greta and at 
assertions. 

I School and I told Wendy Mills. 
260. Q. Right, and you did not tell anybody else? A. Yes, I told Felicity 

Mills when I ran away from home. 

I 
261. Q. Right, but you ran away from home over a year later, do you What question? 

understand my question? A. No. 
262. Q. You said the incidents at Horsley at the Commission house took 

place last year, do you remember saying that? A. Yes. 

I 263. Q. And you agree with me that you ran away from home? A. Yes. 
264. Q. . . .in August or September this year, do you say that you did not 

tell anybody for all that time from? A. I told some friends at 

I 
school. 

265. Q. And you did not tell your school teacher? A. No. 
266. Q. Did not tell your mother? A. No. 
267. Q. Did not tell the Youth and Community Service people? A. No, 

I only when I ran away. 
Topic change. 

268. Q. Only when you ran away? A. Yes. 
269. Q. Now you said before you did not like your Uncle David, is that not 

I right? A. Yes. 
270. Q. Do you remember he saved your life? Remember that? A. Yes .. This expression nominaliscs her 

271. Q. You are an epileptic are you not Beverley? A. Yes. condition. She is 'an epileptic' rather 

272. Q. And sometimes you stop breathing and you have a fit, is that not 
than a person who has or suffers from 

I right, and your father saved your life on one occasion that you 
epilepsy. 

know about, or your step-father I mean, I'm sorry. A. Yes. "Yes"to what? 

273. Q. And do you support a Rugby League team? A. Yes. 

I 274. Q. And is that the same team that your Uncle David supports? A. 
Yes. 

275. Q. And he has bought you T-shirts and jumpers in Manly colours has 

I he not? A. Yes. 
276. Q. And you got on very well with your Uncle David, did you not? A. 

Yes. 

I 
277. Q. You are very close to him, were you not? A. Yes. 
278. Q. True to say that you loved him at one stage? A. Yes. 
279. Q. And he is hard on the girls is he not, when you were all living There is a chant like quality to this 

together, strict, he is hard on you, is he not? A. Yes. sequence of "nots" 
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I 
280. Q. He is very strict? Sorry, do not shake your head or nod because ... 

A. Yes he is. 

I 281. Q. He is. And if you do something wrong he punishes you does he The use of the passive suggests 
not? A. Yes. something did happen and she was the 

282. Q. And you admit that you have done things wrong in the past, have agent. She came to be punished 

you not? A. Yes. 
(necessarily) is quite different from 

I someone else punishing her. This is 
283. Q. And he has punished you, is that not right? A. Yes. consistent with being a victim. 
284. Q. Now did he not punish you for smoking? A. Yes. 
285. Q. And do you remember when that was? A. Oh a while ago. I 286. Q. Do you not think it could have been the August holidays this year? 

A. ... (inaudible). 
287. Q. You do not think it was the August holidays? A. No. 

I 288. Q. Just before you ran away? A. No. 
289. Q. Do you remember him saying to you "We'll give you the 

cigarettes, we'll buy your cigarettes for you if you give up all your 
school outings and your sport ", do you remember him saying I that? A. Yes. 

290. Q. And you told him that you did not want to do that you would stop 
smoking, do you remember that? A. Yes. I 291. Q. Did that happen in August this year? A. I don't know. 

292. Q. You do not know. Do you remember how you came to be 
punished for smoking, do you remember that? A. Yes, we were 

I made to smoke a cigar. 
293. Q. And do you remember another occasion your father, or your 

step- father asked you if you were smoking, did you not say no? A. Note: The foJ/owing pages are 

Yes. relatively free of comments thus I 294. Q. SO you told him a lie, did you not? A. Yes. 
leaving you to make your own. 

295. Q. And he found you smoking on another occasion, did he not? A. 
Yes. 

I 296. Q. And this was about August this year, or September this year, just 
before you ran away? A. I don't know. 

297. Q. Did he not yell at you? A. Yes. 

I 298. Q. He was very angry, was he not? A. Yes. 
299. Q. Did he tell you he was very angry with you because you told him a 

lie? A. Yes. 
300. Q. And he shouted at you and told you to go to your room? A. Yes. I 301. Q. Do you remember that he kicked you in the bottom as you went 

into your room? A. Yes. 
302. Q. Now in September of this year just before you ran away do you 

I remember that Uncle David and your mother went to Crowley for 
the day, do you remember that, and the girls stayed at home? A. 
No. 

303. Q. You usually vacuum your room do you not? A. Yes. I 304. Q. And that is the room you share with Sonia. Do you remember that 
you hit Sonia on the arm with the steel part ofthe vacuum cleaner? 
A. Yes. I 305. Q. And that hurt Sonia, did it not? A. Yes. 

306. Q. Were you and Sonia having a fight? A. Not a real fight we were 
just, you see Sonia was calling me names and I just hit her with the 

I vacuum cleaner. 
307. Q. What names was she calling you? A. She was stirring me. 
308. Q. What names was she calling you Beverley? A. I can't remember 

the names. I 309. Q. . Remember if she was calling you "Iceberg'''! A. What, yes, they 
used to call me that at Pankhurst High. 

310. Q. See you did not like that, did you? A. No. 

I 311. Q. Did Sonia call you that? A. Yes, and they used to call me another 
name. 

312. Q. And what was the other name? A. A two C tunnel cunt. 
313. Q. Two C tunnel cunt. I 314. Q. Did your Uncle David see Sonia after you had hit her with the 

vacuum cleaner? A. Yes. 
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I 
315. Q. Sonia was in great pain, was she not? A. Yes. 

I 
316. Q. She was crying, was she not? A. Yes. 
317. Q. And your Uncle David told you that he thought you had broken 

Sonia's arm? A. Yes. 
318. Q. He was very angry with you, was he not? A. Yes. 

I 319. Q. Sent you to your room did he not, again, he yelled at you? A. Yes. 
320. Q. Shouted at you? A. Yes. 
321. Q. Do you remember what he said to you? A. No. 

I 
322. Q. Do you remember him saying to you "Your mother ought to put 

you in a home where you belong''? A. Yes. 
323. Q. You remember him saying that to you? A. Yes. 

I 
324. Q. And that was a fter the incident with the vacuum cleaner, was it 

not? A. Yes. 
325. Q. And you did not want to go to a home, did you? A. No. 
326. Q. No. You wanted to go back to Crowley? A. Yes. 

I 327. Q. And do you know a man called Mr. Kay, Mr. Mark Kay? A. Yes. 
328. Q. He is the Welfare Supervisor, is he not? A. Yes. 
329. Q. He had told you that you would be sent to a home, did he not? A. 

I 
Oh I can't remember. 

330. Q. And that was about August or September this year. He had 
spoken to you about stealing, had he not? A. Oh yes. 

331. Q. Breaking into a lady's house? A. Yes. 

I 332. Q. And he told you that you would be sent to a home if you did not 
behave, did he not? A. Yes. 

333. Q. Now you were very worried about what your father had said to 

I you, shouted at you, had he not? A. Yes. 
334. Q. And you were worried that he was going to put you in a home, 

were you not? A. Yes. 

I 
335. Q. Now your mother gave you a belting after Uncle David told her 

about this incident with Sonia, did she not give you a hiding? A. 
Yes. 

336. Q. And this was just before you ran away, was it not? A. I don't 

I know. 
337. Q. A few weeks before you ran away or a few days? A. I don't really 

know when I ran away. 

I 338. Q. You do not remember when you ran away? A. Yes. 
339. Q. You ran away in September this year, did you not? A. I think so. Note: "Hilling" and "Stealing" are 

340. Q. You think so. Do you remember going to see your mother in assumed to be actions typifying 

hospital? A. Yes. undesirable behaviour. They are not 

I 
regarded as symptoms of a condition 

341. Q. Do you remember going with Greta and Sonia? A. Yes. or as clues to a problem. 
342. Q. With the Welfare Officer, the lady Welfare Officer? A. Yes. 
343. Q. And that was after your mother had been sick, was it not? A. Yes, 

I after Mum had the baby. 
344. Q. Yes, so it has been in the last two months, has it not? A. Yes. 
345. Q. Yes. Do you remember Sonia saying to your mother about Uncle 

I 
David, do you remember Sonia saying something about Uncle 
David? A. No. 

346. Q. No? A. No. 
347. Q. You do not recall Sonia saying "I don't know why 1 have to he's 

I never done anything to me ", did not Sonia say that? A. No, I 
didn't go with them to pick up. 

348. Q. Sorry? A. I didn't go with them to pick up Sonia and them. 

I 349. Q. 1 am talking about at the hospital when you went to see your 
mother? A. No. She never said nothing like that. 

350. Q. Sonia did not say that? A. No, I never heard her. 

I 
351. Q. In front, sorry? A. I never heard her. 
352. Q. You did not hear her. Now after you left home where did you 

stay? A. At Felicity Mill's. 
353. Q. I see, and how many days did you spend there? A. I think a week. 

I 354. Q. A week? A. Or so. 
355. Q. And after that where did you go to? A. I went to the Refuge at 

Pankhurst. 
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356. Q. 

357. Q. 

358. Q. 

359. Q. 

360. Q. 

361. Q. 

362. Q. 
363. Q. 

364. Q. 

365. Q. 

366. Q. 
367. Q. 

OBJECTION: 

PROSECUTOR: 

Now what happened to Greta and Sonia and Mary, where were 
they when you were at the Refuge? A. They were at the Refuge 
too. 
I see, and did Greta and Sonia and Mary share a room with you at 
the Refuge? A. Yes. 
Did you say, sorry. At the Refuge you and your three sisters used 
to talk at night, did you not? A. Yes. 
And sometimes you would wait on till you thought Mary had 
gone to sleep before you would talk, did you not? A. Yes. 
Do you remember saying one night after Mary had gone to sleep, 
to your two sisters, "if you follow what I'm doing then we'l get rid 
of him". Do you remember saying that? A. No. 
Did you say that - sorry. I suggest to you that Mary - I withdraw 
that. Ifl said to you Beverley that Mary had said that you said "If 
you follow what I'm doing then we'l get rid of him" what would 
you say? A. I never said it. 
You say Mary is telling a lie? A. I didn't say anything like that. 
Do you say Mary is telling a lie? A. No, I don't know what she's 
saying because I never said. 
You do not know whether Mary is telling the truth or telling a lie, 
do you? A. No. 
So what she could have said could have been the truth, could it 
not? A. No. 
So it is a lie is it? A. Yes, 'cause I never said anything like that. 
You say Mary is telling a lie do you? 

Well I object Your worship. My friend has put a hypothetical 
question to the Witness initially, if Mary said certain things. 

MR. MANNERS: 
368. Q. 
369. Q. 
370. Q. 

371. Q. 
372. Q. 
373. Q. 

374. Q. 
375. Q. 
376. Q. 
377. Q. 
378. Q. 

379. Q. 

380. Q. 
381. Q. 
382. Q. 

383. Q. 

OBJECTION: 

I do not press the question Your Worship. 
Did you go to school at Pankhurst? A. Yes. 
What school did you go to there? A. Pankhurst High. 
I see, and who was your Form Master? Who was your Form 
Master this year? A. Mr. .... 
Mr. Carlton was it not? A. Yes. 
And he was away for a time this year, was he not? A. Yes. 
Before August of this year, was he not, and you had a Relief 
Teacher, is that not right? A. I don't know. 
You do not know. You do not remember do you? A. No. 
No. Did you have friends at this school? A. Yes. 
Boyfriends and girlfriends? A. Yes. 
Did you know a boy called Steve Donne? A. Yes. 
And that was this year, you knew Steve Donne this year, he was in 
your class was he not? A. Yes. 
Do you know what it means to have sex, do you know what that 
means? A. No, don't know what it means. 
Do you know what it means to have sexual intercourse? A. 1.. ... 
Do you know what that means? A. I think so. 
What do you think that means? A. When someone forces you to 
do something. 
And did you have sexual intercourse with Steve Donne? 

PROSECUTOR: I object Your Worship. 

MR. MANNERS: I am going to press the question Your Worship. 

PROSECUTOR: Your Worship evidence of prior sexual conduct as regards this 
Complainant is not admissible in proceedings of this type. 

BENCH: Not in that form it is not. 
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I 
MR. MANNERS: Well Your Worship. 

I BENCH: . 

MR. MANNERS: 

I 
BENCH: 

It would have to come within the ... 

Well with, with respect it does because the question is leading up 
to this in as much as the time framing. It does come within the 
period. 

But that has not been, that has not... 

I 

MR. MANNERS: Oh well perhaps ... 

BENCH: Not in the form it is in at the moment. 

MR. MANNERS: 

IBENCH: 

MR. MANNERS: 

I

MR. MANNERS: 
384. Q. 

I 
OBJECTION: 

, PROSECUTOR: 

MR. MANNERS: 

IBENCH: 

PROSECUTOR: 

I 
I 
I MR. MANNERS: 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I thought it was implicit. 

No, it is just do you know Steve Donne, have you had sexual... 

... with Steve Donne. 

Now this year at Pankhurst High School did you have sexual 
intercourse with Steve Donne? A ..... 

I object Your Worship. 

Well Your Worship I press the question. 

Yes. 

Once again, Sir, ... Section 409. Evidence of prior, or evidence 
which tends to ... indicate or suggest prior sexual behaviour. Sir, is 
not admissible. the only exemption to that rule, Sir, are basically­
of consent. It may be considered by the Court in determining these 
matters. In respect of the matters now before the Court, Sir 
consent is not a defence. I suggest that there is a total prohibition 
in relation to evidence of this nature. 

Well if I could take Your Worship to Section 409B. There are 
many, many exceptions to the admissibility rule. If I can take 
Your Worship first, to Section 409B sub-section (3) sub-section 
(f) where it is evidence given by the complainant in cross 
examination by or on behalf of the Accused person, being 
evidence given in answer to a question which may refer to sub­
section (5) be asked, and its probative value - any distress, 
humiliation or embarrassment which the Complainant might 
suffer as a result of the - we could then go to sub-section (5) 
where it says in prescibed sexual offence proceedings and that in 
my submission is such proceedings that we are presently dealing 
with, where the Court or Justice is satisifed that it has been 
disclosed or applied in the case for the Prosecution against the 
Accused person that the complainant has or may have during 
specified period or without reference to any period had sexual 

. experience or lack of sexual experience of a general or specified 
nature or to have taken part or not taken part in sexual activity of 
a general or specified nature, and the Accused person might by 
unfairly prejudiced it the Complainant could not be cross 
examined by or on behalf of the Accused person in relation to the 
disclosure of implication. The Complainant may be so cross 
examined but only in relation to the experience or activity of the 
nature - so specified during the period, if any, so specified. Now 
the Prosecution in this case are relating a time frame that goes 
from sometime in January 1981 - sorry - 1983 up until August 
1985. The evidence of Beverley is not conclusive, it is very vague 
about incidents within that time frame. 
The evidence of the doctor must be borne in mind too, in relation 
to what he said he discovered upon his examination. I am asking 
my questions in a particular way, where it is, or in such a fashion 
to minimise any distress, humiliation or otherwise. Which might 
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BENCH: 

be occasioned to Beverley. But it would be my submission that 
Mr. Brent would be unfairly prejudiced if I could not put 
questions in relation to any sexual experience Beverley might 
have had prior to her examination of the doctor, which would fall 
into the category of those experiences which would result in the 
findings that the doctor gave before the Court last week. That 
would be quite, that will tie in with the Doctor's evidence if the 
answers came out as I expect they will. 

How would he be unfair. 

MR. MANNERS: Pardon? 

BENCH: How would he be unfairly prejudiced? 

MR. MANNERS: Well, Your Worship is hearing this, these proceedings by way of a 
committal. In doing that under, pursuant to Section 41 of the 
Justices Act, it is forcing you to hear the matters and then making, 
make a decision as Judge and Jury, the inferences being left 
following the Doctor's examination that the results or his 
findings, could only have come in the absence of any other 
evidence from the allegations that have been made against my 
clients. I f I can show to Your Worship, that there are many other 
instances involving Beverley and Greta, that the Doctor's findings 
could have come from, then that is a proper matter that Your 
Worship ought to take into consideration, when considering the 
matter as Judge and Jury, as Section 41 requires you to. 

BENCH: Now, I put it to you this way that not in this particular case. This 
is, is it not what the heart of the legislation goes to that if a female 
person complains that some person had sex with anybody on any 
number of occasions, is not relevant to. 

MR. MANNERS: It is not relevant in that particular case, but it is relevant in this 
particular case. 

BENCH: Why? 

MR. MANNERS: In as much as the findings of the doctor implicate Mr. Brent at the 
present, if there are alternatives which would tend to not 
implicate those Doctors findings with Mr. Brent, then for that 
evidence not to come out, he would be severely prejudiced. 

BENCH: How in this case does, other than the ... 

MR. MANNERS: Well perhaps ... 

BENCH: ... the medical findings disregarding what he was told by the 
Complainants, how apart from his medical findings, is that 
different in this situation? 

MR. MARSHALLWell perhaps I could continue with what I wish to say to Your 
Worship in the absence of the witness. 

BENCH: Yes. 

MR. MANNERS: Because then I can make it... 

BENCH: 

385. Q. 

386. Q. 
387. Q. 
388. Q. 
389. Q. 
390. Q. 
391. Q. 

Beverley, do you mind waiting outside for a moment while we 
have ... A. Yes. 

Beverley when was the first time that you told anybody that your 
step-father had been interfering with you? A. That was down at 
Crowley. 
And who did you tell at Crowley? A. Rachel and Chloe. 
And they are your cousins? A. Yes. 
And did you tell your sisters? A. Yes. 
When did you tell your sisters? A. They already knew. 
When did they know? A. I don't know. 
Was it at Crowley that they knew? A. I don't know. 
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I 
392. Q. 

I 393. Q. 
394. Q. 
395. Q. 

I 396. Q. 
397. Q. 

I 398. Q. 
399. Q. 
400. Q. 

I 401. Q. 
402. Q. 

I 403. Q. 

404. Q. 

I 
405. Q. 
406. Q. 

407. Q. 

I 408. Q. 

I 
409. Q. 
410. Q. 
411. Q. 

I 
412. Q. 

413. Q. 
414. Q. 

I 415. Q. 

416. Q. 

I 
417. Q. 
418. Q. 

419. Q. 

I 420. Q. 
421. Q. 

I 422. Q. 

423. Q. 

I 
424. Q. 

425. Q. 
426. Q. 

I 427. Q. 
428. Q. 

I 
429. Q. 
430. Q. 
431. Q. 
432. Q. 

I 433. Q. 
434. Q. 

I 435. Q. 

I 
I 

Or was it at Horsley? A. I think at Horsley. 
So they did not know in Crowley, they knew in Horsley? A. Yes. 
And did you speak to, this is Sonia and Greta, is this right? A. Yes. 
And did you speak to either Sonia or Greta about what your 
step-father had been doing to you? A. Yes. 
And where did you speak, was that at Horsley? A. Yes. 
And what did you say to Greta? A. Well I just told her what was 
going on. 
And what was going on? A. About what Uncle David was doing. 
And did you speak to Sonia? A. No she was speaking to me .. 
And what about, you say you told Greta, now did you tell Sonia? 
A. Yes. 
And what did you tell Sonia? A. Just what happened. 
And that was at Horsley? A. Yes. 
And that was the first time you had spoken to Greta and Sonia 
about what was happening between you and Uncle David? A. Yes. 
In Crowley you shared a room, did you not? A. Yes. 
Who did you share a room with? A. Sonia I think. 
And do you remember Uncle David had two jobs at that time? A. 
Yes, he was on the, driving taxis and he was on the silos. 
He worked at the silos during the day and drove the taxis at night, 
is that not right? A. Yes. 
And when do you say he interferred with you at Crowley? A. At 
night 'cause he didn't work every night. 
And where was Sonia on this particular evening? A. I don't know. 
You were the only person at home, were you? A. No. 
Who else was at home? A. Greta, Mary and Sonia. 
And they were at home when your father first interfered with you? 
A. Yes. 
Your step- father that is? A. Yes. 
Did you not scream out? A. Yes. 
And the first time that you spoke to Sonia or Greta about this was 

Question markers plus "and''s create 
tone of affirmation and dialogue. 

two years later at Horsley? A. Yes. 
Did you tell your mother? A. No. 
Did you ever tell your mother? A. Yes I told Mum. 

Is this strange in patterns of 
disclosure? 

When did you tell your mother? A. I can't remember when I told 
her, but we told Mum. 
Did you say "we told mum ", who is "we ''? A. Yes, Me. Sonia and 
Greta. 
All three of you at the same time? A. Yes. 
And when was that? Was that at Horsley? A. Yes. 
Was that in August this year, or last year, sorry. Just before you 
left? A. I think so. 
You think so. Are you not sure? A. No. 
What did you tell your mother? A. We just told Mum that Uncle 
David was being rude to us. 
Being rude to you, is that all you said? A. Yes, that's what I said. 
And what did Sonia say? A. She told M urn that he was being, that 

This starts a new pattern of 
questioning. 

he was being rude to her. 
J What did Greta say? A. I don't know. 

You do not know? A. No. 

I. The examiner repeats her uncertainty 
and elicits an "I don't know" response. 

And what did your mother say? A. M urn said no. 
She said no? A. Yes. 
Is that all she said? A. She said no it didn't happen. 
Now you recall the day that you left Horsley, left home as it were, 
do you remember that? A. Yes. 
When you packed some things to take to School? A. Yes. 
Do you remember saying to your brother on that day, do you 
remember speaking to Stewart on that day? A. Yes. 
Do you remember saying about your Uncle David "I'm going to 
get rid of him and I know just how to do it", remember saying 
that? A. No, no. 
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2. He asks her questions in terms of 
remembering. 



I 
436. Q. Do you say you did not say it? A. Yes. 
437. Q. When you were at Crowley your mother usually put you to bed 

I did she not? A. Yes. 
438. Q. And as she put you to bed she usually stayed in the house, did she 3. He uses the negative statement as a 

not? A. Sometimes she used to, she would go down and see Aunty question. 

Margaret for a while. I 439. Q. But that was only two houses away, was it not? A. No. 
440. Q. And she would not go down and see your AUDty Margaret very 4. He does nor acknowledge her 

often at night, would she, after you had gone to bed? A. Not very modification. I often. 
441. Q. Not very often. Your Uncle David did he say anything to you on 

any ofthe occasions that he interfered with you, do you recall that 

I he said anything to you? A. Yes he said something but I don't 
remember. 

442. Q. Do you recall him saying "I'm teaching you to do, what to do to 
please men when you grow up?" A. Yes. I 443. Q. Do you remember when he said that? A. Yes. 

444. Q. When? A. We were sitting on the lounge. 
445. Q. Was that at Crowley or Horsley? A. Horsley. I 446. Q. That was at Horsley. That was the only thing he said to you? A. 5. The rime frame is nor clear. 

Yes. 
447. Q. Either at Crowley or at Horsley? A. No he said something else too. 

I 448. Q. What else did he say? A. He said something about if I tell anyone 
I'll get into trouble. 

449. Q. Was that at Crowley or at Horsley? A. Horsley. 
450. Q. SO he did not say anything to you at Crowley? A. No. I 451. Q. Did you see your Uncle David interfering with Greta? A. Yes. 
452. Q. What did you see? A. I saw Uncle David on Greta. 
453. Q. Sorry? A. I saw Uncle David on Greta. I 454. Q. On top of Greta? A. Yes. 
455. Q. And when was this? A. It was in Horsley when I went to tell him 

that Sonia was sick. 

I 456. Q. And it was in his bedroom was it? A. Yes. 
457. Q. Do you remember what time of the year this was at? A. No. 
458. Q. Do you remember whether it was winter or summer? A. No. 
459. Q. Do you remember whether it was 1985? A. Yes. I 460. Q. It was in 1985. Do you remember if it was shortly before you left 

Horsley or was it a long time before you left Horsley? A. I can't 
remember. 

I 461. Q. Did you speak to Greta after this incident? A. No. 6. He uses formal phrasing and 

462. Q. Greta did not say anything to your mother in your presence about expression. 

this particular incident, did she? A. No. 

I 463. Q. And you did not tell your mother, you did not tell your mother 
specifically or in detail what you say Uncle David had been doing 
to you, did you? A. No, not specific. 7. Propositions are embedded in the 

464. Q. Do you remember being at the Pankhurst Youth Refuge? A. Yes. question. 

I 465. Q. With your Aunt Margaret? A. Yes. 
466. Q. And do you remember Greta saying "We're not allowed to talk 

about it", referring to your Uncle David? A. Yes. 

I 467. Q. Do you remember Sonia saying that he has done nothing to me? 
A. Yes. 

468. Q. Do you remember then saying to Sonia "Shut up''? A. No. 
469. Q. Do you remember telling Sonia and Greta "Just follow me and I'll I get you out of this mess ''? A. No. 
470. Q. You visited your mother in hospital with your Aunty Grace, did 

you not? A. Yes. I 471. Q. Do you remember Sonia saying to your mother "I don't know 
what I'm doing mixed up in this", or words to that effect? A. Yes. 

472. Q. It is correct to say that Sonia looks up to you, follows your 8. He characterises her behaviour as 

I example, does she not? A. Yes. manipulative. 

473. Q. And you are a stronger girl than Sonia? A. Yes. 
474. Q. You are cleverer, more clever than Sonia? A. Yes. 
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I 
475. 

I 476. 

477. 

I 
478. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Q. 
Q. 

Q. 
Q. 

And she accepts what you say, is that not right? A. Yes. 
Did you go swimming with Sonia one day at the river near 
Horsley? Last year? A. No I don't remember. 
With Nick Curtis? A. No we never went swimming. 
You do not remember Sonia taking her clothes off? A. No. 
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I 
"Clinical experience and expert 

testimony can provide advocacy for I 
the child. Children are easily 

ashamed and intimidated both by I 
their helplessness and by their 
inability to communicate their 

feelings to uncomprehending adults.1 
They need an adult clinical advocate 
to translate the child's world into an I 

adult-acceptable language". 
(Summit, 1983) 

I 

5 SETTLING THE QUESTION 
OUT OF COURT 

I 
I 

In spite ofthe fact that many workers in the field do 
not have the tools of linguistic analysis available to 
them which would make the task of describing the 
strange language of court a lot easier, they are 
nevertheless able to cite examples of the in­
appropriate use of language with child victim 
witnesses. Their concerns for the alleged victims of 
child sexual abuse are partially based on their own 
reactions and partially on the need to pick up the 
pieces of a child's life after successive court 
appearances. 

A child protection officer offered the fOllowing 
example of her frustration at the treatment of a 
child under her care. The cross examining lawyer 
persisted, in her view, with a line of questioning 
phrased in strange language which was outside the 
capacity of the child. 

"He kept asking her for dates, and dates before the 
11th of November. The lIth of November meant 
nothing to her. If he'd said after your birthday, 
which was the 4th of November she might have had 
a chance. Now, she knows when her birthday is. If 
he'd asked 'After your birthday did something 
happen to you?' She would have said 'Yes'. But he 
just kept on saying 'before the 11 th of November.' 
Well the 11th of November meant nothing to her, 
but he just kept on asking the questions. " 

Another child protection officer described how a 
child could recount the details of his assault in one 
context, with the help of anatomically correct dolls. 
When the child was confronted with questions 
during cross examination which contained highly 
technical terms for the sexual organs he became 
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disoriented, distressed and he was unable to answer. I 
"He took the bottom half of the doll's clothes off 
and was quite fascinated with the penis, and he 
medically showed us what happened ... and yet if you I 
asked him a question like 'How far did he insert his 
penis into your anal area', the child would just go 
'Huh'." I 
Similar questions asked of children during cross 
examination about the fine anatomical details of I 
their assault represent, in the minds of those con­
cerned with the welfare of child victim witnesses, 
unfair presuppositions about the language and 
emotional capacities of children. The reiterations I 
and repetitions of questions with subtly altered 
language components confuse and degrade the child 
witness. I 
A number of people intimately concerned with the 
welfare of child witnesses articulated a widespread I 
dissatisfaction with the architecture and physical 
organisation of the courtroom. Before any words 
have been spoken the child is confronted with an I 
environment which is alien, unfriendly, oversized 
and threatening. 

"They go into a large gloomy building set up with I 
archaic furniture and monopolised by men, to 
.answer a case that invariably involves men. And 
unless steps are taken to allay those fears it is very I 
difficult for them to tell a story that involves highly 
intimate sexual details. " 

The anxieties expressed above highlight some of the I 
problems associated with the cross examination of 
child victims of sexual assault. Strange language, I 

I 



I 
strange architecture and strange people dominate 

I the context into which the child is admitted. 
Individuals charged with the care of child victims 
are understandably disturbed by the effects which 

I courtrooms and their contexts have on these 
children. Language is used to exclude the world of 
the child in cases which are all about children. 

I The problem becomes one of how to describe and 
display the distance between the child's language 
capacities and the language of the courtroom, a 

I distance, which during cross examination of the 
child victim witness, inevitably becomes most 
pronounced. In order to display this distance a 

I testing programme, using children unconnected 
with court, was created. These children were asked 
to repeat a variety of questions. 

I The basic premise of the test is that if a person can 
repeat a piece of language (text) then the language, 
its structure, vocabulary and length are manageable 

I and within the linguistic repertoire of the 
respondent. If they fail to repeat the text it is 
assumed that there is a mismatch between the 

I speaker and the listener. It is a rare situation to find 
complete understanding existing between speakers 
and listeners. However, in the courtroom this dif-

I ference becomes a critical problem particularly 
when children are involved as witnesses. The 
language used is based on adult perceptions of how 

I language can be used and makes little or no 
reference to the developmental and linguistic 
characteristics of the person being cross examined. 

I Indeed it often appears that this language barrier is 
being exploited for the benefit of the defendant 
rather than safeguarding the ways in which children 

I 
can best express their knowledge and understanding 
of what has happened to them. 

Court language is a world on its own where the 

I normal conventions of communication have become 
subservient to a set of procedures which have 
established themselves over generations. These 

I conventions; the fact that the person examining the 
child frequently faces the bench whilst questioning 
the child; that questions are interrupted by 

I 
procedural objections; that discussions of what the 
child has been asked and how that child has replied 
are discussed at length while the child remains 

I 
present; and that the alleged offender sits in a 
special place whilst all this is going on and frequently 
says nothing, must at best appear foreign to the 

I 
child. At worst they are intimidating and (onfusing. 
The rules for language usage determine the 
interactions that occur between people. To a child 
these conventions must appear like finding I themselves in the middle of an incomprehensible 
film script. People dressed in gowns and wigs, totally 
formal speech, people who sit and look blank for 

I 
I 
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hours at a time, all overseen by a person to whom 
everyone defers for advice, guidance and resolution 
of disagreements on points of law. Within such a 
prescriptive environment language and the move­
ment of the actors are the only variables. The 
environment is tightly managed and within this 
context the scope for responding is very limited. The 
child witness has to cope with these limitations and 
translate the formalities of the environment into 
linguistic term's in order to deal with the language of 
the courtroom. The child is expected to respond in a 
precise and prescribed manner, and upon these 
responses his or her veracity is assessed. 

The child has little room for negotiation or 
manouevre. This situation is totally alien to the 
child's previous experience of language where words 
have been used to learn about, explore, test and 
generally establish relationships with the rest of the 
world. This rapid change in the use of language 
confronts child witnesses and they can quickly 
become the victims of a set of language rules which 
prohibit them from expressing themselves in a 
meaningful and truthful way. They are not 
permitted to tell their story in their own words and 
the restrictive questioning format frequently 
frustrates and confuses the child victim. The 
courtroom context and the language in particular 
reinforces quickly in the child's mind their role as 
the victim in the proceedings and members of the 
court do little to contradict this. 

Language is the medium of exchange in the 
courtroom. It is steeped in tradition and some of 
these traditions are quite outside the normal 
language repertoire of both adults and children. It is 
useful to identify some of the linguistic features 
which are peculiar to the courtroom. For this 
purpose a testing programme assessing children's 
ability to hear different questions was set up. 

The repetition mode is the basis of the test and is 
used to observe how children handle a range of 
court, school and counselling questions with the 
idea in mind that if they could repeat a question 
accurately then both the language of the question 
and the length of the question were matched ap­
propriately with the child's level of language de­
velopment. Then and only then, could they make an 
attempt to answer the question. The testing pro­
gramme made no judgements about context, stress 
or victimisation. These aspects of the issue are 
considered separately. It was an objective 
assessment of whether these questions and their 
language were part of the child's repertoire. The 
children were not required to answer the questions 
but simply repeat them. To understand and then 
respond to a question presupposes that the language 
of the question is part of the language repertoire of 





I 
RANDOM LAWYER QUESTIONS 

I To ensure that a representative sample of questions 
was chosen a set of random numbers was used to 
find 20 questions from the total pool of questions 

I for each age group of children. Each of the questions 
in the transcripts were numbered and then a set of 
random numbers was used to select 20 questions for I each age group of children. 

SELECTIVE LAWYER 
I QUESTIONS 

Having read all the transcripts a number of times it 
became obvious that there were a number of hard to 

I answer questions. A list of question types and 
lengths was developed and this formed the basis for 
the selection. These questions contained examples 

I of court language and court style which are often 
confusing to the most competent of language users. 
These questions encapsulated and reflected some of 

I the predominant linguistic concerns which we have 
for children trying to come to terms with the 
language of the courtroom. These linguistic 

I concerns are based on the assumption that for 
communication and information exchange to be 
effective there must be an adequate match between 

I the language used by both conversational partners. 
If the gap between the two participants is widened 
by unclear speech, peculiar structure and unfamiliar 

I 
vocabulary then one party to the conversation is 
disenfranchised from the process of effective 
understanding. They will fail to make sense. The 
concern with children under cross examination is I predicated on the belief that if the language used in 
court is ill matched with the witnesses' language 

I 
capacities, their rights as language users are not 
being acknowledged or respected. The techniques 
which exacerbate this distance are described in 
detail in later chapters. The questions for repetition 

I in the "Selective Lawyer" group were chosen on the 
basis of the categories which contributed most to 
this apparent mismatch. The categories were 

I developed from the transcripts rather than from any 
previously developed list or taxonomy. 

For each age group of children twenty randomly I chosen transcript questions were listed and twenty 
selectively chosen transcript questions were also 
listed. Five classroom questions and five counsellor 

I questions were also added to each pool and together, 
when randomly mixed, became the sets of questions 
which the children were asked to repeat. 

I Repetition of questions was the method used to 
determine whether the language of the questions 
asked was part of the language repertoire of the I child. The theory and format for this methodology 
are based on the work of Marie Clay whose "Record 
of Oral Language" uses a repetition model to 

I 
I 
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" .... observe aspects of a child's control over oral 
language and assess a child's ability to handle 
selected grammatical structures ... "(Clay, 1976). 

"One way to find out how much of the structure of 
adult speech a child has learned is to ask him to 
listen to a sentence and to repeat it. By having a 
child repeat sentences which represent a wide range 
of syntactic structures in English a teacher can learn 
as much in a relatively short time about his control 
of those structures as would be learned from 
listening to the child's spontaneous speech over a 
much longer period." (Clay, 1976) 

The premise which underlies the work of Marie Clay 
is that what is not reproduced accurately is not 
heard; what is reproduced accurately is heard; and 
there are variations in between. The factors which 
influence what is heard are multitudinous and as 
Marie Clay states, "No single linguistic criterion has 
been devised for predicting reliably the difficulty of 
sentences ... There are many factors which influence 
the difficulty of any sentence. An unusual word or 
ambiguity of meaning could easily cause an increase 
in difficulty greater than that produced by a change 
in grammatical structure or an increase in sentence 
length. The most reliable guide to difficulty is the 
nature of the child's resporise." (Clay, 1976) 

In this sense the poles of the assessment, totally 
accurate reproduction and nil reproduction, are sel f 
evident. Totally accurate repetitions by the child 
indicated a total control over the language struc­
tures and vocabulary contained in any given 
question. Nil reproductions indicated that for 
whatever reason the child did not have the capacity 
to hear and repeat the questions, and as such the 
question was outside their language repertoire. 
However, we wanted to take into account, and find 
out about, the fractures or breaks which occured as 
the hearer struggled to recreate what they had 
heard. We decided that single element changes 
should be classifed differently to mUltiple element 
changes. Some children imposed their own sense on 
questions which they found difficult to repeat. 
Others maintained partial sense when repeating. 
While others simply regurgitated nonsensical strings 
of words. This analysis of departures from the text 
of the original questions was developed in terms of 
the fractures which children made to the flow of 
language of the question. These fractures could be 
isolated firstly in terms of whether, within anyone 
given question, there was only one such fracture, or 
whether a number of these occured. In the testing 
profile these become Single Element or Multiple 
Element changes respectively. 

To make these points clearer and to give the reader a 
greater appreciation of the dimensions of this study, 
a testing profile for James aged II years, has been 



included at the end of this chapter. All subsequent 
examples are taken from this profile. 

For example, James fractured question eleven in the 
"Selective Lawyer" class. The original question was: 
"Well, you are not sure whether you said those 
things to the Principal which are wrong?"J ames 
only changed one element of this question when he 
repeated: 

"Well you are not sure TH AT you said those things 
to the Principal which are wrong?" 

This fracture type was called a single element 
change to the original question because only one 
unit of the question had been changed in repetition. 

Multiple element fractures occured when a number 
of elements within the original question were 
changed by the child during repetition. For 
example, question thirteen in the "Selective Lawyer" 
class was: 

"All right, so between his patting you and his 
attempt or his trying to put his squash racquet in 
your bag there was nothing else, is that right?" 

J ames repeated the question in the following way" 

"As you attempt trying to put his squash racquet in 
your bag there nothing else was there?" Within the 
repetition made by J ames there were seven fractures 
to the original question. These were: four omissions 
"all right", "so between his patting", "and his" "or 
his", one addition "as" two substitutions "is" for 
"was", "was there" for "is that right". 

This represents a mUltiple element change to the 
original question. For the purposes of this analysis 
an element within a question was defined as being a 
chunk of language which could stand on its own and 
maintain some sense in isolation and without con­
text. The task of analysing each individual word 
change within a question made by a child during 
repetition would be enormous and not necessarily 
either productive or appropriate. Language is stored 
and dealt with in chunks. Some pieces of language 
naturally occur together given the rules of syntax 
governing the structure of our language. These 
naturally occuring chunks were taken as the 
elements which combined to form the questions 
offered for repetition. In those cases where only one 
word was changed, these were also regarded as 
elements. Looking back at the example of James, 
repetition one shows James substituting the element 
"that" for the element "whether". This is a single 
element change consiting of only one word. A single 
element change consisting of more than one word is 
exemplified below. Question sixteen in the 
"Selective Lawyer" class reads: "This terrible thing 
happening to you, if there was someone else there 
you'd remember it wouldn't you?" James repeated 
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I 
the question in the following way: 

"This terrible thing happening (Omitted "to you"), I 
if there was someone else there you'd remember it 
would n 't you?" 

The omission of "to you" is regarded as a single I 
element, a single chunk of language that stands 
together as an utterance. I 

The decisions made thus far would have produced 
an extensive set of only quantitative data. These 
would have been expressed in terms of numbers and I 
extents of fractures, as single and multiple element 
changes. Descriptive labels could also be attached, 
namely omissions, additions, substitutions, tranS-I 
positions and reconstructions. 

In order to come closer to a qualitative appreciation 
of what was going on between what was said andl 
what was heard, the fractures were viewed in terms 
of how extensively they distorted the form and 
content of the original question. This assessment I 
was expressed in terms of syntactic and/ or semantic 
dislocation. In most cases it is unwise to distinguish 
between the form and content of a piece of language, I 
as a change in one necessarily occasions a change of 
some sort in the overall meaning, and thus the other. 
However, there are occasions when one word iSI 
substituted for another (semantic) and the overall 
structure (syntax) is left intact. 

The following example illustrates how devastatingl 
such a change can be. The single element change 
maintains the structure and maintains sense but the 
meaning of the original question has changed. I 
Original Question: "Would it be incorrect to suggest 
that it was not so much a tripping, but because of the 
state of inebriation of yourself that you fell over?"1 

Repetition: "Would it be correct to suggest that it 
was not so much a tripping over, but because of the 
state of inebriation of yourself, that you fell over?'1 
(Transcript 13 years) 

With this accumulation of qualitative, descriPtivel 
and quantitative data each incorrect response was 
then placed alongside the original text to see how far 
the reproduction reflected the sense of the original.. 
"THE SENSE" occured when the sense of th<tl 
repeated question totally reflected the sense of the 
original. These samples of James's repetition 
demonstrate this. Original Questions. "Well you arel 
not sure whether you said those things to the 
Principal which are wrong?" 

Repetition: "Well you are not sure that you saidl 
those things to the Principal which are wrong? 

"A SENSE" occured when the repeated questiot 
made sense but not the actual sense of the original. 
For example: 

I 
I 





Original Question: "Well on the week before you 
made this statement to the Principal you said that 
one night you were in the kitchen?" 

Repetition: "Before you made this statement to the 
Principal you said that you were in the kitchen the 
night before?" 

"NO SENSE" occured when neither the actual sense 
of the original, nor another sensible expression 
was repeated. When read alone the repetition was 
nonsense. For example: 

Original Question: "You went for a swim there, I am 
putting to you, at Cronulla Beach?" 

Repetition: "You went for a swim there you put at 
Cronulla Beach? 

The coding format developed to collate and display 
all the types of data collected, appears on the 
prevIous page. 

SELECTION OF CHILDREN IN 
THE TESTING PROGRAMME 

Three schools in Wagga participated in this testing 
programme: one male high school, one female high 
school and a co-educational primary school. The 
teachers were asked to select three children in each 
age group according to their perceived language 
abilities: one above average, one average and one 
below average language user in each age category. 
We thus obtained a representative range of general 
language abilities from a cross section of three 
schools. 

TESTING PROCEDURE 
Each child was introduced to the testing format 
individually. The purpose of the study was ex­
plained in terms of the researcher wanting to find 
out more about different questions children are 
asked. The whole exercise was not presented as a 
test and it was made quite clear to the children 
involved that inability to repeat questions or to 
match the original questions perfectly must not be 
construed as failure. The researcher gave a number 
of practice questions for each child to repeat so that 
the child felt comfortable with the format before the 
test items were administered. As far as possible the 
test situation was relaxed and informal with the 
researcher making sure that the child was com­
fortable and at ease before beginning. In particular, 
the younger children were tested within the security 
of the library and the children and the researcher 
were seated at the same level in an informal way. 

After the researcher was satisfied that the child 
understood the procedure the testing began. The 
child was asked to repeat the questions. The 
questions from each category were mixed so that a 
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I 
sequence of different types of questions was 
presented. The researcher took care to enunciate the I 
questions clearly and slowly. Intonation and speed 
of articulation were held as constant as possible 
across all questions. After the child had attempted I 
to repeat all the questions the child was asked to 
comment on those questions which they found both 
difficult and easy to repeat. Each testing session was I 
tape recorded to avoid the necessity for intrusive 
note taking and to allow full attention to be given to 
the child and to ensure that the concentration of the I 
child was maintained. 

The tape recorded sessions with each child were then 
used to mark the differences between the repetitions I 
and the original questions. These were scored in 
terms of fractures and their types. These were then 
coded onto the data display sheet for each child. For I 
each of the thirty children these analyses were 
organised according to the categories of questions 
offered for repetition. I 
If we return to James as an example we can 
appreciate how one child dealt with questions of I 
different complexities and lengths. 

SELECTIVE LAWYER I 
QUESTIONS 

I 
Within the "Selective Lawyer" group of questions 
James did not accurately reproduce any of the I 
original pieces of text. Therefore his score in the 
'total reproduction' category was zero. 

J ames altered two questions by single element I 
changes. One of these changes was an omission and 
one was a substitution. Both these changes resulted 
in J ames generating syntactically and semantically I 
whole pieces of language and while these changes 
did not produce "THE SENSE" of the original 
question they resulted in "A SENSE". He altered I 
the questions but his alterations maintained a 
language form as well as a discernible meaning. As a 
percentage of the total number of "Selective I 
Lawyer" questions offered for repetition, the two 
single element changes which James made, pre­
served "A SENSE" in 10% of the cases. James 
changed multiple elements within four questions.1 
He omitted fifteen elements, added two elements, 
substituted eight elements and transposed one 
element. These changes resulted in an even division I 
between syntactically and semantically dislocated 
pieces of language, with half of his reproductions 
being unlike normal language. I 
As a result of these dislocations James produced 
two reproductions which had "A SENSE" of I 

I 



I 
language, and two which had "NO SENSE" of 

I language. Therefore, the multiple element changes 
which J ames made to four questions resulted in 10% 
maintaining a "A SENSE" of language (as a 

I proportion of the total number of questions within 
the "Selective Lawyer" category) and 10% having 
"NO SENSE" of language. James failed to attempt 

I any reproduction of fourteen out of the twenty 
"Selective Lawyer" questions. Therefore 70% of the 
total number of questions offered for repetition had I "NO SENSE" for James. 

RANDOM LAWYER QUESTIONS I Within this category of questions James accurately 
reproduced eight questions, 40% of the total number 
of questions offered for repetition within this 

I category. 

None of the changes that he made were single 
element changes and four shifts in repetition I contained multiple element changes. These mUltiple 
element changes consisted of eleven omissions, one 

I 
substitution and one transposition. Within three of 
these questions the mUltiple element changes which 
James made resulted in syntactically and 
semantically dislocated pieces of language. There­I fore only one out of the four repetitions in this 
category had "A SENSE" of language and three 
contained "NO SENSE" of language. As a per-

I centage of the total number of questions offered for 
repetition in this category of "Random Lawyer" 
questions, James preserved "A SENSE" in 5% of 

I the cases, and "NO SENSE" in 15% of the cases. 
J ames failed to attempt repetition of eight questions. 
Therefore a total of 40% of the questions had "NO I SENSE" for James. 

TEACHER QUESTIONS I Within this group of questions James accurately 
reproduced three out of the five questions and 
therefore maintained "THE SENSE" in 60% of the I questions offered. The remaining two questions 
were altered on a mUltiple element basis with three 
omissions, one addition and three substitutions. 

I Both questions which were altered in this way 
resulted in syntactically and semantically acceptable 
pieces of whole language. One of these questions 

I preserved "THE SENSE" of the original question 
and one preserved "A SENSE". As a percentage of 
the total number of questions offered for repetition 

I the mUltiple element changes resulted in the 
maintenance of"TH E SENSE" in 20% of cases and 
"A SENSE" in 20% of cases. 

I COUNSELLOR QUESTIONS I James accurately reproduced all the questions 

I 
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within this category thereby maintaining total sense 
in 100% of cases. 

The above description of how J ames handled 
questions of different types is now a profile which 
can be presented and analysed in different ways. If 
we use the format discussed by Marie Clay only 
totally accurate reproductions should be scored as 
reflecting those language structures with which the 
child is comfprtable. If this division is adopted the 
profile appears as: 

QUESTION CLASS 

Counsellor 
Teacher 
Random Lawyer 
Selective Lawyer 

TOTALLY ACCURATE 
REPRODUCTIONS 

100% 
60% 
40% 
0% 

If we accept that ability to repeat questions is an 
accurate reflection of the synonymy between the 
language of the question and the language repertoire 
of the child then the counsellor questions are 
perfectly matched, the teacher questions matched in 
60% of cases, the random lawyer questions matched 
in 40% of cases and the selective lawyer questions 
are completely outside James's language repertoire. 

However, this level of analysis has been further 
refined to admit other dimensions of language 
ability. By analysing the types of repetition shifts 
which James makes according to the criteria 
described earlier, it is possible to observe how James 
deals with questions considered by the court to be 
suitable to his age but which are nevertheless outside 
his normal language repertoire. 

Within the SELECTIVE LAWYER class 70% of 
the questions are so ill matched that he makes no 
attempt to repeat them. 30% of the questions 
offered for repetition are changed, two thirds of 
these have "A SENSE" of language, and one third 
has "NO SENSE". 

Within the RANDOM LAWYER selection of 
questions 40% preserved "THE SENSE" of the 
original question, 5% had ."A SENSE" of language 
and 55% had "NO SENSE" of language. 

Within the TEACHER grouping 80% preserved the 
total sense of the original question and 20% had an 
independent "A SENSE". 

The COUNSELLOR QUESTIONS produced total 
sense in all cases. 

An analysis identical to the one just outlined above 
was carried out for each of the 30 children involved 
in the testing programme and an overall profile of 
the results appears below. A more detailed graphical 
display is presented and summarised in the next 
chapter. 



SELECTIVE LAWYER 
AGE 15 14 13 12 

{ TOTAL REPRODUCTION 10 2 10 0 

THE SENSE SINGLE ELEMENT 0 3 10 2 

MULTIPLE ELEMENT 2 2 13 2 

A SENSE 
{ SINGLE ELEMENT 5 5 0 5 

MUL TIPLE ELEMENT 27 27 40 52 

{ SINGLE ELEMENT 0 0 0 2 

NO SENSE MULTIPLE ELEMENT 22 12 10 12 

NIL REPRODUCTION 34 61 17 25 

COUNSELLOR 
AGE 15 14 13 12 

{ TOTAL REPRODUCTION 100 100 93 100 

THE SENSE SINGLE ELEMENT 0 0 7 0 

MULTIPLE ELEMENT 0 0 0 0 

{ SINGLE ELEMENT 0 0 0 0 
A SENSE 

MULTIPLE ELEMENT 0 0 0 0 

{ SINGLE ELEMENT 0 0 0 0 

NO SENSE MULTIPLE ELEMENT 0 0 0 0 

NIL REPRODUCTION 0 0 0 0 

TEACHER 
AGE 15 14 13 12 

{ TOTAL REPRODUCTION 60 66 66 87 

THE SENSE SINGLE ELEMENT 13 13 13 7 

MULTIPLE ELEMENT 0 7 7 6 

{ SINGLE ELEMENT 13 7 0 0 
A SENSE 

MULTIPLE ELEMENT 7 0 0 0 

{ SINGLE ELEMENT 0 7 7 0 

NO SENSE MULTIPLE ELEMENT 7 0 7 0 

NIL REPRODUCTION 0 0 0 0 

RANDOM LAWYER 
AGE 15 14 13 12 

{ TOTAL REPRODUCTION 65 50 70 72 

THE SENSE SINGLE ELEMENT 3 5 12 8 

MULTIPLE ELEMENT 3 0 3 0 

A SENSE { SINGLE ELEMENT 0 12 0 2 

MULTIPLE ELEMENT 10 15 8 10 

{ SINGLE ELEMENT 0 2 0 2 

NO SENSE MUL TIPLE ELEMENT 7 8 2 3 

NIL REPRODUCTION 12 8 5 3 
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I 
acceptable pieces of text and exemplify the child's 

I imposition of meaning on difficult text. This is 
explored further in Chapter Ten. 

A tabulation of those results for all thirty children 
I tested appears above. It is clear from these results 

that although the language of the questions offered 
for repetition was outside their normal repertoire, 

I as indicated by an inaccurate repetition, they still 
searched for, and imposed meaning on, what they 
had heard. They used a variety of techniques to 

I Change the original text into a piece of language 
which was comprehensible for them. 

I
ThiS tactic indicates that children actively search for 
meaning in what they hear. Their preference is for 
"A SENSE" rather than "NO SENSE". The 
existence of this category highlights the distance 

IWhiCh must exist between the language of the child 
and the language of the questioner before "NO 
SENSE" is produced. Even if there is a mismatch 

I between the child and the questioner'S language 
capacities, as indicated by an inaccurate repetition 
the child will attempt to compensate for this distance 

l and try to actively search for an independent and 
sensible piece of text. To fail in this task, as 
indicated by the "NO SENSE"category represents a 

I total failure on the part of the child to hear the 
language of the question being asked. In everyday 
conversation most of us will choose to search' for 

I

sense in the language of other people. Frequently 
messages are wrong, sometimes they are right. But 
when we can find "NO SENSE" in the language of 

I the other person, frustration, confusion and a 
general inability to get a handle on the conversation 
are the likely results. Multiply these feelings by an 

l
anxiety quotient which adequately reflects the stress 
of the child witness under cross examination and we 
have a disturbing picture of what is happening to 

IChildren in the courtroom context. 

THE IMPLICATIONS I OF MISMATCH 
It is clear that in a courtroom there is a mismatch 
between the language of the lawyers and the I language capacities of the children. This mismatch 
varies according to the particular type of question 
asked. As the questions become more courtroom 

Ispecific and more combative, as under cross ex-
amination, the less likely it is that children will be 
able to hear the language of the question and the 

I less likely it is that they will be able to respond in a 
meaningful and truthful way. 

The results of this study must now be translated into 
Ithe arena of those wider concerns expressed for 

child victims appearing as witnesses in court in cases 
10f sexual assault. What do the results of this study 

I 
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and a close examination of extant transcript 
material tell us about the linguistic treatment of 
children in court? What language features particular 
to the courtroom contribute to the mismatch 
between children's language abilities and the 
language of the lawyers? How and why are these 
language characteristics employed by members of 
the legal profession and how justifiable is their 
usage? To what extent are the stories which children 
tell of their assault given due weight and 
consideration? What provisions are made for 
relatively inexperienced language users who appear 
as witnesses? 

The results of the testing programme show that the 
language of the court is not well matched with the 
language capacities of the child. The degree of 
mismatch varies according to the language devices 
used by lawyers. These devices and an explanation 
for why they are not heard by children will be dealt 
with subsequently. 

The immediate implications of the established 
mismatch as displayed by the results in the "NO 
SENSE" category of repetitions should now be 
examined, as these form the springboards to a more 
detailed and expansive appreciation of the child as a 
witness in court. 

"NO SENSE" responses indicate that the language 
of the question is outside the repertoire of the child's 
language capacities. If the child can impose no sense 
on a question, the corollory must be that the quality 
of their responses in court to questions of that type, 
are of dubious value. This must be interpreted as 
being a reflection of the lack of insight on the part of 
the questioner rather than an issue which calls the 
credibility of the child into disrepute. The questioner 
is the individual with the power to competently 
match the language of the questions with the 
language capacities of the witness. The respondents 
are instructed that they have no responsibilities 
other than to answer questions truthfully and to the 
best of their abilities. 

They have no capacity' to negotiate and no 
opportunity to express their frustration at not 
understanding questions. The interactions between 
the lawyer and the respondent are prescribed by 
tradition and protocol which serve to perpetuate 
language mismatches. The processes of the law can 
proceed with no recognition or acknowledgement of 
the fact that children are being disenfranchised by 
language. The more constrained the questioning 
format used by the lawyers the less likely is it that 
this mismatch would become observable. If a child 
has been asked to answer "YES" or "NO" the 
answer offered by the child tells the questioner 
nothing about the child's appreciation or hearing of 
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16. 

Now when you reached the start of the rocks 
just when Fred held your hand and started to 
help you over there, do you recall how long it 
was before you got to the little cave area? 
Now do you say that whatever it was that 
happened, or whatever it was that happened to 
you and Sue, you were in the kitchen at the 
time and you obviously heard something 
did you? 
Yes if you would have a look at this document, 
is that the statement that you made to the 
Principal and that you referred to before 
giving your evidence today and that you 
signed? 
Well I know, I understand what you have been 
talking about to her today but you see what I 
am asking you is this, that statement suggests 
that you said those things that you now say are 
wrong to the Principal. Now did you say it to 
the Principal or did you not? 
Well you are not sure whether you said those 
things to the Principal which are wrong? 
Well on the week before you made this 
statement to the Principal you said that one 
night you were in the kitchen? 
All right so between his patting you and his 
attempt or his trying to put his squash racquet 
in your bag there was nothing else is that right? 
Yes so he sat down beside you and started 
talking about the football and then he started 
tickling you and then what happened next in 
the sequence, do you understand? 
You have got a distinct recollection of seeing 
Judy coming into the room have you? 
This terrible thing happening to you, if there 

I was someone else there you'd remember it 
wouldn't you? 

I 

I 
I 
I 
I 

17. Well what do you mean you can't remember, 

I. 
2. 

this is something you'd remember, you've just 
told the teacher, that's the instructor, that if 
Judy had been present that'd be something 
you'd remember, do you remember saying that 
earlier? 
Well that would be something you'd remember 
wouldn't it, you see the position is I suggest to 
you you're not telling the truth? 
You read through this statement a day or so 
after you made it and there was nothing wrong 
with it, is that right? 
See we went through the sequence of what 
happened and how you stayed in bed and your 
father went out, he went downstairs, do you 
remember all those questions? 

COUNSELLOR QUESTIONS 
Do you know why you are here? 
Where was your Mum when it happened? 
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3. How many times did it happen? 
4. When did it happen? 
5. How did you feel? 

RANDOM LAWYER,QUESTIONS 
I. You went for a swim there I am putting to you 

at Cronulla Beach? 
2. Well I am not concerned with what your father 

does or doesn't allow you to do I am concerned 
with what you actually did? 

3. I will put this to you that on Wednesday 
afternoon that's the 7th of August, that's the 
day before the Thursday at about half past 
three in the afternoon you telephoned the place 
where Frank was living, what do you say to 
that? 

4. You do realise or do you realise the important 
position Fred is in at the moment? 

5. You do understand the importance of telling 
the truth don't you? 

6. Are you denying that it happened? 
7. Was it a long time or a short time? 
8. All right. Well what is the next thing you recall 

happening as regards Sue? 
9. And you indicate as you walk out before the 

door, directly on your right hand side is the 
doorway that lead into the bathroom? 

10. So where is the doorway of the bathroom? 
II. Just so, you have drawn two drawings, on the 

left hand side is a larger version, on the right 
hand side is a smaller version, is that right? 

12. Whose address is it in Garland Street? 
13. And what did she say to you? 
14. Did Sue tell you what she told her mother? 
15. Well, were you saying anything? 
16. And you say you got it in? 
17. And between the first time and this time had 

you slept in your mother's bed on a number of 
occasions in the meantime? 

18. A fter these things happended did you go in 
September of this year, did you go to see a 
doctor, where you were examined by a doctor? 

19. It went in a little way is that right? 
20. The first time this terrible thing happened to 

you, do you remember that? 

TEACHER QUESTIONS 
I. Can you explain to me the way you think the 

eyes work? 
2. Could you tell me about what happens at 

school on Fridays? 
3. What happens when Daddy comes home from 

work? 
4. What sort of thinks do you usually do on 

weekends? 
5. What do you remember about the last school 

holidays? 











I 
"Melinda is 13 and today she is going 
to appear in court for the second time. I 
Her stepfather is charged with sexually 
assaulting her every Tuesday night I 
while her Mum was at Weight 
Watchers. That was two years ago. 
Melinda prods the floating marsh- I 
mallows in her hot chocolate. "I know 
how it was last time, so I brought my I 
own" she says as she fiddles with her 
large pink box of Kleenex tissues." 

(R.E.B.) I 

6 YOU CAN REALLY SEE THE 
DIFFERENCE! 

I 
I 

The four graphs represent the responses which 
children made when asked to reproduce questions 
presented as a mixed list. Three children each, of 
the ages between 6 and 15 years, of high, middle and 
low general language ability are represented. The 
questions they were asked to reproduce were 
functionally chosen according to the following -

l. 

2. 

3. 

4. 

Selective Lawyer - questions chosen from 
transcripts of cross examination of children 
according to our own subjective views of what 
might constitute strange language. 

Random Lawyer - questions chosen from 
transcripts of cross examinations of children, ( 
according to a random set of numbers. 200 out 
of a possible 5654 were so chosen. 

Teacher - questions from teachers and 
teaching situations identifiable with children 
of specifiable ages. 

Counsellor - questions from counsellors and 
counselling situations identifiable with children 
of specifiable ages. 

The testing programme itself and implications 
arising are previously discussed in Chapter Four. 
The outstanding features of the graphic summaries 
here are as follows. 

1. COUNSELLOR questions in all but one 
instance were reproduced with the sense left 
intact. Some element of challenge is obvious 
however, indicated by several instances of 
single element changes, but which nevertheless 

11. 
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were reproduced with the original sense of the I 
question. This is not surprising and indeed is 
an expected kind of result from an activity I 
designed to include the sensitivities of the 
respondents to the fullest possible extent. It 
should be noted here though that we are I 
looking not at individually tailored questions 
but a genre of questions asked in a counselling 
situation which children unconnected with I 
that situation are asked to reproduce. 

TEACHER questions when reproduced I 
displayed a variety of responses. This possibly 
reflects the classroom orientation of teacher 
questions where regrettably a proportion of I 
children are always left out. There is a definite 
entrance, according to these results, at the age 
of 10, of children who lose their grip on the I 
language of the questions asked by teachers. 
Overall The Sense is reproduced 80% of the 
time, A Sense is reproduced 10% of the time I 
and No Sense is evident 10% of the time. In an 
educational context a developmental 
perspective is acceptable when reviewing I 
children's achievements in language and 
learning, and it is not generally expected that 
children will make The Sense of all that is said I 
to them the first time. It is enough that The 
Sense is made most of the time and that A 
Sense occurs so that The Sense, if appropriate, I 
can be worked towards. Special provision has 
to be made for children who fail to grasp sense 
either fully or partially. 

I 
I 
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111. The reproductions of RANDOM LAWYER 
questions show that The Sense is evident, 
according to what the unstressed children of 
the testing programme heard, around 60% of 
the time. The Sense is missed 40% of the time. 
These questions are usually asked in a context 
which operates according to strict rules of 
procedure aimed at generating precision and 
accuracy. A Sense, however sensible, is not 
acceptable yet appears around 20% of 
instances and No Sense is evident the other 
20%. The greater amount of the No Sense 
score is due to no attempt at reproduction 
being made. These questions were not heard 
well enough to even make a stab at reproducing 
them. 

The SELECTIVE LAWYER questions show 
more than anything else that our selective 
choice of the questions was by and large 
discerning with some 15% only being capable 
of reproduction with The Sense. A third of 
these required "creative editing", as shown by 
the maintenance of sense in spite of single and 
mUltiple element changes. Around 30% 
displayed A Sense and over 30% of all the 
questions were lost to the hearers. The least 
affected age group in both the lawyer 
selections, it should be noted, were the six year 
olds. Possibly this indicates an echoic res-
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ponse .... where their hearing was not impaired 
by a search for meaning. If nothing else this 
differential shows clearly the fraility of 
interpreting in only one way, in only one 
situation, childrens' responses to questions. 

Notwithstanding this, the overall results here, across 
ages and ability groups, clearly show that the tested 
children failed to hear certain questions which were 
chosen from courtroom transcripts, with offensive 
material edited, in terms of The Sense, 85% of the 
time. There is also no clear evidence of any 
adjustments being made for the age of the children. 
We shall consider in detail some of the features of 
these questions in the following sections. The actual 
reasons for a failure to respond can of course be 
various, ranging from being offended, to being 
confused, to not being in total possession of the 
information. Alienation from the language forms 
where people simply don't comprehend the 
communicative and message making conventions 
around them can also define the inability to res­
pond ... because they do not hear. The rest of this 
publication substantiates the case that in an 
unacceptably large number of instances a child's 
inability to hear is because of the strangeness of 
words and situations. The strangeness is used in 
cross examination to deliberate effect and 
capitalises well on the predispositions of the child 
victim. 



I 
"I put it to you that this is all a 

figment of your imagination. Is that I 
not right?" 

(N.S. W. Committal Hearing, 1986) I 

7 ASK ME SOMETHING 
I 

The regulation of courtrooms including the giving 
and taking of evidence is primarily about the 
manipulation and control of words. 

Lawyers cock their critical ears at the slightest 
suggestion of leading questions; questions which if 
asked will supposedly mask the truth by suggesting 
part of the answer. Along with this goes the implicit 
belief that other, nonleading questions are somehow 
neutral; that their effect is minimal in suggesting 
this or that answer. No language however is neutral 
whatever its expression. To say or do anything is to 
not say or do something else and this alone makes 
language non-neutral. All language acts upon its 
users, some more powerfully and obviously than 
others. 

"Whether formally as part of their semantic 
structure, or through assocations picked up along 
the way, the meanings of words lie at varying 
depths. To traverse them is to cross a minefield 
where every step triggers a silent explosion in the 
brain" (Bolinger, 1980). 

Questions, as we know, do not always solicit 
answers. Some even preclude answers. The classic 
example of course is "Why don't you go and jump 
in the lake?" It might take the form of a question 
but it doesn't suggest an answer, although it might 
get any number of responses. On the other hand the 
expression with the surface characteristics of a 
statement "Tell me about the new car" and uttered 
with a slight rising, intonation at the end would 
likely give rise to an answer. It would probably 
include information about either the car or the new 
owner's reactions to it. Between these two examples 
lies a field of expressions which suggest concern, 
interest, a need to know, a search for precision or 
the testing of propositions. Their effect may not, 
however, be to adduce information. 

"You're making this up aren't you?" "Isn't it true 
that you told him to say that to her?" "Are you sure 
of that?" all appear as questions but the replies they 
suggest vary. 

The concern of this study is with a particular issue, 
the ability of child victims to respond to cross 
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I 
examination in criminal proceedings of alleged 
sexual assault. It is appropriate then to focus in a I 
functional sense upon the questions used. The 
function of questions can be viewed in terms of the 
kinds of responses they solicit, provoke or admit. I 
Whether these responses are then endowed with the 
status of answers becomes a contentious issue. 
What we are asserting here is that the quality or I 
nature of a question is legitimately viewed through 
the response it evinces, and that that response is 
driven by forces other than the question itself. But I 
the question is pivotal to the response in that it can 
stimulate, capitalize upon and define those other 
forces. 

We quote here from the recent and significant I 
publication "Sexual Abuse of Young Children" by 
Kee MacFarlane and Jill Waterman et al. (1986) as I 
they make connections between the state of the 
child and the responses she or he gives. 

"It is time to recognize that child sexual abuse, is not I 
comparable to other types of adult crimes, and 
should not be investigated as though it were. 
Children who have been frightened into silence I 
about things they do not comprehend, and may not 
even have the language to describe, represent a 
special population that demands specialized I 
approaches. 

Questioning a young child about sexual abuse is not I 
comparable to asking a burglary victim to 
enumerate items that were taken from his or her 
home. Asking a child what, if anything, unpleasant 
or unusual happened to him or her during a certain I 
period of time may be an acceptably neutral way of 
framing a question, but if a young child has been 
molested and told not to tell, it is unlikely that the I 
abuse will be revealed. Such a child might then 
become one of the thousands of adults who have 
reported that they never told anyone as a child I 
because no one ever asked them (Finkelhor, 1979b; 
Herman, 1981; MacFarlane and Korbine, 1983; 
Russell, 1984)". (MacFarlane, I 986). I 
The focus here is obviously with counselling the 
child and an effort by all concerned to arrive at a 

I 
I 







I 
Q. Now can you remember the first incident that 

I something, that you say Uncle David interferred 
with you at Horsley. A. It was at the Commission 
house. I Q. Yes, and was, that was in the morning was it not? 
A. No. 
Q. It was not in the morning? A. No. 

I Q. When was it? A. In the night. 
Q. And what time of night? A. I don't know. 
Q. You do not know? A. No. 

I The response "1 don't know" can stand for a variety 
of states of knowledge but the purpose of cross 
examination is well served as it reduces the 

I credibility of the witnesses. " ..... .Iearners have 
different thresholds for uncertainty and frequent 
users of "I don't know" express uncertainty only 

I when they have no idea at all.. ... some learners may 
tolerate great levels of risk and guess when the 
likelihood of a correct response is 50%. Others may 

I 
choose a response only if the likelihood is 90%." 
(Linn, 1987). Although these assertions are in the 
context of a discussion about educational testing 

I 
the point is clearly. made that the response "I don't 
know" can be provoked from different people 
under a variety of conditions. The conditions of 
court suggest precision and total accuracy. Given I the language and propositional conditions of 
expressions used in court it remains an athletic 
exercise to force "I don't know" or its companion "I I can't remember" on witnesses. 

These questions come from the cross examination 

I of a fifteen year old boy about something which 
allegedly happened three years previously. "Just to 
be clear there is no doubt in your mind, you were 

I 
assaulted the first time on the first night on the first 
occasion? What were you doing this first night? On 
the night what were you doing?" "If I asked you as I 

I 
have, were you asked to stay at the Patton's you 
would understand what I ask would you not?" 

These questions are followed in this particular case 

I with enquiries about details of the behaviour of the 
witness when he was nine years old. He said "I can't 
remember" 53 times. The "I don't know" or "I can't 

I remember" response tells us about the style of the 
question and about the general level of confidence 
of the respondent who has been instructed to tell 

I only "the complete truth". "I don't know" is often 
an indicator of uncertainty rather than a total 
admission of a lack of knowledge about an incident. 

I This concept is compounded by the companion 
assertion that " ... .females admit negative feelings 
such as anxiety more readily than males do ... ". Also 
"An unwillingness to take risks may also lead I females to avoid giving definite answers. Not giving 
an answer has the advantage that it avoids being I 'right' or 'wrong' .... thus saying "I don't know" 

I 
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provides an alternative to two unpleasant choices". 
(Linn, 1987) 

When the situation requires total certainty about 
multifaceted questions, and where the respondent is 
vulnerable for a number of reasons, saying "I don't 
know" and "I can't remember" are expected 
responses. We should not equate this however with 
not knowing and not remembering. The uncertainty 
many witnesses feel, but which child victims 
manifest more than most, can be increased in a 
number of ways, thus increasing their tendency to 
appear either misinformed or uninformed. Pressure 
is applied, not upon their evidence, but upon their 
ability to withstand the volume and style of 
interrogation. The requirements of what constitutes 
a good witness for the prosecution are increased for 
children so that only the most resilient and articulate 
will be called. The rest of the child population 
remain as victims. Some of the general charac­
teristics of questions which cross examination 
capitalises upon are as follows: 

1. Complexity 
Questions can be asked in a variety of ways with 
some being more difficult to process for the hearer 
than others. The complexity of any given utterance 
will depend on the number of connections that have 
to be made and how those connections are cued. 
Simple questions can be asked in a complex way. 
Complex questions make the listener work hard. 

2. Connections 
Questions are rarely asked in isolation and, in cross 
examination, come one after the other. Ordinary 
conversation is in part driven by cues and clues 
about what is coming next and how what we are 
talking about now is related to something before. 
The connections between utterances are as vital to 
their sense as the utterances themselves. 
Unconnected utterances require constant re­
orientation. 

3. Volume 
Questions require responses and anyone's ability to 
respond coherently is limited. The sheer volume of 
questions can make a witness acquiescent and likely 
to respond in the easiest way possible. The responses 
mayor may not be adequate answers. 

4. Significance 
Questions have their own significance depending on 
what kind of response is required and in what 
context they are asked. To answer in a variety of 
ways is a normal predisposition as well as more 
informative. The singular responses of cross 
examination leave a lot of information unsaid. 

Questions also have a significance in accordance 
with what the hearer thinks they are being used for. 
Questions can be used to search for i!lformation. 






























































































