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PREFACE 

,This report is a short version of a much longer report. Either report 

may be obtained (at a small cost) from the author or from the Criminology 

Research Council. The short report is not exactly a summary of the full, 

report, since statistical results are reported in sufficient depth for them 

to make sense without reference t.o the full report. However, not all results 

are reported here, and the discussion of the implications of the findings 

merely touches on the major points. The short report is chiefly valuable 

for its presentation of key statistical analyses - the earlier chapters 

simply attempt to provide enough background for the reader: to understand the 

issues which led to the analyses and to follow the technical details. 

The or.·igins of this research go back at least. eight years, to the early 

days of the collection of statistical material on Courts of Petty Sessions in 

New South Wales. The completion of the massive amount of computing arn the 

finalization of,this report became something of an obsession as mounting 

demands on my time from a gl'eatmany other sources threatened to crowd the 

project out altogether • Given that the report has been 50 long in coming, it. 

may be of SO!tle va.lue to outline the history of the project, and the way in 

which the methods and objec~.:ives have evolved. 

In January, 1972, the newly fonned New South '(\Tales Bureau of Crime 

Statistics and Research began a system of statistical reporting from Courts of 

Petty Sessions in the State, At the time I was E'.mployed as statistician by 

the Bureau, and Dr Tony Vinson wa.s the Director. S·ta tistical returns were to 

be filed by court officers for all criminal matters dealt with at t-1agistrat.es I 

Courts. In.formation collected for each offender included type of offence, sex, 

previous criminal history, penal ty imposed arid whethej= the offender was legally 

represented. 
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Two more detailed statistical series were established,' one for drinking 

drivers and one for drug offenders. Additional information available in 

these cases included the age, occ~pation and marital status of the offender, 

his previous motoring and drink/drive (or drug) convictions and his blood 

alcohol concentration (or type of drug used). Apart from informing the public 

and the GoverTh~ent about the range of offences dealt with at Magistrate's Courts, 

and the types.of penalties imposed, the data had obvious potential as a way of 

researching the sentencing process. 

Early publications of the Bureau included an examination of factors 

correlated with the penalty (see for example Court Statistics 1974: 

Statistical Report 6, Series 2, 1975). This was the first time in Australia 

that "extra-legal fac·tors" such as social class and legal representation had 

been investigated' as factors routinely influencing the penalties imposed in 

criminal matters. Although there has been a long history of such empirical 

research overseas (particularly in the United States) the pioneering work of 

the Bureau in the early seventies was not followed up in Austr-ali.3. for some 

years. 

Our early v.Drk was published in the Australian Law Journal in 1973 (Vinson 

and Hamel, 1973). 1'his paper explored, by the use of crosstabu:'3t.ions, 

the relationship between legal representative and outcome, controlling for 

offence type, pr'evious convictions, age and social class. The paper (which 

relied heavily 00 the drink/driver data) demonstrated a correlation between 

being legally represented and the penalty imposed, and was influential in the 

debate on legal aid and the Australian Legal Aid Office, the latter having 

.become one of the reforms sought by the Federal Labour Government. Of 

course the ALAO would probably have been established without the publication 
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of our paper, but it is significant that the paper was o"ne of the few 

sources of empirical data available to inform 'the debate. 

At the time we published the AL,] paper, we were acutely aware that. 

f'urther analysis was required in order' to take into account a wider range of 

variables than could be incor.porated in a cross-tabulation analysis. In fact 

the paper was subtitled as a "progress report", Significantly, there has 

been some recent criticism of the article on this very point (see for .examp1e 

Cashman, 1981). A preliminary regression analysis of 1972 drink/drive data 

was p:esented by Dr V';'nson at a seminar on road safety and the law in Sydney 

in 1973 (Viinson, 1973) and some further work on the same data was published 

in the 1975 proceedings of the University of Sydney Institute of Criminology 

(Homel, 1975). Apart from these two publications more comprehensive analyses 

languished. 

The fundamental obstacle which confronted us when we attempted to 

lmdertake the analyses we knew ",ere required was a lack of suitable scientific 

compnting facilities and software within the NSW Public Service. Indeed, 

}.aving now completed much of the analysis we originally planned it is clear , 

t.hat at the time t.he most appropriate computer programs were only just becoming 

. available at the most advanced scientific establ ishrnents (such as the Rothamstead 

Exper imental Station in t.he UK). It is not surprising therefore that the 

NSW Public service lagged behind in the provision of the appropriate programs. 

Nevertheless it should be made o::lear that the orientation of· the Public 

Service was, and still is, con®ercial data processing. Those interested 

in scientific research continue to experience great frustrations in obtaining 

access to suitable facilit:ies. 

This situation led to the application for a grant of $2,000 from the 

Criminology Research Council. The purpose of the grant was to allow at 
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least some computing to be done on commercial computing utilities which 

had entered into agreements with the Public Service. The grant was approved 

at the end of 1975, and preliminary wo=k commenced in early 1976. However, 

at this stage a series of events, including my move to Macquarie University 

and cutbacks in University funding effectively prevented any systematic 

work on the project for some years. 

At the time work commenced on the study of sentencing, I also 

commenced work on an investigation of th~deterrentimpa:ct of penalties 

imposed on drinking drivers. This latter project seemed to me at the time 

to be of greater urgency than the study of sentencing, a view I still hold. 

The work on sentencing proceeded only spasmodically while the deterrence 

project was completed (Hornel, 1980). Only in 1979, and more especially in 

1980, was I in a position to carry out the series of complex analyses which 

form the core of this report. 

The analyses reported here r.ave involved well over 200 hours of central 

processor time on the lo~IVAC 1106 a\;. Macquarie. The nominal cost of this 

computing far exceeds the amourit of the CRe grant. The University's policy 

for research where a large amount of computing is involved is to request 

academics to obtain external funding for the computing, if possible. Although 

there need not be a direct equation between the value of the grant and the 

cost of the ~mputing, the grant is used to help support the computing centre 

and offset the cost of computing to the University. 

I would like to thank the CRC for their interest in this project and 

the incentive provided by their grant to complete. this project. I 'It.'Ould 

also like to thank. Macquaric University for providing such generous support 

through the computing centre. Without the reliability and flexibility of 

the UNIVAC 1106, this project would have taken even longer to finish. 
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Finally, I would like to thank the Director of the Bureau of 

Crime Statistics, Dr Jeff Sutton, for making the data available to me 

.' after my departure from the Bureau. Needless to say, without his interest 

and support the research could never have been completed. 
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CHAPTER 1. DRINKING DRIVERS AND THE CRIMINAL JUSTICE SYSTEM 
------------------------~ 

1. The Social Context: Drinking and Driving as Crime. 

Motoring offen~es, including drinking and driving, are not usually 

perceived as crimes, despite the research which has linked various kinds 

of deviance with the commission of serious or repeated motoring offences 

(see below) • Nevertheless there is considerable evidence that the general 

community fc::vours a punitive approach to the problem. In August 1975, 

62 percent of Australians called for more severe penalties on drinking 

drivers, and between 1975 and 1979 support for random breath testing rose 

from 30 percent to 73 percent (Gallup Polls 07/12/75 and 03/3/79). At 

the same time, however, it would appear that a very sizeable proportion 

of the population (particularly men) crnmnit the offence at least occasibnall~ 

(Freedman, Henderson & Wood, 1973). 

2. 

It is clearly necessary to seek explanations for the status of 

. drinking and driving as a non-crime and for the apparent contradict. ion 

between public attitudes and behaviour. Part of the explanation for ~he 

discrepancy beb;een attitudes and behaviour seems to Lie in an "us and 

them" mentality - people either deny, to the111selves and others, that they 

consume enough liquor to put them over ·the legal limit, or they consider 

that they are more able to "hold" their liquor· than others (and are therefore 

nota danger). Similarly, the vie\'J of drinking and driving as a non-

crime is probably related to the belief among most people that drinking 

and driving is something everyone does and th.."l.t in most cases it causes no 

serious harm. KellY's attribution theory (Shaver, 1975) may be used to 

formalise this explanation. 
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3. 

The common perception that even serious motoring offences are committed 

by most people at one time or another, and that drinking and driving in 

particular is a widespread phenomenon~ runs counter to much academic research, 

which emphasizes' the deviant nature of the drinking driver. Willett (1964) 

. referred to the "criminal on the road", emphasizing the correlation between 

traffic offences and traditional crime, and later Buikhuisen (1969) presented 

evidence to support the picture of a "patient on the road" .. The redefinition 

of drinking and driving as a psychiatric problem was a particularly marked 

feature of research in the sixties (Selzer et aI, 1967; Waller, 1967). As 

Gusfield (1976) has observed, this academic research had the effect of 

shifting the problem to people whc are 'sick' and quite likely morally 

. suspect anyway. We are left with the question: are drinking drivers 

mainly sick, violent lower class m3.1es expressing their deviance in 

traditional as well as. in traffic cri.'1le, or do a majority of members of all 

social classes drink and drive, and commit other motoring offences on a 

regular' basis? 

4. 

A J~ey to resolving the problem may lie in the recognition that most 

of the studies discussed above relied on an analysis of 'convicted offenders. 

As Macmillan (1975) has shown, if motorists involved in accidents are 

studied, a somewhat different picture emerges. Apart from being younger 

and more agressive and competitive, accident involved drivers were no 

more criminal or deviant than accident free motorists. This suggests that 

the process whereby motoring offenders are caught., charg(~d and convicted 

may be of fundamental importance in cont.ributing to the deviant profile of 

the convicted group. Cre.3sey (1974) has argued that police'are forced to 

exercise a fair degree of discretion in traffic cases, primarly because 

motorists are typically of higher status and are more influential than 

o 
f\ 
LJ 

o 
a 
o 
o 

n 
u 
o 

o 

o o 

o 

o 
tJ 
o 
.f? ....... . 
[j 



, 
, . 

o 
.~ 

o o 
fl.··. ,LI 

n lU 

3. 

other groups with which the police deal. Homel (1980) has presented some. 

data which supports the view that· young men in particular are more visiJble 

on the roads and are more likely to come to police attention than other 

motorists, even if they do not drink and drive any more frequently. 

5. 

The behaviour of governments in relation to drinking and driving 

should be seen both as a. response to pressures from a number of governmental 

half official and private organizations dnd as a reflection of the 

schizophrenic public attitudes documented in para 2 above. One of the 

easiest ways in which a government can appear to be doing something about 

the proble:'1 while leaving vested interests unthreatened is by simply 

increasing penal ties for drinking and driving. Thus through mandatory 

penalties a goverllrnent can put pressure on courts to deal more harshly with 

the tiny minority of drinkj.ng drivers who are caught. This will do little 

to reduce casualties frem drinking and driving but will make the government: 

look good. From t.he standpoint of the present study, this practice serves 

to highlight the symholic importance of the courts as a way of dealing with 

drinking and dr iving and makes a study of the senten!; ing process a central 

feature of the evaluatiu:rl of current drink/drive countermeasures. 

6. 

Turning our attention to the sentencing process, it is necessary to 

take cogniza.nce of four major theoretical perspectives on the operat.ionof 

the courts. First, the Durkheimianconsensusmodel (Durkheim, 1974) 

argues that punishment ,serves to maintain social cohesion. The criminal 

justice system both expresses and preserves a common system of values (the 

common conscience) through tlie evenhanded enforce.'1Ient of laws. In t.his 

model punishment is geared to the.seriousness of the offence and to the 

blame'ViOrthiness of the offender and does not serve the interests of any 

particular group or reflect the idiosyncracies of any particular in.dividual. 
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7. 

Secondly, the conflict model states, in the words of Chambliss and 

Seidman (1971): 

" ... that society is composed of groups that are in conflict with one another 

and that the law represents an institutionalized tool of those in power 

which functions to provide them with superior moral as well as coercive 

power in the conflict" (p. 504) 

In particular, the conflict model asserts that lower class persons will be 

more likely to receive harsh punishment if found guilty in court. In 

conflict thoory the "subordinate classes" consist of more than the working 

class, and encompass in much of the empirical literature the poor (,,,ho are 

often not in the work force), minority racial and ethnic groups, women and 

the young. It is also important to note that conflict. theory does not 

necessarily predict direct discrimination in the sentencil~g process due to 

extra-legal factors. Weaker versions of the theory assert that discrimination 

occurs at a number of earlier points in the system - the confroni::ation with 

1:he police, the. granting of bail, the process of plea bargaining and so on 

and tha t subordinate groups are disadvantaged at these points in so many 

ways that the strength of their case in court is diminished even if the 

sentencing process itself is non-discriminatory. 

8. 

The possible mechanisms of discrimination have been detailed by a 

number of authors (Quinney, 1974; Carter and Clelland, 1979; Chambliss and 

Seidman, 1971). The elaboration.of the ideas of Chambliss and Seidxnan have 

been most influential in the literature (which is largely American) . They 

add the notion of bureaucrat~ization to help explain the oppression of 

subordinate groups, arguing that officials structured into a bureaucratic 

organization' will respond to the demands of the rich and po\verful unless 

sanctions or ot.her controls are introduced. '. Actually, the essence of 

t.heirthesis is that at each level of bureaucracy officials possess 
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considerable discretion in the performance of duties, and that ~he 

enforcement of laws against persons who possess little political power will 

generally be rewarding to legal agencies. 

9. 

As Hagen (1977) has pointed out, there is considerable disagreement on 

·the consequences of bureaucratization. Cloyd (1977)· saw it as promoting 

. ,". 
equity and efficiency in the treatment of drinking drivers. However, the 

bureaucratization thesis has the advantage that it focusses on the actual 

structures of the courts and the social relations between acton:, being 

one perspective within a broader ~gani~~~ionaltheoEY frame'\-x>rk. ,Within 

this third broad theoretical perspective, tliere are almost as many theories 

as theorists. Thus Feeley (1979) has argued that a lower crb.inal court 

is more like a marketplace than a bureaucracy, "a complex bargaining and 

exchange system, in which various values, goals, and interests are competing 

with one another." (p.12 ) Similarly, Hagan et ale (1979) have post~lated 

the model of a "loosely coupled system" in which court subsystems (probaticn, 

prosecutor, judge) are responsive to eath other while still rnai~taining 

independent identities. These kinds of models suggest that "court related" 

variables will be important: plea, bail, the prosecutor's recommendation 

for sentence (no·t formally allowed in Australian courts), the recommendation 

of the probation officer and the "residual discretionary power" of the 

judge. 

10. 

The. essence of the fourth theoretical perspective is best captured by 

a quotation: 

" .•• it appears from the analysis that we can explain more about sentencing 

. by knowing a few things about the judge than by knowing a gr.'eat deal about 

the facts of the case." . (Hogarth, . 1971, p. 350) 

This approach emphasizes "that justice is a very personal thing", determined 

largely by the psychology of the presiding magistrate, an.d the interaction 
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between this psychology and the perceived attributes of offenders. Thus 

the .focus is on beliefs, philosophy, attitudes, personality traits and 

background characteristics of magistrates. We will use the term 

individual factors to describe this theoretical approach, referring mainly 

to the magistrate but also to the individual characteristics of other actors 

in the courtroom drama. 

11. 

One of the major predictions of the individual factors model is that there 

will be disparities between sentences imposed by different magistrates. 

According to Hogarth (1971) and Hood (1972), the sentencing philosophy of 

the magistrate may have a direct effect on the way in which he processes 

information about an offender and his offence. Sentencing philosophy means, 

in the context of drinking and driving, the views which a magistrate holds 

on its status as a crime and his aims in sentencing. For example, as Hood 

(1972) points out, to ·the extent t:lat a motoring offence is regarded as 

normal behaviour the magistrate is likely to apply a tariff. approach to 

sentencing, largely ignoring the personal characteristics of the offender 

(apart from his previous convictions for similar offences). The overriding 

principle of the ·tariff is that of proportionality between offence and 

sentence (Thomas, 1(79), which·is also one of the key elements of the 

consensus model. Of· course the c3.imS of sentencing can include deterrence 

(general and specific), retribution, reformation and incapacitation. The 

-literature cited would suggest that these aims, and sentencing philosophy 

as a whole, are perhaps the most important characteristics of the magistrate 

for the sentencing process, eclipsing in importance such things as 

. personality attributes and social background. 

12. The Empirical Literature on Sentencing 

There is a very extensive empirical l.iterature on the courts, much of 

it focussed on the issue of discrimination in sentencing. A complete 
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review of 'the recent literature is presented in the full report (Chapter 2). 

Some broad generalizations • .... ill be attempted here particularly vlith regard 

to the relative merits of conflict and consensus theory, and the individual 

factors model. Hagan (1974) reviewed twenty papers on the role of extra-

legal factors in sentencing. His main finding was that ",hen legal factors 

were adequately controlled, extra-legal variables (mainly race and social 

class,> .\<lere either not statistically significant or accounted for a minute 

propOrtion of the variance in penalties. The evidence for direct discl'imina.tic 

in al1.. cases was weak, with the additional variance explained by extra-legal 

factors seldom exceeding five percent. 

The present aut.hor has reviewed about thirty empirical studies concerned 

\-/ith the role of extra-legal factors which have been published (in Australia 

and overseas) since Hagan.' s review. A number of statements can be made on 

the basis of this literature. Firstly, the evidence for a weak version of 

conflict theory is very strong, with the ability to make bail and the 

quality of court assigned counsel being two important factors in the pretrial 

process \o]hich can strongly influence the final outcome. For juvenile 

offenders the concept of "threat to the moral order" ccnstitute::> the basis 

for an indirect sex bias against girls. Secondly, the evidence for direct 

discrimination on the basis of race or social class is stronger now than when 

Hagan undertook his review in 1974, although most recent studies still only 

find evidence for at most small direct effects. This suggests a third 

conclusion, that when direct discrimination does occur it occurs in 

particular social contexts, for some kinds of cases only and pE'..rhaps more 

among some judges than others. Early studies of sentencing noted the bias 

against blacks in the southern United States; direct discrimination against 

non-whites for "street offences" currently seems more common ,in rural than 

in urban areas. Nevertheless the more broadly based findings of Tiffany 

et.. al ~. (1975) should be kept in mind. In general, Carter and Clelland 
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(1979) may be correct in arguing that only when statistical indices are 
G .' 

explicitly derived from well grounded theory will evidence of direct 0 
discrbnination emerge (under specified conditions). Finally, there is 

growing evidence that the social organisation of a court can playa major a 
role in the sentencing process, thus contributing to the kinds of indirect 

discrimination mentioned above. F'uture quantitative research would do 
0 
0 

well to pay closer attention to subtle organisational variables (including 0 
the characteristics of particular judges or magistrates) and to allow the 

possibility of interactions between these variables and the more usual -U 
social and legal attributes of offenders. 

13. 0 
Hood and Sparkes (1971) reviewed the pre-1971 literature on sentencing G 

disparities. Studies such as Green's (196~), which utilized statistical 

techniques to control offender and offence characteristics, were regarded 0 
by Hood and Sparkes as being more reliable than studies (like that of 

Gaudet et aI, 1949) which assluned that these variations would cancel out if 
·IT 

large enough numbers from each court were used. They concluded that there '.... 0 
.. las considerable evidence for the existence of the "individual factor". In 

theic view it is primarily differences in the way in which information is -IT 
categorised, perceived and processed by the judge or magistrate which lead 0 
to the greatest disparities, and disparities willl::;e more apparent the greater 0 

the effort to individualize treatments. 0 
Summar izing the more recent li·tera ture on magistrates and on sentencing 

disparities, we are perfectly safe in concluding that there is overwhelming [J 
evidence for the existence of disparities. This is in marked contrast to 0 
the fragmentary and confused nature of the evidencE-~ for direct discr imination 

on the basis of extra-legal attributes of offenders (para 1Z above). There [} 
is something comforting about a situation in which all methods of research 

0 J 

~ ,>. 
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converge on the same conclusion. It seems that som'et imes sociological 

0:' . . , 

factors are the source of disparities (for example, 'aspects of court 

organization as in Rhodes, 1977) but thab,most frequently differences in 

tr penal philosophy and in the way magistrates process information are key 

variables (see especially Hogarth, 1971). 

o 14. 

o 

~ 
One study, by Hood, (1972), focussed eX<i::lusively on the sentencing of 

motoring offenders in Britain, and is therefore of particular relevance to 

fl.·.: .•.. -

() 
the present research. A recent, project by Broom and Cushing (1980) exa.'llined 

the sentencing of drink/drivers in ACT courts, and is ther.efore also of 

~ particular interest. 

Hood (1972) used an experimental methodology to overco.ne the problem 

of variations in cases appearing before magistrates. He sent exactly the 

same detailed cases to a sample of magistrates, obtaining results from 538 

There ,were five cases each of dangerous driving, drunken driving, driving 

while disqualified, careles."3 driving, driving 'without insurance, failure 

.to stop or report, speeding and pedestrian crossing offences. Hood 

observed thc.t the:r-e was little evidence for the "compensation theory" in 

sentencing, ",here fines are increased if disqualification is a rlardship. or 

vice-ver sa. Magistrates <.:ited specific deterrence and prevention (removal 

o o 
from the roads) most often as their reasons for choosing an "optimum" 

o period of disqualification. He observed that criminal record ;was seldom 

considered relevant by the magistrate, and that the cri..'1linal label was only 

thought appropriate by a large majorit,y of magistrates where other criteria 

of the criminal stereotYP3 were evident. Finall~{, Hood concluded that 

while disparities occurred for all types of cases, the variations in 

penal ties were largest for the more grav~ offences (i.ncluding drinking and 

driving) • In addition, he found much greater consistency in the determination 

of fines than in the period of licence disqualifictttion. 
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Broom and Cushing (1980) considered the evidence for the consensus, 

conflict and individual factor models (although they used different 

terms) . Extra-legal factors considered were sex, age, ethnic surname, 

in camera hearing and employment status. Variations between the five 

magistrates were considered as part of the analysis. Nearly all offenders 

received the minimum three months disqualification period, so the authors 

concentrated on the amount of fine as the component of the penalty requiring 

more explanation. Unfortunately no analysis was undertaken of the factors 

·related to the broad outcome categories: guil t. without conviction, bond, 

suspended sentence, restricted driving licence, or treatment for alcohol 

dependency. They found strong support for the consensus model, and only 

limited support for the Chambliss and Seidman version of the conflict model. 

Despite the fact that all data were derived from the sa.me court and for one 

principal off~nce, magistrate differences accounted for 10% of th2 variance 

in fines. More interestingly, interaction effects between magistrate and 

offender/offence characteristics were found. 'I'he full model had an R 2 of 

.66. Younger offenders were fined more heavily, but the authors interpret 

i:his 1:0 be a reflection of the accumulation of an unblemished dr~.ving 

record. The unemployed paid lower fines on average than employEd offenders, 

but since disqualification period was not examined I the validity of the 

compensation theory could not be determined. Clearly, Broom and Cushing's 

(1980) major resdlts are in line with most of the literature on sentencing. 

15. Dealing with Drinking Drivers: Trends 'in New South Wales 

An examination of the 1978 Magistrates' Courts statistics tor New 

South Wales reveals that, of all offences serious enough to get into the 

crime statistics, drinking and driving is by far the most common. In 

the decade of the seventies, there were nearly twice as many drink/drive 
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cases dealt with as all p.roperty offences combined. The large number of 

offenders, and the standardized nature of the evidence in PCA (P.~escribed 

concentration of Alcohol) cases, lends primafacie support to the contention 

that drinking drivers are dealt with in New South Wales in a routine and 

bureaucratic. fashion. The. breat.halyser test itself is, as Cloyd (1977) 

pointed out, "the quintessence of the western rational conception of 

objectivity". Fewer than one percent of PCA offenders plead not gUilty! 

and the majority of cases are dealt with in less than ten minut~s. The 

actual sentencing process is usually a much more routine affair than is 

often imagined. Unlike the American situation, the prosecutor car.not 

make a formal recommendation with regard to penalty and except .).t courts 

where a rehabilitation scheme is operating there is usually no presentence 

report. It is likely that in many cases peA offenders are dealt with by 

means of a simple tariff. These aspects of the sentencing of peA offenders 

make the methodology of the present study - statistical analysis of court 

records - particularly appropriate • 

16. 

Each year in NStv approximately 85% .of PCA offenders are dealt with by 

means of a fine and a period of licence disqualification. 'l'he ra te of 

imprisonment (before appeal) varies between two and three percent, and 

.bonds make up the remainder of cases. The maximum fine is $lOOO(it was $400 

in 1976, the year from \-lhich the data for the present study was selected) 

and the maximum per iod of imprisorunent is six months. In December 1979 

the government legislated for a mandatory three month disqualification period 

to counter the excessively short periods magistrates were accused of imposing. 

In fact the median of d'isqualifications actually imposed in 1979 was six 

months, so (as intimated in para.5 above) the legislation had more symbolic 

than practical significance.' Bonds may be of two types: good behaviour 
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bonds or suspended sentences under S-554 or S-558 of the Crimes Act, which 

represent quite a severe penalty, or u dismissal or bond under S-556A 

of the Crimes Act, which represents the most lenient penalty possible. 

The essence of S-556A is that the offender is found guilty, but having 

regard to his "character, antecedents, age, health, or mental condition" 

no conviction is recorded. Excluding rehabilitation schemes and 

community service orders (neither of which were available on a routine basis 

in 1976), the only other penalty available to a maqistrate is a restricted 

licence. In 1976 more than one offender in ten (10.7%) was conceded this 

privilege, usually to allow the use of a motor vehicle at \\''Ork but generally 

in combination with a substantial penalty in other respects. 

Convictions for peA have risen from 7552 in 1969 to 17008 in 1979. 

At the same time, penalty severity has gradually increased. The median 

period of disqualification stayed constant at three months until 1978 when 

it rose to four ffiont.hS (and six months in 1979), while the median fine rose 

from $125 to $400 in the sCime 'perbd (a bit faster than inflation). 

Imprisonment rates ;li:\ve increased, from 1.4% to 3.1%, alt.~hough this 

partly reflects an increase in the use of periodic detention. The use of 

S.556A peaked at 9.5% in 1974, falling to 5.0% in 1979. 

17. 

The characteristics of offenders have changed gradually over the 

decade. The mean blood alcohol concentration (BAC) has remained stable at 

e.pproximately .160 but there has been a gradual rise in the percentage of 

recidivists, from 17.3% in 1969, to 28.4% in 1979. The number of women 

convicted has gr'adually risen, from 1.8% in 1972 to 3.0% in 1979, while 

there has beeria tread t.owards increased representation of younger age 

groups. These changes undoubtedly reflect police procedures as much as 

real changes in the composition of the population of drinking drivers 

(Hornel, 1980). Of particular interest is the rise in the percentage of 
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offenders legally represented. In 1972 only 50% of offenders were 

represented; in 1976 the figure was 64%, and by 1979 .it had risen to 80%. 

fl .. ·. °U 
'l'his rise has probably been due to a combination of increased legal aid 

~ (through the Public Solicitor) and increased involvement. of private solicitors 

.~ or barristers. Since the expansion of the y,lork of the Public Solicitor 

.~ 
did not occur until late 1976, VIe may be sure that in 1976 private attorneys 

appeared for the vast majority of represented defendants, which is a useful 
o 

D 
simplification in the data analysed in the pre·sent study. 

18. The Aims of the Present Study 

Th~ general aim of the study is to improve our understanding of the 

procDsses involved in the sentencing of drink/drive (peA) offenders. 

One '-lay of doing this is to assess the relative merits of the conflict, 

con1:ensus and individual factors theories of the courts.. (Organisational 

theories are import.ant but are not capable of being tested through the use 

of court records). The specific aims of the study are: 

1. The develop a set of parsimonious statistical models which test the 

following major hypotheses: 

(a) Tha t by simulati,ng a modified tariff model, magistrate 

"sentencing styles" can be identified as influences on the penalties 

imposed; 

(b) That sentencing style will affect the weight attached to 

offender,and offence characteristics (that is, there will be interaction 

. between sentencing style and offender/offence characteristics); 

(e) That the extra-legal fac~ors of age, S€.'C, legal representation,· 

occupational status, employment status, marital status and location of 

court (rural/urban) will influence the severity of penalties, over and 

o above legal factors; 

Cd) That legal factors will have most predictive power, follow~ by 
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sentencing styles and thenOextra-legal chal!acteristics. 

2. To e.'Cplore the concept of a penalty model which is "optimum" in 

terms of specific deterrence and compare this model with the statistical 

model describing the actual sentencing process. 

3. To explore the possibility of draft "sentencing guidelines", based 

on the statistical data, which could. fonn the resis of a scheme for reducing 

discrepancies between magistrates in penalties imposed for similar offences. 

4. To exploit the existing variability in penalties imposed for cases 

with similar offender/offence profiles to construct an index of perceived 

severity of penalty", for use in the study of specific deterrence 

(Homel, 1980). 
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CHAPTER 2. METHOD 

1. ResearchDesign 

The study is based on the statistical records maintained by the NSW 

.Bureau of Crime Statistics and Research. Since 1972 the Bureau has 

received a statistical return for every·drink/drive case determined at a 

magistrate's court. Most of the analysis is b3sedon 1976 PCA cases, 

with some use being made of 1972 data. The reasons for concentrating on 

1976 PCA cases are as follows: 

(a) For PCA cases an objective measure of the seriousness of the offence 

is available (BAC level); 

(b) The processing of PCA cases is likely to lend itself to statistical 

analysis because of their frequency and routine character; 

(c) Previous drink/drive convict:i,.on data was obtained by the Bureau for 

only a quarter of cases in 1977 and later years; 

(d) Details of which offenders were diverted to a rehabilitation scheme 

were not recorded in 1976 or later years, and this missing information 

would seriously bias the analysis of these cases since it is known that 

they received lighter penc.llties (Court Statistics 1978). The 

problem was sidestepped for the 1976 data by omittin'J cases dealt with 

at the particulCl.r courts in which the scheme began. 

(e) In 1977 the. NSt'J Government greatly expanded the role of the Public 

Solicitor's office, and many drink/drivers in 1977 and later years 

were represented through the Public Soli<dtor. By contrast, in 

1976 and earlier years nertrly all offenders who ",ere represented ""ere 

represented by a private solicitor. This simplifies the interpretation 

of the legal representation variable. 

(f) The period 1972-1976 is the relevant period for a follow-up study of 

a sample of lOOO convict.ed offenders conducted by the present author 
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(Home 1 , 1980). A study of the sentencing patterns during this 

period is obviously relevant to the question of specific deterrence. 

For this reason, some of the results for 1976 are contrasted with 

1972 data (see Chapter 3). 

2. The use of official records in sentencing research raises a number of 

fundamental methodological" issues. These issues are dealt with at length 

in the full report (Chapter 2). where criticisms by Hogarth (1971) and 

Feeley (1979) of quantitative methods are assessed. Summarizing the 

arguments, it would seem that the usefulness of court records as a basis 

for research into the sentencing of PCA offencers in New South Wales depends 

on a number of conditions being fulfilled. Firstly it needs to be 

demonstrated that organisational factors are less important than in Feeley I s 

study of the New Haven lower court. A case for this has already been made 

out in Chapter 1, where it was argued that PCA offenders are dealt ''lith in 

an increasingly routine and bureaucratic fashion. Plea bargainirJg would 

seem very rare, bail is rarely an issue, in the data under study there was 

no presentence report, the Australian prosecutor is not directly involved in 

the recommendation for sentence, and there is an objective measure (in the 

BAC level} of the seriousness of the offence. Secondly, some measure of 

individual magistrate input is required. This condition has been fulfilled 

in the present study tru:ough the development of surrogate measures of 

magistrate's "sentencing styles". These cannot be regarded as attitude or 

value dimensions, but they can be accepted as a general measure of the 

"individual factor" component of the sentencing process. Thirdly, statistical 

Hlodels based on court records need to explain a substant.ial portion of the 

variance in penalties for us to have much confidence in their usefulness in 

explaining the sentencing process. 
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The variables included ill the analysis are set out in Table 1, 

together with their method of measurement. The grouping into "families" 

of variables is fundamental to a.ll the analyses carried out, and is a 

reflection of the theo:r:i_es discussed in Chapter 1. The Consensus model 

anphasises the seriousness of the offence and the blameworthiness of the 

offender (Family A), the conflict theories emphasise the role played by 

offender characteristics, particularly sex, social class and age (Family B), 

crganisation thevries emphasise factors related to the structure of the courts 

and the interactions between key personnel (Family C), while the individual 

factors model focusses on the psychology of the magistrate (Family D). The 

grouping of variables into these families is not a pure reflection of 

theory since the variables derived from court records are themselves not 

unambiguous indices. Thus caseload and whether the court is located in a 

~:ural or urban area are arguably relate:l to aspects of court organisation, 

but' have been included in Family D since they also relate to the issue of 

disparities between courts. Similarly, some offender characteristics 

included· lin Family B (such as employment status or licence status) could be 

considered by a magistrate as leg-itimat.e fa:::t:ors to be taken into account 

in determining the amount-of fine or the period of licence disqualification -

that is, as factors affecting the level of punish.'tlent which the offender 

. "deserves". 

'lIable 1. vari.ables included ~n the analysis, and method of Measurement. 

~alnily A - Offence Characteristics/Previous Record 

* Blood alcohol level (W.L) 

* 

Number of previous drink/dri.ve 
(DUl) convictions 

Number of previous traffic (nor,­
drink/drive) cOl1'-.Tictions 

80+ mg/l OOml • 

0, 1, 2, 3+ 

Numerical, 0 - 67 



* Previous criminal record 
(4 variables) 
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FamilyB ~Offender Characteristics 

* Sex 

* Age 

Occupational status 

* Marital status 

* Licence status 

...... -~ ....... 

Presence or absence of: 
Children's Court indictable 

(Children's Court summary 
Other Court indictable 
Other Court summary 

Male, female, 

Numerical, 17 - 84 

Congalton Scale of prestige: 
A - Professional/mamagerial 
B semi-professional/middle 

management 
C - sales, small business, 
D unskilled 
Student 
Pensioner 
Domestic 
Unemployed 
Not stated 

Single 
Married 
Widowed 
Divorced 
Separated 
De Factor 
Not known 

Learner - no licence - suspended 
Interstate or not kno~n 
Li.cence first granted: 1976 

1971 .- 197.5 
1961 - 1970 
Before 1961 

Family C ...;. "Appearance"or "CourtOrganisation" . Variables 

* Plea 

.* Legal representation 

* Appeal 

Guilty - ex parte 
Not guilty 

Private solicitor 
Not represented 

Appeal by offender against the 
severity of the penalty 

No appeal-
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FamilVD ~Courtcharacteristics -----------------
* Location 

* Case load 

* Court circuit 

Penalties 

* Outcome 

* Amount of fine 

19. 

Urba.n (Sydney, Newcastle, Wollongong) 
Rural 

Number of PCA offences in 1976 

Grouping of 255 courts into- 49 
circuits - see full report, 
Table 3.2 

556A, rising of the court 
Bond, with or without fine and 

disqualification 
Fine and disqualification only 
Restricted licence with fine and 

disqualification 
Imprisonment, with or without 

fine and disqualification 

Numerical o - $400 

* Period of licence disqualif~cdtion Nlimer leal : 0 5475 days (15 years) 

4. Numerical variahles have heen incorporated into the various analyses 

wherever possible without dividing them into categories, usuauly allowing 

for the possihility of a complex cuhic relationship between dependent and 

predictor variables (see the discussion of statistical methods below). The 

number of previous drink/drive convictions forms an exception to this rule, 

since the distribution was extremely skewed with only 2.5 percent of offenders 

possessing three or more previous convictions. 

Occupational status has been measured using Congalton's (1969) scale. 

This scale measures the prestige of occupations as perceived by the Australian 

public, and as such is a useful way of operationalising the concept of 

"social class", at least in th:: sense in which stratificationist theorists 

(eg: Parsons (1954» use the tenn. Controversy over the measurement of 
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social class is one of the features of the literature, with. some conflict 

theorists arguing against the concept of class as an ordinal scale. Thus 

Carter and Clelland (1979) argue on ~arxist grounds for a simple dichotomy 

into stable and unstable working class, while Hopkins (1977) argues more 

generally for a dichotomy into lower class versus upper and middle class. 

Debate about the nature and measurement of class is a major and continuing 

theme in sociology, and cannot be pursued here (see Connell 1977) for a 

useful account of the Australian debate) . As far as the present study is 

co.ncerned, the method of measurement and analysis meets the objections of 

conflict theorists in at least two respects: firstly, occupational status 

is treated as a categorical (rather than ordinal) variable, and hence a 

contrast between the unskilled and skilled employed sho"U.1d emerge automatically, 

and secondly people not in the workforce (such as the unempl(,yed) have been 

classified. separately rather than omitted or fitted into an ordinal status 

ranking. 

Some categories listed in Table 1 represent a marriage of theory and 

convenience. For example, there were so few offenders recordec'l. as "learner 

qrivers" (18 cases) or as "suspended licences" (27 cases) that they were 

grouped wit.h the 543 drivers who were simply recorded as having no licence. 

Similarly, there were only 13 ex-parte pLeas out of 14311 cases analysed, 

so t..hese were grouped with the "guilty" pleas on the grounds that this was 

what. their plea amounted to. Rare penalties, such as being disqualified 

until the. "rising of the court", have also been grouped. Note that the 

pen.alty categories listed in Table 1 were described in detail in Chapter 1, 

para 16. 
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The grouping of courts into court circuits is also a compromise measure. 

The variable of interest is of course the!l'-agistrate, but the presiding 

magis·trate was not recorded on the statisti.cal form. Fortunately NSW 

has a system of stipendiary magistrates who generally sit fulltime in one 

court or (in rural areas) se:r:vice a number of court.s in a "circuit". 

Thus in most cases knovling the court is equivalent to knowing the magistrate. 

There are some exceptions to t.his, since in a number of courts (such as Central 

Court in Sydney) there is more than one magistrate, and in any caSl~ magistra·tes 

can be away on holidays, sick leave and so on. The problem of the "multi-

magistrate" court has been reduced somewhat. by excluding those courts which 

began rehabilitation schemes in 1976; th3t is, Central and Bankst~wn (both 

with more than one magistrate) from Ma.rch onwards, and Hornsby and North 

Sydney (single magistrate courts) from June onwards. 

To the extent that using court (or court circuit) entails an averaging of 

the decisions of different magistrates, the court variable is clearly a 

conservative measure of variability between magistrates. Thus evidence of 

disparities in sentencing between courts is strong evidence for disparities 

between magistrates. In fact in the major analyses reported in Chap·ter 3 

a number of dimensions derivl~d from a discriminar:t analysis of the. court 

variable will be interpreted as aspects of "magistrates' sentencing styles"~ 

5. Bethod of Analysis 

The first step in the analysis involved developing via discriminant 

analysis, measures of magis·trate "senteneing styles". It is too difficult 

to analyse variations between 49 courts on 'cop of all the other variables 

listed in Table I, and in any case it is not easy to interpret these variations. 



22. 

What is need.ed is a small number of const:r:'ucts which will capture most of 

the observed variation between courts wl'1ile allowing a fairly simple 

interpretation. Examples of such constructs could be a "toughness -

leniency" dimension, or perhaps a dimensj_on which contrasted the use of lxmds 

with the use of imprisomnent. 

In developing these constructs it is necessary to use one sample, but 

'another sample must be used to apply these constructs to the prediction of 

penal ties. If the same sample were to be used for both exercises, there 

would be the certainty of overfitting to the data and obtaining an R2 value 

which was artificially high (this is a defect in the analyses of Hagan (1979) 

and Hagan and Bernstein (1979». Thus the sample of 14311 cases for 1976 

was divided at random into t\~ halves, and the discriminant analysis carried 

out on one half. This analysis paralleled that of Homel (1979), and involved 

simulating a simple additive model of sentencing. 

The major analyses were carried out on the second half of the file, 

incorporating four sentencing style dimensions derived from the initial 

analysis. All models involved fitting the families of variables in the 

following order: 

(a) Family A offence characteristics/previous record 

(b) Family C "appearance" variables (omitting the appeal variable) 

(c) Family B offender characteristics 

(d) Family D court character istics (omitting the caseload variable) . 

This method of fitting has the effect of giving most weight to those 

variables predicted by the consensus model to be most important. Thus the 

"official" version of sentencing is given maximum opportunity to prove i,tself. 
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The ordering ,of the other three families is to some extent arbitrary, but 

by placing the court variables last we minimize the possibility of concluding 

that there ,are disparities between courts when in fact variations in penalties 

can be explained in terms of offender/offence variations. In any case the 

ordering is most relevant to the process of obtaining a reduced model; 

once th~ reduced model is obtained, the effect of each retained term is 

interpreted in the light of the contributions of the other terms to the 

determination of the penalty. 

The f i tt.ed models were in fact more complex than that implied above. 

Previous analysis of 1972 and 1974 data (Homel, 1979) suggested that four 

factors were important pr:edictors of penalty severity: age, BAC, legal 

representation and previous drink/drive convictions. Therefore in order 

to investigate the effects of these variables in & systematic way, two-way 

interactions of each of these variables were incorporated in one 3eries of 

models. In addition, the possibility of interactions between each of these 

four factors and the magistrate sentencing style constructs was investigated. 

'l'his latter set of interactions Vlas an attempt tD follow the suggestion of 

Hagan (1974) that interactions of magistrate: attitudes anC\ offender/offence 

attribu'tes be investigated in sentencing research. This part of the model 

amount.ed to a test of the hypothesis that ma,gistrateswith' different 

Bentencing styles will attach different weights to the four offender/offence 

attributes listed above. 

It should be clear from the discussion of t,he literature in Chapter 1 

that the role of social class in sentenci:.1g is the subject of considerable 

controversy_ Since occupational status was seen as one of the key variables 
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in the present study, a second series of models ~as constructed, incorporating 

interaction between previous drink/drive record, age, BAC, Magistrate 

toughness (one of the sentencing style constructs), sex and legal representation. 

Given the size of these models, it was not possible to combine the interactions 

described above with these occupation interactions in the one huge model. 

This second series of models allowed a test of the hypothesis that offender/ 

offence attributes are weighted differently depending on the social class 

of the offender. 

6. The analysis of penalties constituted a fundamental problem .. The 

essence of the problem is that penalty imposed is multivariate, consisting 

of several components applied simultaneously, but with some components being 

measured on a categorical scale (}:x:md, prison etc) and the remainder on a 

numerical scale (amount of fine e-tc.). This is a problem which has been 

tackled in many different ways. The statistical problems are discussed 

. below, -:::JUt the general approach will be summarised here. Ine one series of 

analyses, outcome (the categorical component of the penalty) was treated as 

a series of binary variables and analysed together with amount of fine and 

period of licence disqualification. In a second series of· analyses those 

granted a 556A or imprisoned were excluded, and the amount of fine and 

period of disqualificat:ion jointly analysed, inco!porating the imposition of 

a bond or restr ict:ed licence as covar ia tes .. The logic of.this second series 

of analyses was that fines and disqualification are either not applica.ble in 

the extreme penalty categories, or have a very different distribution to that 

ot the mainstream of the sample. Finally, a third series of analyses was 

carried out, using the categorical outcome variable alone as the (multivariate) 

dependent factor. 
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'l'he var ious models and analyses are summarised in Table 2. 

A B C 

* 556A correlated * Amount of) * 556A 
Constructiortof * Bond 
PGEalt,Y--- * Fine/disqual. -') 

binary fine ) log * Bond Hulti­
variables * Period of)s::::ale * Fine/disq.) nomial 

variables: * Rest.licence -,----- 'It·Amount of fine) log 

'; ~ * Period of 
scale disqual. 

, I 

* Offence/record 
Construction of * Representation-plea 
independent * Offender/characteristics 
variables * Offender/offence 
(in order of 
fit) 

MODELS FITTED: 

interactions 
* Sentencing style 

constru9t s. 
* Constructs x offender/ 

offence attributes 

AI, All, BI, BIl, CIII. 

disqual.) *Rest.licence respon, 
(excluding 556A *Prison ) variab: 
and prison cases) 

II 

* Covaria'ces: 
&Jnd~rest.Licence 

'It Offence/record 
* Representation" 

plea 
1< Offender 

characteristics 
* Sentencing style 

constructs 
* Occupation x 

offender/offence 
attribvtes 

III 

* Offence/record 
(omitting criminal 
record) 

*Representation 
* Offender 

Characteristics 
* Hajor sentencing 

style constructs 

Note from Table 2 that three aspects of the penalty have not been 

analysed: period of restricted licence, period of b:md and period of 

imprisolUnent. It has been assu~ed in each case that the type rather than 

the quantity of each of these penalties is the most pertinent piece of 

information. Moreover, it is likely that the variables included in the 

present study would not predict those quantities - particularly the period 

of imprisonment (Chiricos and Waldo (1975» - with any degree of precision. 

It should be noted from Table 2 that the analysis of the categorical outcome 

variable (treating it as a multinomial response - series C) required a 
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simplified additive model (series III). This is because of the very 

large amount of space in the computer required by this method of anal~~sis. 

7. Statistical Methods 

Technical details are·set out in the full report (Chapter 3). A 

summary of relevant details will be presented here. All methods of analysis 

were based on 'variations of the multivariate general linear model. 'rhis 

includes multivariate regression or multivariate analysis of variance ('rirnm, 

1975) and multiv~riate logistic regression analysis (Bock, 1975; Cooney and 

Horne 1 , 1981). 

The elegance of the linear models approach is bought at the cost of 

some statistical assumptions. In the case of multi'lar:iate regression 

analysis the major assumption is multivariate normality of the response 

var i.ables. Taking the penalties as set out in Table I, this is obviously 

not met in the present study. Even if attention is restricted to the 

numerical variables fine and disqualification (as in the Series II models), 

their skewed and relatively discrete distributions militate against bivariate 

nm.::mality. On the basis of regression analyses car-ried out on a 5 percent 

sample (748 cases) the distribution of fines was much more difficult to fit 

to a. linear model than disqualification. - Plots of residuals from the fine 

analysis indicated severe non-normality and non-linearity, due chiefly to 

the discrete nature of t.his variable (magistrates settle on whole numbers 

when i.rnposing a fine). 'ft. log transforma-tion improved the situation only 

slightly. 'rhe residuals from the disqualificat.ion analysis were close to 

normal and indicated little departure from linearity; a log transZormation 

-) 

improved the R~ value slightly. For the major analyses both fine and 
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disqualification were analysed in the log scale and the Central Limit Theorem 

invoked for significance testing, a not unreasonable approach given the 

large nUIlll>ers involved. 

The problem of mixed categorical and numerical response variables (as 

in models AI and All) was solved in the same way, tpe large samples employed 

justifying the use of the staT!dard significance tests. The problems with 

these models are more with interpretation than ... lith formal statistical 

tp.chnique. For p~ample the 556A outcome category must correspond to the 

absence of fine and disqualification, while prison usually corresponds to no 

fine and a very long disqualification period. These constraints must be 

taken into account when interpreting such statistics as the discriminant 

function. To guard against the possibility of distortions being introduced 

into the analysis by constructing t:he dependent variables in this way, 

r:,odels BI, BIl and Cl!I were constructed. The B series models restrict 

the analysis to cases in which fine and disqualification are always 

applicable as penalties, 'while Model C focusses solely on the categorical 

outcomes. 

8. ,The two techniques of mul tiva:ciate analysis employed in the present 

study - multivariate analysis of variance and multivariate logistic analysis-

were both carried out using REG, a g-eneral linear models program developed 

by the Biometrical Branch of the NSW Department of Agriculture 0.979). 

The Vl.ANOVA results were in):erp:ceted using the univariate resu11:s together 

\vith the standardized discriminant functions. Wilks'Lamda criterion was 

used to assess significance. Where more than one discriminant functior. was 

significant, plots of dis.::r::..minant function scores have been adjusted to 

reflect the variance explained by each dimension. This has the effect 
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(implicit in the mathematical analysis) of giving the correct weight visually 

to the dimension which does not discriminate as well. 

The multivariate logistic model employed in the present study is a 

simple extension of that of Bock (1979) to include numerical independent 

variables. The dependent variable is categorical, and hence the elements 

of the response·vector follow a multinomial distribution. The major 

advantage of the multivariate logistic analysis over (say) a standard MANOVA 

is that it is more rigorous, making no unrealistic assl'mptions about multi-

variate normality. Cooney and Homel (1981) argue that with large samples 

this advantage is probably marginal; nevertheless the model allows us to 

inspect the data in a way which the MANOVA analyses do not, and allows us 

to .develop estimates of the probabilities of the various outcomes which 

can be shown to be mathematically "optimal". Given the nature of the 

available data, the multivariate logistic analysis is probably the most 

thorough method of analysing outcome, conceptualised as a categorical or 

nominal scale variable. 

In both sets of analyses Aitkin's (1978) method of model reduction was 

employed. This approach involves sp~cifying the full model and then t.esting 

groups of terms simultaneously for significance, Vlorking in a hierarchical 

fashion down from high order interactions to main effects, or in the present 

case through the families of terms specified in Table 2. Among its many 

advantages this approach reduces the problem of overfit·ting to the sample. by 

an accumulation of Type I errors, since the Type I error rate for t~he \.;hole 

model can be fixed at a reasonable level in advance. The lal:::x:lUr of fitting 

terms in many orders is reduced by the simUltaneous test procedure which 
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tests a whole family of effects at once. Since a number of large models 

have been fitted, levels of significance for individual variables were set 

at .01 and all simultaneous tests were carried out at a coresponding level. 

For example, if a family of 15 terms was being tested for significance, 

15 
the significance level for the simultaneous test was set at 1 - .99 = .14. 

The aim of the model reduction procedure is to produce a model with the-

minimum number of terms necessary to "explain" the response variables, 

including necessary interaction terms. A model is "adequate~ if the 

deviance or sums of squares for omitted terms is not significantly large by 

the simultaneous test procedure, and a model is "minimal adequate" if no 

proper subset of it is adequate (Aitken, 1978). Thus the aim of each model 

reduction is to produce a minimal adequate model. In some cases, there 

is more than one minimal adequa te model. 
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CHAPTER 3 RESULTS 

1. Basic Statistics 

The analysis was based on information derived from the court records 

of 14311 offenders convicted in NSW in 1976. Offenders were predominantly 

male (97.7%), semi-skilled or unskilled (42.6% and 39.0% respectively), 

young (median age 29) and single and married in about equal proportions 

(42.3% and 48.5% respectively). Only 108 offenders, or .8% of the total 

were A status (professional), while 3.6% were unemployed. More than one 

in twenty (6.2%)was divorced or separated. Forty five percent were dealt 

with in rural areas. 

The median BAC was .150, 70.4% were first Dur offenders, 68.5% had at 

least one previous traffic offence, while nearly one in l:hree (31.5%) had 

a previous criminal conviction at a lower court. One offender in 40 (2.5%) 

had three or more previous Dur convict.ions, while four offenders had 10 or 

more such convictions! 

2. 

The distribution of penalties,imposed is shown in Table 1. 

Table 1. Distribution of Penalties 

Number % Fine -------
556A, Rising of Court 1090 7.6 Median = $150. Only 17.5% were fined 

Bond, fine, disqual. 808 5.6 $200 or more (half the maximum) . 

Fine and ·disqual. 10653 74.4 Disqualification 

. Fine and Rest.licence 1412 9.9 Median = 3 mon"ths (93 days) 

Prison 348 2.4 Maximum of 15 years. Only 15.7% 

14311 100.0 disqualified longer than 1 year. 
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3. Variations between Magistrates ----
There was considerable prima facie evidence for disparities between 

the 49 court circuits. 

!>1inimum 

Maximum 

556A (%) Restricted Prison (%) 
Licence (%) , 

0.0 0.0 0.0 

20.9 49.3 9.4 

Mean Fine($) Mean di8qual. (days) 

107 94 

223 450 

Judging even from the simple statistics there is some evidence that 

some magistrates adopt certain types of penalties as their "signature mark". 

The next highest percentage of restricted licences after the maximum of 

49.3% was 31.3%, and only five circuits exceeded 20%. Only six circuits 

had an imprisonment rate in excess of five percent. There ,.;ere similar 

marked variations in the use of heavy fines, with four circuits recording 

more than 40% of fines over the $200 mark. Extremes in the use of long 

disqualification periods did not appear to be as pronounced. 

Variations in offender/offence attributes were less marke.1 than 

variations in penalties. The minimwn number of first Dur offenders was 

58%, and the maximum was 79%. Variation in BAC scores in excess of 200 

was 8.1% minimum to 36.5% maximum. Neither the variations in previous Dur 

offenders nor the variations in BAC corresponded very closely to courts 

with light or heavy penalties. For example, the comrt \'Jith the highest 

imprisonment rate ha?- only slightly more than the quota of repeat and 

high SAC offenders. 

4. 

rncrder to determine the dlinensions on which magistrates varied in their 

sentencing, a model of the sentencing process was set up. The uiodel was 

sj.milar to that employed by Hamel (1979, 1980), and was based upon the 

aSStilllption that magistrates determine penal ties at least partly through a 

process of 'Y1E!ig'hting various factors and adding the weights (see Lawrence, 

1981) . The method e.'l1ployed was multivariate regression anCllysis on one 
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half of the total sample, selected at random (71~7 cases). For this 

analysis only, all variables (except amount of fine and period of licence 

disqualification) were categorized. This was fo~ comparability with 

the previous analysis, and to more closely simulate the presumed 

psychological process of weight.ing and "totting up". 

Examination of the full mode·l alloy]s a test of the goodness of fit 

of the best statistical model to the presumed psychological 'model. The 

results of the analysis are set out in' Tables 2 and 3. 

Table 2. 'I'est of Canonical Variables from the Full Model 

Canonical Canonical % of Chi-square df P 

R R2. Trace 

Root 1 .765 .585 61.0 11926.0 588 .000 

Root 2 .496 .246 14.3 5693.7 485 .000 

Root 3 .458 .210 11.7 3695.6 384 .000 

Rooi:. 4 .368 .135 6.9 2029.7 285 .000 

Root 5 .279 .078 3.5 996.9 189 .000 

Root 6 .241 .058 2.6 424.7 93 .000 

A for full model = .186 

'rable 3. Coefficients for First Canonical Variables 

Penalties Offender/offence variables 

556A 2.16 Family A - Offence characteristics/previous 

Bond· 1.21 BAC: 80 - 100 2.88 

Fine/disq. 2.01 101 - 115 1.60 

Res. licence 1.61 116 - 130 3.15 

Prison 0.00 131 - 150 1.36 

Fine ($) - .. 0052 151 - 170 .42 

Disq. (days) - .0016 171 - 190 1. 93 

191 - 215 .38 

216 - 240 .20 

24J. + .00 
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Fam~ily B - Offender. Characteristics 

Sex Male 

'Female 

Age Under 18. 

19 - 20 

21 .. 24 

25 - 29 

30 - 39 

40 - 49 

50 + 

occupational 
Status: 

A 

Harital 
Status : 

Licence 
Status: 

Licence 
granted: . 

B 

C 

D 

Student 

Pensioner 

Domestic 

unemployed 

Not Stated 

Single 

Mar.ried 

Widowed 

Divorced 

Separated 

De ~"acto 

Not Known 

No Licence 

Not known 

1976 

1971-1975 

1961 - 1970 

Before 1961 

.00 

.13 

-1.36 

-1.25 

- .64 

- .58 

- .20 

.00 

.06 

.10 

.83 

.34 

.26 

.42 

.17 

.05 

.00 

- .09 

+ .01 

- .05 

.00 

.00 

- .20 

.00 

.68 

- .43 

- .21 

- .64 

- .39 

.00 

Family A - Offence Characteristics (Cont. I d) 

Previous DUT 

Previous 
Traffic 

o 

1 

2 

3 

4+ 

o 

1 

2 

3 

4 

5-7 

8 + 

Criminal Record: 

3·41 

2·48 

.97 

.23 

.00 

.74 

.45 

.33 

.25 

.22 

.19 

.00 

Childrer.'s Court Indictable -.03 

Children 1 s Court Sununary .07 

Other Court Indictable .05 

Other Court Summary .08 

Family C - Appearance Variables. 

Plea Not Guilty -.05 

Guilty .00 

Legal Rep. No -.03 

Ye.s .00 

Family D Court Circuit 

49 score!:! ranging from 

- 1.48 to .73 

Median = .15 

One extreme value at - 1.48; 

next weight was .32 
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Note from Table 2 that the first squared canonical correlation was .585, 

and that the first root explained 61.0% of the trace. The second 

squared canonical correlation was only .246, indicating that the first root 

is dominating. From Table 3 we see that the penalty weights can be 

interpreted as forming a severity of punishment dimension, with low or 

negative scores corresponding to heavier penalties. Thus the lightest 

penalty isa 556A, with a score of 2.16. The next lightest -is a combination 

of a small fine and short disqualification, fol~owed by a restricted licence 

with similar conditions. Imprisonment with a heavy fine and long 

disqualification corresponded to the most negative scores. 

This means that an offender/offence attribute with a high positive 

weight contributes to a lenient penalty, while an attribute with a low or 

negative weight contributes to a tougher penalty. It is clear that being 

aged 50 or 'more, having a low to moderate BAC and having no previous DUI 

convictions contribute most to a lenient penalty. Criminal record, marital 

status, legal representation and sex contribute relatively :!.ittle to t.he 

overall penalty severity, with occupation, licence status and previous 

traffic convictions occupying the middle ground. 

It should be noted that the sizes of the weights are affected by 

intercorrelations between variables, and hence do not always correspo;ld to 

the ordering implicit in some variables. For example the weights for BAC 

fluctuate at the lower levels. 

The model above suggests discrimination on the grounds of age, 

but not on the basis of sex, occupational status or legal representation. 

In fact C and D status offenders appear to receive lighter penalties than 

higher status offenders, other factors taken into account. However it 

should be remernbered that the penalty dimension is a single composite, 

eliminating some of the finer distinctions in types of penalties imposed. 

Conflict theory receives much more detailed attention in later analyses. 

To the extent that. the variables and their methods of 

o 

o 
IT 
o 
o 

D 
Q 
o 
I1 
o 
II 
o 
-~ 
Q 
o 

0-



'0 
~J 

o 
[J 

~. 

a 

[} 

35. 

. \ 

categorization are comparable, the results of this analysis are similar 

to that of Homel (1979,1980). The first squared canonical correlation is 

higher than previously (58.5% compared with 50.0%). . This is partly because 

court circuit was included in the present analysis, while it could not be 

fitted in the analysis of 1972 data. When circuit was omitted, the first 

canonical R2 value droppe<I to 53.8%, still slightly higher than the 1972 

analysis. OlTerall, both analyses indicate a high degree of patterning in the 

data. 

'rhe results presented above provide clear evidence for the 

existence of disparities between courts which are not explicable in terms 

of variations in offender-offence attributes, and also provide evidence 

for the existence of a magistrate touglmess/leniency dimension. However, 

note that only one ma.gistrate stood out as being particularly tough, with a 

score of - 1.48, so this dimensi.on needs to be interpreted \vith caution. 

The extreme magistrate had the highest rate of imprisonment (9.4%) and impr.Jsed 

muong the longest periods of disqualification (29.8% exceeded one year in 

length) . He also unposed fines which were among the heaviest, and had a 

very high rate of usage of restricted licences. 

The relative importance of factors in the above analysis may he 

gauged from Table 4. 

_T_a_b_l_e_4 ___ Im~p_o_r_ta_n_ce of each Factor when Fitted Las·t iIi the Model, ~using_ 
the TraCt! and Lamda criteria. 

Fact:.or 

Previous DUl 

Circuit 

RAe 

Driving Record 

!?revious Traffic Record 

Occupational Status 

Age 

Legal Representation 

% of explained variance 
in penalties accounted for 
by each factor fitted last 
. (r.crace crit.erion) -----

31.0 

21.3 

4.4 

3.4 

2.8 

2.4 

2.0 
): 

1.1 

% of explained variance 
penalties accounted for 
each factor fitted· last. 
(Larndacri terion) 

33.6 

27.1 

5.8 

4.6 

3.8 

3.3 

2.7 

1.5 

in 
by 
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Note that the figures in Table 4 are not derived from an exa~ination 

of the first canonical variables for the full model (the subject of Tables 2 

and 3), but are based on all six eigenvalues for each term when fitted last. 

Both criteria generally agree in the relative importance of each factor. 

Clearly previous Dur convictions and court circui·t are the two major 

contributors to the model's predictive power, which again is strong evidence 

for sentencing disparities. Note also that legal representation makes a 

small but significant contribution, reinforcing the need to consider 

measures of penalties more complex than the composite severity index in 

Table 3. 

5. 

The examination of the first canonical variables from the full 

model had the advantage that it yielded a dimension interpretable as 

to~ghness/leniency. However, the distribution of scores on this dimension 

indicated that apart from one tough ma.gistrate it mi3.y not differentiate 

magistrates very effectively. The most effective ~ay (by definition) of 

differentiating magistrates according to their sentences is to use 

discrimin~nt analysis. The results of this analysis are set out in Table 5. 

_'r_a_b_l_e_5_" __ D_i_s_c_r_l_'m_l_' n_ant Ana~ysis o~ 49 Court Circuit.s, Adjusted for all 
other Tenus in the Hodel. 

Canonical Canonical % of Chi~square df ------
R R2 Trace 

Dimension 1 .441 .195 49.3 3224.4 288 

Dimensi::m 2 .321 .103 23.4 1694.2 235 

Dimension 3 .245 .060 13.0 926.4 184 

Dimension 4 .192 .037 7.8 488.7 135 

Dimension 5 .138 .01.9 4.0 223.2 88 

Dimension 6 .110 .012 2.5 86.6 43 

1\ = .633 

. Despite the fact that all six .dimensions are highly statistically 

.000 

.000 

.000 

.000 

.000 

.000 

significant, ·the first two roots actually account for 72" 7% of ·the variance 
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explained by court circuit. The discriminant function weights can be 

interpreted so that each dimension ca.n be given a meaning in terms of 

magistrate sentencing patterns. 

In fact the discriminar.c functiofiS are most convenitntly interpr0ted 

in pairs. Their meanings are set out graphically in Figures 1, 2 and 3 

(overleaf) . The first two dimensions are dominant, as explained above, and 

Figure 1 shows tha.t they distinguish magistrates in terms of their use of 

restricted licences and in terms of their use of low and heavy fines. The 

dimensions are seen more clearly if the axes are rotated. The rotation is 

non-orthogonal since the scale for axis 2 is only .7 of the scale for axis 1 

(i.e., the first discriminant function accounts for double the variance of 

the.second root). The importance of the llse of restricted licences and of 

heavy fines (the two of course need not coincide) was apparent from the 

descriptive statistics discussed in Para. 3 above. 

Thus every magistrate may be located at some point in the plane 

defined by the first two dimensions. If is of gl:eat interest ~hat both 

fines and restricted licences anerged as key aspects of magistrates' 

"sentencing styles", since .it may be argued that. fines reflect a simple 

punishment dir(lension while restricted licences :ceflect an at,tempt to 

individualise the penalty to fit the circumstances of the offel".der. We . 

may have here a reflection of the punishment/non-punishment and treatment! 

non--treatment dimensions isolated by Hogarth (1971, Chapter 19) .' 

Dimension 3 and 4 together explain 20.8% of the variance accounted 

for by court circuit. They should therefore not be given as much weight 

as the first two dimensions. Figure 2 demonstrates a. slightly mere c~plex 

pattern than Figure 1, but once again a rotation of the axes simplifies the 

interpretation. ~NO basic processes appear to be operating: a bond/no bond 

dimension togE!ther with a dimension ,."hich can be regarded as the relative 

balance or imbalance of the amount of fine and period of licence 

disqualification. A high score on this second dj~ension indicates a 
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Figure 1: First Pair of Discriminant Functions 

Representing Magistrates' Sentencing Styles -
Use of Restricted LlcencesandSlze of Flnes 
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Figure 2: Second Pair of Discriminant Functions'(l 

Representing Magistrates' Sentenci~g~ 
Use of Bonds and Balance of Fines an~f1 

Function 4 Disqualific~_~ 

Third Pair of Discriminant Functions 
Representing Magistrates' Sentencing Style~ -
Size of Fines, Use of Prison, 556A and Bonds 
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tendency to use long disqualification periods with relatively low fines, a 

low score indicates the opposite pattern, while an average score represents 

a balance between the two components (as measured by the average behaviour 

of all.magistrates). 

The last two dimensions account for only 6.5% of the explained 

variance, and therefore represent only very minor aspects of "sentencing 

style".. Their interpretation is set out in Figure 3. Once a.gain bonds and 

level of fines appearf but with the addition of prison and 556A • 

Essentially the graph is saying that three outcomes are distinguished: 

prison, 556A and bond, vJith amount of fine cutting across this classification. 

It should be remembered that prison usually corresponds with no fine, that a 

bond oft.en does (since the offender is required to deposit a sum of money 

as surety), and that a 556A never involves a fine since no conviction is 

recorded) . 

In principle eveJ..'y magistrate can be located at some point in six 

dimensional space. . In practice it is impossible to work "lith six dimensions, 

so each pa.ir of dimensions will be considered separately. In any case ·the 

patterns revealed in Figures 1, ;; and 3 not only confirm the existence 

of sentencing disparit.ies, more importantly they illustrate the primary 

features of these disparities anc) point to those aspects of the sent~encing 

process which need to be examined if greater uniformity is to be achieved. 

A policy on the use of restricted licences and agreement 0.':1 the level at 

which the "tariff" should be set. are the two most obvious features which 

merit attention. 

6. 

The level at which a magistrate sets a fine is cleilrly a key piece 

of information in distinguishing him ;from other magistrates - far more so 

than the period of licence disqualification he imposes. Yet variability 

in disqualification periods among the 49 court circuits is twic0 as great as 

for fines (the ratio of stand;9.rd c1e1riation to mean is .32 for disqualificat10n 
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and .16 for fines). However the important thing for discrimination is 

the ratio of the between to the within courts variances, and this is 

higher for fines than for disqualification (F values are 15.4 and 10.8 

respectively) • This suggests that more of the overall variability i~ 

fines is accounted for by magistrate policies than is the case for 

disqualification. Putting it another way, relatively more of the variance 

in disqualification periods is due to inconsistency within magistrates, 

supporting Hood's (1972) contention that there was much more confusion 

among magistrates concerning the purposes of disqualification than the 

purposes of a fine. Magistrates clearly disagree on how heavy fines 

should be, but follow a more internally consistent (tariff?) policy in 

determining a figure than they do for disqualification period. 

7. 

The magistrate "sentencing style" dimensions do not have to be 

accepted completely on trust. One way of cross-checking thei:r: interpretations 

is to examine the appeal rate for each court. If the toughness/leniency 

dimension has any objective meaning, tough magistrates should have higher 

appeal rates. Similarly, scores on the other dimensions which correspond 

to tougher penalties should correspond to higher appeal rates. This in 

fact is exactly what we find. The strongest correlation is with tte 

seve.rity dimension (.42), and the next highest with discriminant functions 

1 and 2; high scores on which indicate heavy fines (.41 and .40 respectively) . 

8. 

Another aspect of the courts which is of some interest is size 

(peA caseload per annum). Some researchers have found a link between 

bureacratization and severity of penalti.es imposed, with a strain t.ov.'ard 

legalism (and less overt discrimination) in larger (urban) courts (e.g., Hagen, 

1977) . To the extent: that simple correlations between caseloaq and 

sentencing st.yle va:r'iables mean anything, this thesis is not support.ed in 

t.he present data. P.l t.hough larger courts tended to have higher appeal 

o 
[] 

o 
o 

o 

o 

Q 
o 

o· 
D 
o 
rO ........ . 
U 



[:1., 

fiJ 

fl.": 
·fLJ 

~ .. LJ 

41. 

rates(r = .325), there were negligible correlations with severity and the 

other dimensions. The rural/urban distinction was also not associated with 

sentencing style. 

9. 

Hood (1972) noted that the more serious motoring offences were more 

difficult for magistrates to "price", and there were therefore greater 

disparities for serious offences. This observation was confirmed by Homel 

(1979, 1980) and is also confirmed in the present analysis. Figure 4 

shows the variances of severity scores for offences of different degrees of 

seriousness (severity and seriousness scores were the first canonical 

variables discussed in Para. 4). 

Figure 4: Variance in Severity Scores by Offence Seriousness (Deciles). 
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The graph shows the variance of severity scores for the least' serious 

ten percent, the next most serious ten percent, and so on. There is a clear 

increase in variance for the ten percent of most 'serious offences. A further 

question immediately arises: is the greater variance due to greater incon-

sistency within magistrates, or is it due to an increased level of disagreements 

between magistrates? Examination of the within and between court mean squares 

for each decile suggests that both explanations have validi~y, with perhaps 

a slightly increased degree of between magistrate variability. In other words 

there is more disagreement within courts for the serious cases, but a slightly 

greater increase in disagreement between courts (Table 6) 

Table 6. Variabili ty wi thin and bebveen courts for offences of increasing 
seriousness. 

Between courts MS Within courts MS F=Between/ 
Within 

Total 
Variance 

10% most serious 1.19 .35 3.40 .407 

Next most serious 10% .81 .23 3.53 .268 

Remainder (mean) .56 .23 2.45 .247 

10~ 
Considering the six discriminant function di.mensions simultaneously, 

it is interesting to ask whether (in six dimensional space) natural clusters 

of courts occur. In other words, is it possible to find a typology of 

magistrates in terms of their sentencing styles? Cluster analysis of the 

49 court circuits using the six dimensions identified in Para. 5 fai.led to 

reveal any interpretable patterns. This suggests that more detailed 

info;rmation on magistrates is necessary for a meaningful classification into 

discrete groups to emerge (if, indeed, such a classificat.ion is possible). 

11. Simple Correlates of Penalty 
The major analyses were carried out on the second,. half of the sample 

(7174 cases), incorporating the magistrate sentencing style dimensions as 

variables. Before reporting the results of the major linear models fitted, 

it will be useful to sum..."'Uarize the simple correlations. The analysis of 

fines and disqualification excludes 555A and prison cases {in the former 
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case neither penalty is applicable, and in the latter case very long 

disqualification periods are usually imposed in lieu of fines). 

Family A - Offence Characteristics/Previous Rscord 

BAC Not surprisingly higher BAC scores were associated with tougher 

penal·ties, although the correlations were not as marked as we might expect. 

The probability of imprisonment and a bond climbed steadily with BAC (1. 5% were 

imprisoned at BAC levels below 130, 4.8% at levels above 200) but the chances 

of a bond or a restricted licence were unrelated to BAC. Hean fines 

increased from $150 at levels below 130 to $205 at levels above 200, and 

dis~Jalification periods increased from 7 months to 14 months over the same· 

range. 

Previous our convictions This variable was very strongly correlated 

with penalty. Chances of imprisonment increased from .004 for a first 

offender to .26 for someone with three or more previous convictions, while 

. 96.4% of all 556A dismissal or recognizanc8s '\'I7ent t.o first offenders. 

Similarly the chances of a bond increased from .02 for fi,:st offenders to .2a 

for those with three or more convictions and the proportir)n of restricted 

licences declined from 10.5% to 2.7%. Similarly fines increased from 

$154 to $242 and disqualification from 5 months to 32 months over· the same 

range . 

Previous traffic convictions Once again a strong correlation was observed 

although not as 'strong as for previous DUI. The chances of a 556A. declined 

from 14.5% for first offenders to .9% for those with 4 or more previous 

convictions, while the chances of imprisonment increased by a factor of 10, 

from .6% to 6.3%. Interestingly the proportion of restricted licences rose 

slightly, from 7.3% to 11.0% over the same range. Fines increased from $151 

to $197, \vhile disqualification rose from 6 months to one year. 

Previous crjIl'linal record Strong correlations occurred in the expected 

directions. For example, an offender with previous SUI11J.'nary convictions had 

three t.iJ.nes t.lle chance of a bond (10.2%) and fO'..lr times t.he chance of 
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~prisonment (5.4%)as an offender without such a record, while his chances 

of a 556A were reduced by a factor of four (2.5%). Fines were only 

slightly higher but disqualification periods ave~aged 13 months compared 

with 7 months for the conviction free group. 

Judging from simple correlations the support for the consensus model 

is strong, with previous nUI convictions leading the field as a measure of 

offender blameworthiness •. 

Family B - Offender Characteristics 

Sex Women received more lenient penalties. None of the 155 women in 

the sample went to prison, while 20.0% received a 556A. They were only 

a third as likely as men to receive a restricted licence (3.2%). Women 

received an average fine of $129 ($175 for men), but disqualification periods 

were identical. 

Age was strongly related to some types of penalties. Only .4% of 

offenders under 20 received a 556A compared \vith 24.6% of offenders over 45, 

although older drivers were twice as likely to receive a bond and were 

slightly more likely to g'o t:o prison. Older offenders received slightly 

heavier fines ($178 compared with $142) but disqualification periods varied 

litt."!..e across age groups. 

Occupational status A status offenders 'generally received the lightest 

penaltiES. None went to prison, 29.4% received a 556A and 15.7% received 

a restricted licence. By contrast 3.8% of D status offenders went to prison 

(the chances steadily increased as status decline~) and only 5.4% received 

a 556A. The unemployed were least likely to receive a 556A (1.5%) and were 

most likely to be imprisoned (4.5%). Fines did not vary by status for 

those in the workforce, but all categories of the non-employed received 

10'l,er ::ines (particularly housewives) . On the other hand, disqualification 

periods declined markedly with status: D status offenders averaged 10 

months while A status offendeY"s averaged 2 months. Perhaps to compensate 

for the lower fines, all categories of the non-employed (except students) 
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received longer disqualification periods·than those in the workforce (the 

unemployed, for example, were disqualified for more than a year on average) • 

Marital Status This variable was only weakly correlated with penalties. 

Divorced, separated or de facto offenders were most likely to be imprisoned 

or to be put on a bond, and were disqualified for the longest periods (5 

months longer than average) . 

Licence Status Un1icenced offenders were most likely to go to jail (8.6%) 

and never received a 556A. Offenders who had been driving for many years 

",ere most likely to get a 556A (23. 0% for~' thosE'" f.irsb licenced before 1961) • 

Fines increased with driving experience (probably reflecting capacity to pay) 

while disqualification periods varied little. Unlicenced offenders were 

disqualified for 16 months on average. 

Conflict theory propositions receive some support from these 

correlations, particularly on the basis of age and occupational status. 

Family C'- Ap)?earancevarJable~ 

Plea ",as not related to any of the penalty variables . 

Legal representation. \\Ieakl J correlated \-li th penal ties. Those represented ,"" 

were slightly more likely than those not to get a 556A (8.6% compared with 

5.3%), and were rather more likely to get a restricted licence (11.4% compared 

with 5. 6%) . 'E'ines were sligYt.ly heavier for those represented but 

disqualification periods were about one month less on average. 

FamilyD Court. Characteristics" 

. Rural/Urban Urban courts were slightly more likely to dispense restricted 

licences (11.2% compared \-lith 8.0% in rural areas) but fines and 

disqualification periods did not differ. 

~gistrate s€ntencingS~yle strongly related to penalties as described 

previously. 

12. Testing the Conflict ModEJ.: Analysis of Outcome (Nodel C) 

The problem of course vvith descriptive sta'tistics is that the predicto:c 

variables are correlated. Thus the correlations bet,,;een licence st,a.tus and 
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penalties may simply reflect the operation of age; or vice versa. 

Similarly, lower status and unemployed offenders may have worse records. The 

purpose of the various linear models is to unravel some of these interconnections. 

We will begin with the simple linear models, working up to those which 

incorporated the maxL~um information. The best starting point is the 

analysis of categorical outcomes (model C III). 

The model reduced to the following terms: occupational status, age, 

licence status, legal representation) BAC, number of previous traffic 

con-"ictions, number of previous DUI convictions, the first two sentencing 

styl.e dimensions and toughness/leniency. The terms most relevant to an 

assessment of consensus and conflict perspectives are discussed below. 

The main method is to compare contrasts of the regression coefficients 

(which represent the effects of each factor adjusted for all other terms) 

with contrasts of the logarithms of proportions (which represent the 

unadjusted effects) . 

F~ily A Offence Characteristics/Previous Record 

BP.C After adjustment for oth/8r factors, BAC remained unrelated to the 

probability of receiving a restricted licence and remained related to the 

chances of imprisonment. However, adjustment showed that BAC was related 

to the likelihood of a bond, and also showed that the chances of a 5S6A were 

more strongly related to MC than appeared.from the simple correlations. 

'rhe adjusted and unadjusted contrast scores (in the log scale) are shown 

in Figure 5 for thre~ representative BAC levels. Overall the linear model 

cpnfirms that BAC is not. a major determinant of the outcome, with the 

possible exception of a 556A. This finding is not consis·tent with the 

predictions of the consensus model. 

o 

o 
a 
o 
~ 

o 
a 
o 

o 

Q 
o 

o· 



Fl." tJ 

91.,.·.· . 

U 
" 

fl.'.:. tJ 
G 

~ 
~r e,J 

~ 

o 

JJ 

~, . 
Figure 5: Adjusted and Unadjusted Contrast Scores for BAC 

(Nodel crn) 
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Adjustment for other factors did little to 

diminish the importance of this variable. Figure 6 shows that a SS6]!. 

was a little less likely for a first offender. than appeared from the 

simple correlations but that a bond was more likely for someone "lith 

previous convictions. Prison remained strongly correlated with previous 

convictions after adju:stme:1t. (The pattern for the group with 3 or 

more previous convictions was somewhat apomalous, being based on small 

numbers, and has therefore not been included in Figure 6) • 
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Figure 6: Adjusted and Unadjusted Contrast Scores for Previous OUI Convictions 
(Model C III) 

Unadjusted 

Contrast 4 Adjusted 
Score 
(log 3 
scale) 

2 

1 

0 

-1 

-2 

-3 

-4 
IS56A] I Bond I [prison I 

Previous Traffic Convict,ions Adjusbnent'for other factors diminished 

the importance of this facto}.' slightly. Imprisonment and bonds were less 

'strongly associated with repeated convictions, although the probability of a 

556A remained stzongly inversely correlated with number of previous 

convictions. As before the analysis suggested that the use of restricted 

licences increased with previous convictions (z = 4.34, P <.00001), 

although only by a few percent in real terms. 

Family B - Offender Characteristics 

Age Adjustment for other factors had the effect of clarifying 'the ways 

in which young offenders are dealt with more severely. As Figure 7 shows, 

older offenders were much more likely to receive a. 556A (this pattern was 

almost unaffected by adjustment) and were mar~edly less likely to go to 

prison or receive a bond. The use of these latter t~7() penalties for 

younger offenders is particularly clear after adjustment for other factors. 
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Adjusted and Unadjusted Contrast Scores for Age 
(MO~ III) 

20 30 

50 30 

o C~ladjusted 

~ Adjusted 

Occupational ·Sta.tus See Figures 8 - 10. Adjustment for other factors 

did little to dispel the impressi.on that higher status offenders receiv~ 

lighter penalties. Figure 8 shows that A status offenders and stud~nts wer~ 

most likely to receive 556A's. In fact only four out of 70 students were 

granted a 556A, but three of the four were under 21 years of age. Among the 

1203 offenders in the same age range who were not students, only two got a 
2 

556A <X ~ 65.6, P = .000i) 
1. 

It would seem that students a.re a privleSjed 

group of young people. On the debit slae, Lower status offenders, pensioner s 

and especially the unemployed "Jere less likely to receive the benefits of 

section 556A._ 

Figure 9 shows t.hat restrict(.>d licences were granted priInarily to 

those in the workforce, but again A status offenders headed the list. 
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Figure 10 turns Figure 8 on its head. Those most at risk of imprisonment 

were the unskilled, the unemployed and pensioners, even if they had 

committed offences no more serious than their higher status colleagues. In 

fact the'adjusted probabilities of imprisonment varied little from the 

unadjusted. 

The. analysis of occupational status provides strong evidence for conflict 

theory. A status offenders in particular seem almost certain to receive 

privileged treatment, while the unemployed appear to be punished for their 

status as much as for their offence. 

Licence Status Detailed results are not reported here • Suffice it to 

say that driving experience exerts a strong effect on penalties independently 

of age, contrary to the speculations of Broom and Cushing (1980). For 

example, those first licenced before 1961 were much more likely to receive 

a 556A (even taking account of their greater age) and 'were much less likely 

to be imprisonEd. 
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Family C - Appearance Variables 

Legal representation - Figure 11 shows that the advantage of legal 

representation with respect to imprisonment or the granting of a restricted 

licence is clarified after adjustment for other factors. Legal represent-

ation was not related to the chances of a 556A and only weakly to getting 

a bond (the represented were slightly more likely to get'a bond, probably 

in lieu of imprisonment) . The usefulness of being legally represented, 

at least for some classes of offenders, would seem to be demonstrated by 

this analysis. 

Figure 11: Adjusted and Unadjusted Contrast Scores for Legal Representatio~ 

1.0 
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Legally ~----------~~~----T-~~---
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Severity of l!l.agistr~te This factor was related primarily to the like-

lihood of imprisonment, tougher magistrates being more likely to use prison 

as a penalty. (For an offender with one previous DUr conviction who was 

oth21:wise "average", the chances of prison varied from 8.2% for: the toughest 
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magistrate to .4% for the most lenient} '. 

Other aspects of the magistrate's sentencing style affected penalties 

in ways preciictable from their nature (particularly in the use of 

restricted licences). The present analysis simply reinforces the importance 

of the individual magistrate in the determination of a penalty. 

13. 
In reviewing Model C III'it is of ;Ilterest to assess the relative 

contributions which different factors make to the two most extreme penalties~ 

a 5561\ and imprisonment. A rank order for both penalties is presented in 

'rable 7 (excluding non-significant factors). 

Table 7 Rank Ordering of Factors According to their Importance in 

P,!edicting 556A and Imprisomnent 

556A Imprisonment 

1. Previous DUi convictions 1. Occupational status 

2. Previous traffic convictions 2. Previous nui convictions 

3. Licence status 3. Licence status 

4. Occupational status 4. Severity of magistrate 

5. Age 5. Previous traffic convictions 

6. BAC 6. Age 

7. BAC 

8. Legal representation 

The prominence of previous convictions as factors in the decision to grant 

a 556Ais very reasonable, given that s. 556A is commonly known as the "firs't, 

offender's provisior.". The importance of number of years driving experience, 

is also understandable, since this is obviously taken by the magistrate as 

an index of "good standing"'. However, r.:he roles of occupational status and 

age are surely less defensible, althou,9'h given the wording of S.556A it is 
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easy to see how older, higher status offenders gain an advantage. It is 

arguable that the very existence of a "penalty" like S.556A is the problem, 

since it invites the kinds of biases revealed in the present analysis. 

The role of social class is even more marked in the decision to send 

someone to prison. The unskilled,pensioners and unemployed were a'c much 

" 

greater risk of imprisonment than A status offenders, a finding which is 

difficult to understand except in the light of conflict theory. A further 

reason for disquiet is the role of the individual magistrate, a finding 

which appears to confirm the worst fears of critics of the courts. The 

presence of age and legal representation in the list merely underlines the 

urgency of the need to develop adequate (and fair) guidelines for the use 

of imprison...-nent in lo-vler courts ~ 

14. 
Before leaving Model CIII, it is worth noting that although it was the 

simplest model fitted, the statistica2. evidence for- its goodness of fit 

to the data was very strong. The residual deviance was not significant 

(X
2 

= 8949, P >. 9y)and R
2(calculated by correlating observed and predicted 

285 Ii 8 

values) was .571 Even mor'e impr'('" i ve, in the other half of t.he 

~. 

sample the identical model had an R"" o~ . ';85 , indicating no "overfit" 

to the initial sample. In other words, .. ,~ model, simple as it is, has 

considerable utility as a predictive inst· · ..... !TIent. 

15. Further Tests of the Conflict Model (Models A and B) 

Discussion of the more complex linear models must necessarily be more 

selective . We shall focus on Models A II and B II in order to complete 

. the discussion of the conflict model, ana · .... llen examine models A I and B I 

in order to demonstrate the ways in which ~agistrate sentencing style. 

affects the iole of other variables. 

A number of factors emerged from fIlodels A II and B II. Of major 

o 

o 
r( 
U 

0-0'· 
o 

o 

o 

o 
.G 
Q 
o 

o 
D 



~­

~ 

55. 

importance were two interaction terms involving occupational status: age 

by occupational status and number of previous drink/drive convictions by 

occupational status. In both cases the portions of the models involving age, . 

occupational status and previo,us drink/drive convictions accounted for about 

40 percent of the total explanatory POWC)"S of the models, so the patterns 

discussed in the following paragraphs ' .. , of considerable importance. 

Model A II yielded four statistical 3ignificant discriminant functions for 

the age/previous DUI/occupation terms. 'rogether these accounted for 98.2% of 

the variance, but the first factor alone explained 72.8% suggesting the 

existence of a basic penalty dilnension. Figure 12 shows the discriminant 

function scores for the first two dimensions (which accounted for 83.6% of the 

var iance) • The first function has a straightforward interpretation as 

overall penalty severity: high scores correspond to jail, bonds, and heavy 

fines and long disqualification periods, while low scores correspond to low 

fines, short disqualification periods, or a 556.'\. . The cu'1\ount of fine was 

the only variable which loaded on the second dimension, except, that the 

granting of restricted licence made a very small contributiori. Thus· high 

scores on the second dimension are due mainly to a heavy fine, a.nd to a. small 

extent to a restricted licence. 

Hodel A II is more comprehensive than Model E II, since it is based 

on the full sample and incorporates all aspects of the penalty. However, 

Model B II has the advantage that it focusses in detail on the amount of 

fi~e and period of disqualification imposed, excluding 556A and prison 

cases (for which fines and disqualifications are atypical or not. applicable). 

It is therefore useful to keep the results of both models in vie\>l when 

interpreting the effects of fac·tors common to bo1..:h. As in the case of 

Model A II, Model B II yielded a major penalty dimension which accounted for 

78.3% of the variance. Once again it could be interpreted as an overall 
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penal ty dimension. representing in this case a simple sum· of fine and 

disqualification. The second dUlension, which a~counted for the remaining 

21.7% of the variance, could be interpreted as a contrast betyleen amount 

of fine and period of disqualification. Discriminant function scores are 

set out in Figure 13. To facilitate interpretation of Figure 13, the 

axes have been rotated to correspond to simple fine or d~squalification 

dimensions. 
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In both figures, data for alloccupa~ional status groups is shown, 

for first offenders and for those with one previous DUl, and for a 20 

year old offender and a 50 year old offender. Age has actually been 

analysed as a numerical variable (see Figure 14) but results are too 

complex if all ages are sho~m simultaneously . Non-existent groups 

. . (such as recidivist housewives or 50 year old students) have naturally 

not been plotted. 

16. 

It is clear from both figures that a previous DUl conviction had a 

marked effect on the overall severity of the penalty. Even so, it is 

interesting to note that the penalty for older A status offenders with one 

_ previous our was less severe than for all but the A status younger offenders 

with no previous our convictions. It is necessary to exercise caution 

here, since there were relatively few A status offenders in the whole 

sample - nevertheless, it does seem significant that both A status 

Jffenders with a previous conviction received a 556A. Statistically we 

are on firmer ground with the older B status second offenders who, as 

Figure 12 shows, received penalties only a little more severe than 25 

year old students or unemployed first offenders. 

Generally the effect of a previous our conviction was to increase all 

aspects of the penalty in rough~y equal proportions. Thus Figure 13 

shows an increase inamoun'i: of fine and period of disqualification for 

all groups, except that recidivist pensioners tended to be disqualified 

longer rather than fa.ned more hea.vily. This latter practice is presumably 

related to capacity to pay, although the same consideration was apparently 

not extended to t.he unemployed. 

'l'he difference bet\V'een occupation groups was particularly marked for 

first offenders, ''lith the tougbest penal ties (in decre~sing order of 

severity)being imposed on gl::()UPS not in the 'Workfo::cce, and then D, C, 

B and A status offenders. 'I'hose not: in -the vTOrkforce tended to get lower 
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fines but longer disqualification periods (Figure 13), evidence for the 

"compensation ,theory" of sentencing rejected by Hood (1972). Overall 

unemployed and student first offenders were dealt with more harshly 

(Figure 12). The result for the une~ployed is consistent with the 

analyses reported in Figures 8, 9 and 10, but the finding of harsh 

penalties for students seems contrary to our earlier observation that 

they we~-e relatively likely to receive a 556A and relatively unlikely to 

go to jail. However, what the present analysis adds is information about 

fines and disqualification and (taking other factors such as BAC and 

driving record into account) student first offenders not gra.nted a 556A 

received disqualification periods twice as long as average for their age 

group. Housewives (who were generally older and without previous 

convictions) were treated most leniently among those not in the work force, 

but for reasons which are not ,immediately apparent were dealt with more 

severely than employed offenders (nearly all of v/hom were, male). 

variations in penalti.es between status groups was less mark2d for 

second offenders, e.xcept that as notej above A a,nd B status offenders were 

dealt with much less severely than other groups. Once again, those not 

in the work force were fined iess but pena'lized in other respects more 

severely. 

It is very clear from both Pigures 12 and 13 that older offenders were 

penalized less severely than younger of:-, , ... 1ers. Figure 12 shows that the 

higher the status of the offender, the 1 ..... u likely it was that the benefit 

was in terms of disqualification period ... i~her than amount of fine. Thus . 
30 year old A status first offenders wel .. fined almost the same amount as 

25 year old A status first offenders but received markedly shorter 

disqualification periods, while the reverse was true for un~~ployed first 

offenders. Since it is generally true that offenders, (especially those 

in the work force) fear disqualification more than fines (Willett, 1973) 
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it would appear that the benefit gained by older offenders is greater 

the higher their, status - a reduction in fine to an A status offender is 

of less value, given that he is relatively well off, than a reduction in 

disqualification period. 

Variation in penalties due to age is very marked, and cannot be 

appreciated fully from an examination of r : gures 12 and 13. Figure 14 

shows va~iation in penalties due to age fo~ C status first offenders. 

This was a large group (2260 cases), allowing a detailed study of age 

effects, from 18 years through to 70 years of age. The axes in Figure 14 

are the same as in Figure 13 - the major (horizontal) ~is represents a 

general toughness/leniency dimension, and the second (vertical) axis 

represents mainly the amount of fine. It is clear that overall penalty 

severity steadily declines with age, and t~~t in particular there is a 

tendency for lower fines to be imposed the older ·the offender, beyond the 

age of about 30. Before the age of 30 the reduction in pel~,alt.y severity 

as age increases tends to take the form of shorter disqualification periods, 

probably reflecting the high premium placed on keeping young (and therefore 

crash prone) offenders off the road for a considerable period of time. The 

raw data bears out this contention - among C status first offenders, those 

under 20 years of age were disqua~ified for an average of nearly six months, 

30 year old offend'ers for an average of only three months, a.nd those over 

50 years of age for two months. 
" 
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The general impression conveyed by Figures 12, 13 and 14 is that being 

older, of higher status and without previous DUI convictions is the best 

possible combination of attributes for secur.ing a lenient penalty. 

Of course other factors (discussed below) are also important, but as we 

noted above, the three factors under discussion account for around 40% of 

the predict.ive power of the model. \ve have seen that the effect of any 

single attribute on penalty severity depends on the other two factors, 

so it is difficult to SUlThllarize briefly ·the relative important of the 

variables. Looking at scores on the general penalw djmensions in Figure 

13, having a previous conviction generally increased the penalty score by 

more than one unit. Neit.her age nor status had such a large effect, 

although the difference between A st.atus and 50 year old unempl.oyed first 

offenders was .9. The difference between younger and older offenders of 

the same statu.s and wit.h the same nurnber of previous convictions was of 
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the order of .4 or .5. 

l7. 

Before lecl.v lng Moae.LS A Ii and B II and l:he discussion of the 

evidence for conflict theory, let us consider the effect of legal representation 

on outcome. In fact Models A I and B I, discussed below, show that the 

effect of legal representation depends to some extent on the individual 

magistrate. This is not apparent in Models A II and B II, since the focus 

was on the role of occupational status rather than the magistrate's 

sentencing styles. However, Models A II and B II threw light on the 

effects of legal representation, averaged over all magistrates (the same 

is true for'age, occupation and previous DUI convictions in para.1S above). 

We have already seen (Figure 11) that legal representation x'educes the 

probability of imprisonment and increases the chances of a bond or a 

restricted licence. Models A II and B II confirm these findings ~nile 

adding infox~ation about periods of disqualification and amount::; of fines. 

However it should be stressed tr...at as in Model C III legal repJ:esentat.ion 

was not a major factor in predicting the penalty. It contr ihl'.ted only 

about .5% to the total explanatory powers of !.1odels A II ancl B II, compared 

with 40% for the age/occupation/previous DUI combinations discn'lsed above. 

On the other hand, the impact of representation in. real terms cannot be 

dismissed. Model A II showed t.hat unrepresented offenders had' periods of 

disqualification 50% longer than represented offenders, and'fines 12% 

higher. These figures partly reflect the effects of represent.ativn on 

the chances of getting-a 556A or going to prison, but even excluding these 

c2.ses the disqualification periods for unrepresented offenders averaged 

30% longer t.han for represented offenders (although the effect on amount 

of fine disappeared) • 

The best overview of the effects of . legal represenJ.:ation can be obtained 

by examining the discriminant function from Model A II. FigUJ:;'e 15 sets 

out the interpretation of this dimension, and Fig1.lre'16 shows the mean 
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scores on the dimension for the represented and unrepresented groups. It 

is clear from Figure 15 that bonds with short dis~~alification periods and 

556A's are distinguished sharply from long disqualification periods with 

or without LTftprisonment but without bonds. Consistent with the figures 

quoted above, dis~lalification period is the variable loading most 

heavily on the dimension, although the contribution of legal representation 

to the chances of imprisonment, 556i1- and bonds cannot be discounted. 

Figure 16 shows that the non-represented group achieved higher scores on 

the discriminant function, which means that they received longer 

disqualification periods, were more likely to go to jail, were less likely 

to get·a bond (particularly with a short·disqualification period) and 

were less likely to get a 5.56A (see para. 11 for descriptive statistics). 
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FIGURE 15. Interpretation of discriminant function for the effect of legal 

representation (Model A II) 

Bond with 
short 
disqualification 

556A 
g 

Jail 
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FIGURE 16. Scores on discriminant function for the effect of legal representation 

(Model A II) 
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. In surcunary, legal representation has a moderate but (from the 

offender's Point of view) quite desirable effe.ct on all aspects of the 

penalty except amount of fine. The effect on period of disqualification 

can be quite rr.arked, .and in addition Model C III (discussed earlier) 

demonstrated a positive effect on the chances of receiving a restricted 

licence (nearly doubling the probability) • In fact th~ granting of a 

restricted licence is undoubtedly ?ne of the reasons why represented 

offenders receive shorter disqualification periods, and probably reflects 

the ability of a lawyer to plead special circumstances. 

18. Magistrate Sentencing Style and the .~nf~ue_I2~~_of other Factors 

It 'la.s noted in paras. 4 and 5, above that there is strong evidence for 

disparities in penalties imposed by different magistrates. The preliminary 

analysis yielded several dimensions, or measures of magistrates "sentencing 

styles", which were subsequently incorporated into the later analyses, 

particularly Models A I and B I. These two models allow the investigation 

of interactions be·tween the magistrate dimensions and other offender/offence 

attributes; in. other words, the possibility that sentencing style affects 

tile penalty indirectly by influencing the way in which other factors 

(such as previous convictions) are viewed. 

TLe existence of such indirect effects are confirmed, particularly by 

Model A I. Restricting attention to the two major magistrate dimensions 

(Figure 1), t\\IO interaction terms were revealed: previous DUI convictions 

by di.rnensions one and two, and age by dimensions one ana tw:>. This means 

that the effect of previous·DUI convictions and the effect of age on the 

penalty depended on certain characteristics of the magistrate. We saw 

in para. 15 that there were interactions between age and previous our 

convictions and occupation, but the possibility of complex three-way 

interactions between age and previous Dur, magistrate and occupation 

could not be tested statistically, being beyond the storage capacity of 

the compu·ter. Since Qccupation of offender and magistrates' sentencing 
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style are not correlated variables, the two sets of interactions 

involving age and previous Dur should. be vie1.<led as complementary rather 

than as alternative models. As with the occupation interactions, the 

interaction~ involving the first two dimenSions of magistrates' sentencing 

styles accounted for a major portion of the total explanatory power of 

the model (about 50%). 

Before presenting the results of the analysis, it is necessary to 

consider in more depth the nature of the magistrate sentencing style 

dimensions set out diagramatically in Figure 1. As noted earlier, they 

distinguish magistrates in terms of their use of restricted licences and 

in terms of- their use of low or heavy fines. These "Jere seen as reflecting 

an individualized approach to sentencing on the one hand, and a simple 

punishment or tari.ff style on the other. However, this relatively subtle. 

distinction should not obscure the fact that the first discriminant function 

is also, to some extent, a gener.3.l. "toughness" dimension. Low scores on 

this dimension correspond to low fines or short disqualification per iods. 

or a 556A, while higher sc6res 2.re associated with bonds, heavy fines a.nd 

long disqualification periods. However, imprisonment occupies a middling 

posit.ion on the scale, while very high scores correspond to rest.ricted 

licences, so the function cannot; be interpreted simply as a tough.ness 

d i..'tlens ion • Taking bot.h discriminant. functions together, it seems that 

"tough" magistrates can be divided into two groups: those who are prepared 

to Individualize t.he penalty through the use of restricted licences while 

st.Hl imposing heqvy fines and disqualification periods of at least a 

few months, and those who simply levy a tariff penalty of above average 

severity, imposing heavy fines and long periods of disqualification, 

possibly with bonds but probably not· with imprisonment. At. the other end 

of the scale the "no fine" group of magistrates (leW on both dimensions) 

are not necessarily the most lenient since they may impose a bond with 

surety in lieu of a fine, although it is true they ma.y also grant a 556A 



or impose a relatively small fine. The "no restricted licence" group 

(low on dimension 1, high on dimension 2) are the most heterogeneous in 

terms of their preferred penalties and are characterized solely by their 

comparative reluctance to grant re'stricted licences. 

In interpreting the interaction terms involving the first two sentencing 

style dimensions, it is theoretically necessary to take six discriminant 

functions into account since all were significant at probability levels 

less than one percent. Fortunately most of the variance was explained 

by t.he first few functions: root 1 represented 55.6% of the variance, 

root 2 represented 19.4% and root 3 represented 11.1%, making 86% of the 

variance explained by the first three dimensions. The first discriminant 

function can be interpreted as a general severity of penalty dimension, 

with high scores corresponding to jail, long disqualification periods, 

heavy fines and bonds and low scores corresponding to no bonds, short 

disqualification periods, 10vl fines and 556A. The next two funct.ions need 

to be interpreted jointly (see Figure 17 for a diagrwnatic repres2ntation 

of the three dimensions scaled to reflect the varyinq amounts of variance 

each explains). Low scores on functions 2 and 3 indicate a 556A; 

high scores on function 2 and low scores on function 3 indicate a restricted 

licence; 10vi scores on function 2 and high scores on function 3 indicate 

jailor perhaps a bond v.!i th a low fine; and high scores on both functions 

indiCate long disqualification periods, heavy fines, or' both, possibly with 

a bond. Group configurations in the three dimensional space defined by 

these dimensions are set out in Figures 18, 19 and 20. The groups plotted 

are the four sentencing style groups discussed above, broken dm.m. by age 

of offender (25 or 50 representing "young" and "old") and previous DUl 

convictions (none or one) . 
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69. 
Interpretation of discriminant functions for interactions 

between magistrate sentencing style (first two dimensions),age, and 

previous DU! convictions (Model A ~) 
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FIGURE 18. Discriminant function scores on Dimensions I and II for age, previous Dur and magistrate groups 
(first two sentencing style dimensions) Model A I 
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FIGURE 19. Discriminant function scores on Dimensions I and III for age,previous'DUI and magistrate groups 
(First two sentencing style dimensions) Model A I 

For Symbol key 
see Fig. 18 
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Figure 20. Discriminant fUnction scores on Dimension II and III for age, previous DUland magistrate groups 

(First two sentencing style dimensions) - Hodel A I 

For Symbol key I 
see Fig. 18 

Dim II! 
Low fine 
and/or 
short disq. 

Restricted licence 
-~~-------:~;-----------------:r~--'~------________ ~~L~:SO~ ____ ~ooo-________ ~~~ ng disg./heavy fine 

o 
NFSO 

o I 
Hf25' 

o 
RL 5'0 

556A or 
Restricted 
licence 

I 
{{,-SO 

Dim II 



rJ 
~ 
o 
o 
[J 

IfJ" , . 
I', 

.1ti 

Di.' w 

: . 

[l u 
eni 
e1' 
, rn.·.· o 

G 
B 
\)':"" lli 

• , .... ,~_.,.,..._.'- ,-l •. .l.r." ....... ~\ ... ~.;:.....JI ••• ~ • ~ • _. __ , •••• , r~ ... IlOl. _~. 

- 73. 

The four sentencing style groups behave in the way we would expect. 

The RL (restricted licence) group are highest on dimension 2 and lowest 

on dim2:;s':.C':l 3 (Fisu4"c 20), i::dicat::'ng the higher probability of a 

restricted licence in this group. The HF (heavy fUle) group are highest 

on dimension 1, the general toug~~ess dimension, indicating the 

contribution of heavy fines to the penalty. Both the NRL (no restricted 

licence) and LF (low fine) groups are lower on this general toughness 

dimension, confirming that the first discriminant function derived from 

the magistrates' analysis may be viewed as a "toughness of magist!:"ate" 

dimension. Among the "tough" magistrates, the RL grouI' give restricted 

licences while the HF group tend toward bonds with short disqualification 

periods but heavy fines. Among the "lenient" magistrates, the NRL. group 

tend also toward bonds with short disqualification periods, while the LF 

group (it seems) simply impose a light tariff style penalty consisting 

mainly of 'a small fine and disqualifi.cation. 

Perhaps oLmore interest than the simple differences in pr;nalties 

imposed by magistrates with differing styles are the various effects of 

sentencing style on the effects of other variables, particularly age and 

previous nUl convictions. Focussing first on previous DUl convictions, 

it seems that the diffe'rence between tough and lenient magistz:ates was 

greater for first offenders than for second offenders. Thus'taking 

either age group, the difference on dimension 1 bet",een the HF or RL groups' , 

uea tInent of first a.nd second offenders was less than the cor:r.esponding 

figure for the NRL or LF groups (Figure 18). In other ,,~rds, lenient 

magistrates are particularly likely to exercise leniency "lith first 

offenders; there is relatively more consensus among magistrates on the 

general level of penalt,y severity for second offenders. 

Looking further, to dimensions, 2 and ;3,' :it ,is necessary "to- )consider 

young and old offenders separately. Among the older group of offenders, 

in all :nagiztrate groups there was ,a movement to longer disqualification per.iods, 
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heavier fines and bonds for second offenders~ but among the tough 

magistrates (RL and HF groups) ,there was'also a movement toward the use 

of imprisonment (since among these groups the difference between first 

and second offenders was greater on dimension 3 than dimension 2). This 

again is consistent with our view of them as being generally tougher, and 

is supported by the raw data., Among the HE' group 5.4% of second offenders 

were imprisoned, compared 'with 1. 3% in the two lenient groups. The RL 

group was slightly above average at 1.9%. 

Magistrate sentencing style also affected the response to previous DUI 

conviction among offenders in their mid-twenties, but in a different way 

from the older group. In the RL group there was a noticeable shift away 

from the use of restricted licences for second offenders, and in the HF 

,group an increase in all types of penalties, including imprisonment. 

In the two more lenient groups, all ~xcep~ imprisonment were used more 

frequently for second offenders. 

So far in interpreting Figures IB, 19 and 20 we have focussed on the 

inter~ction between magistrate, and the previous DUI convictions of the 

offender, regarding age as a moderating influence. One can reverse this 

perspective, and focus on the interactions bebleen magistrate and offender's 

age. Among first offenders older offer1ders are lower pn all three 

dimensions than those in their mid-twenties, which means that they rec.eive 

. more lenient penalties and 556A's in particular. Within magistrate 

groups: age differences on dimension 2 a:t;"e less in the ~F and NRL groups 

than in the two tougher magistrate groups, while the age difference in the 

HF group is nearly twice as great on dimension 3 as in other groups. 

Together these patterns suggest that the rW group are particularly likely 

to favour older offenders with 556A's, or perhaps are particularly unlikel~ 

tO,favour younger offenders in t.his way. 'In addition, among first 

offenders, the RL group tend to give r:estricted licences across all age 

groups (at least older than 25). 
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For second offenders, the following conclusions may be drawn: 

the "tariff" groups (HF and LF) tend to restrict penalties for the older 

offenders to fi.nes ?nd disqualification, with the severity of both these 

penalties'being lower than for young offenders. Of course the heavy 

fine (HF) group still tend to be tougher than the low fine (LF) group. 

In addition, offenders in their mid-twenties were at greater risk of 

receiving a bond without a fine from LF magistrates and imprisonment from 

the HF magistrates. By contrast. with the "tariff" groups of magistrates,. 

the RL and NRL groups reduc~d not only fines and disqualifications for 

older offenders but also the use of bonds, but did not vary the use of; 

imprisonment or bonds requiring surety (i.e. bonds wit.hout. fines). 

Figures 18, 19 and 20 contrast two age groups only. As mentioned above, 

age was analysed as a numerical variable, and it is possible to plot the 
.. 

contribution of age to penalty for different magistrate groups, covering 
, 

the range from 18 years to 70 years of age. There are too many such graphs 

to include all of th6ui by way of illustration Figure 21 shows the pattern 

on the first two dimensions for first offenders appearing before HF (hea',y 
'I.'" 

fine) magistrates. 



!~ 
~ 

l 

FIGURE 21. 

LENIENT 

Variations in penalties by age, for first offenders appearing before HF (heavy fine) magi.strates 

Dimensions I and II only (Model A I) 
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Figure 21 shows very clearly that among HF magistrates 18 and 19 year 

old first offenders, and particularly 18 year oids were singled out for 

special treatment. Much the same pattern was evident for the RL group, 

but not for the two more lenient groups of magistrates. Eighteen year old 

offenders represented 4.7% of the total sample, and 19 year olds 6.2%, 

so the particular treatment of these groups is quite important numerically . 

. The interpretation seems qui~e clear: tough magistrates (HF and RL) impose 

particularly tough penalties on 18 year old first offenders, while the 

lenient magistrates do not single out this particular group. Again, there 

are quite important differences between the two tough groups, with the RL. 

magistrate demonstrating their toughness by withholding restricted licences 

from 18 year olds, but less so from 19 year old offenders. 

Restricting attention to second offenders, the t~Q tough magistrate groups 

were once again obvious by their treatment of 19 and 20 year olds(there 

were very few 18 year old second offenders). I~ summary, the RL group 

showed no mercy to 19 year olds, imposing tough fines and long periods of 

disqualification, but increased the use of restricted licences and reduced 

the fines and disqualification periods as offenders got older. HF magist.rates 

imposed bonds with heavy fines and disqualification on 19 year olds, but 

quickly reduced the use of bonds and general levels of fine and disqualification 

as offenders got older. 

19. 

The evidence marshalled in para. 18 above is sufficient to demonstrate 

beyond any reasonable doubt that not only does the penalty for a drink/drive 

offence depend on the sentencing style of the particular magistrate hearing 

the case, the impact of both legal and extra-legal factors (particularly 

previous convictions and age) on the penalty is dependent, to some extent, 

on sentencing' style. Sentencing style, in the way it has been defined and 

measured in this analysis, seems to reflect not only a preference for 

certain kinds or levels of penalties but a way of organizing information 
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and assessing the cr~racteristics of offenders. Among the more pronounced 

aspects of these differences was the treatment of first offenders and the 

treatment of 18 year oids in particular. Thus "lenient" magistrates were 

particularly so for first offenders; "tough" magistrates were particularly 

so on 18 year olds. Tough (heavy fine) magistrates made greater use of 

imprisonment for young of tenders but were relatively quick to grant 556A's 

to offenders around the age of 50. Magistrates who used restricted licences 

frequently tended to use the withholding of a restricted licence as a way of 

increasing the severity of the penalty. and were particularly likely to do 

this for 18 year olds. The two lenient groups of magistrates tended to 

withhold the use of imprisonment, even for second offenders. Cutting across 

the notion of "tough" and "lenient" magistrates was the extent to which a 

magistrate used a tariff rather than an individuaiized (restricted licence) 

approach to sentencing, basing his penalty primarily on a "deserved" amount of 

fine and period of disqualification. The analysis .:!-n para. 18 suggest.s that. 

this notion of a tariff approach may be more appropriate for older than for 

younger offenders, since it was in the older group that the tough and lenient 

tariff magistrates were most clearly distin9uishable in terms of amount of 

fine and period of disqualification. Younger offenders tended to receive 

bonds and imprisonment in addition to tougher fines and disqualification periods, 

perhaps reducing the usefulness of the tariff idea as a basis for explanation 

unless bonds and imprisonment can be clearly "priced". 

20. 

The analysis reported 'in para 18 represents only one aspect of the 

interaction between magistrate sentencing style and oth~r fact.ors. Model 

B I, which paralleled Model A I but restricted the depepdent variables to 

amount of fine and period of di.squalification, also isolated several such 

int.eraction effects, and in addition I'1odel A I involved several interaction 

effects not discussed above. All interactions arising frorn Hodels A I and· 
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B I which involved magistrate sentencing style aresununarized in Table 8. 

'l'abl~ B> ~nte:ract.:i.().n?etween mrl.Clistrate _ sentencing s+:yle and offender! 

offence charac~eristics, derived from Models A land B I. 

Sentencing Style ConstrtlctsOffender/offence 
OhalJ.ac ter ist.ic s 

Fine/no fine - Rest.licence/no rest. X Age 
licence Previous OUl 

(,figure 1) 

Model 

A I 

Bond/no bond ~ Balance of fine & 
disq. 

X Previous OUl A r. 

(Figure 2) 

Hagistrate severity 
(Para. 4) 

Fine/no fine - Rest.licence/no 
rest. licence 

(Figure l) 

Bond/no bond - Balance of fine & 
disq. 

(Figure 2) 

X Previous OUI A I 
Legal representation 
Blood alcohol concentration 

X Blood alcohol concentration B I 

x Previous Dur B I 
Blood alcohe-l concentration 
Age 

The analysis in para. 18 dealt with the first interaction term listed 

in table .. 8. Note t.hat these various interac:tions cannot be interpreted 

in complete isolation from each other, since there are ter.ms ylhich overlap. 

For example, number. of previous OUl convictions seems to have a pervasive 

influence - or perhaps more accurately, the way a magistrate weighs previous 

convictions in determining a penalty is dependent on all a.spects of his 

particular sentencing style. Thus in order to come to a complete 

understanding' of the role of previous convictions in determining the penalty, 

nearly all interaction terms need to be interpreted in the manner of para. 18. 

'. ~rhis detailed analysis is not undertaken in this short report. The only 

ether interaction term which 'will be examined here is ,the one involving 

legal representation (see para. 21.below). Hov.1ever it is worth making 

two more general comments about Table 8 before leaving it.' Firstly, 
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interactions involving the general magistrate severity dimension appear 

only in Model A I. This is understandable, since as th~ discussion in 

para. 4 enpl~sized, this severity dimension related particularly to the 

~haviour; of one magistrate in the use of imprisorunent, restricted licences 

and bonds - variables not included in Model B I. Secondly, the magistrate 

constructs involving the balance of amount of fine and period of 

disqualification are particularly prominent in Model B I. 

Again this is understandable, given that Model B I focusses exclusively 

on those variables determining the amount of fine and period of licence 

disqualification. 

21. Magistr.ate Sentencing Style and Legal Representation 

It will be recalled from para. 17 that legal representation had an 

I 
. I 

! impact on most aspects of the penalty, particularly the period of licence 

disqualification. Model A I yielded one additional piece of information 

of great importance: the effects of legal representation vary with the 

tough~ess or leniency of the magistrate. The measure of severity which 

emerged as important in this model was not that derived from the 
; . 

discrWlinant analysis (Figure 1) and discussed in para. 18, but the more 

general measure derived from the canonical correlation analysis reported 

in para. 4. As discussed in para. 5, this measure is not the most 

efficient way of discriminating between magistrates since factors such 

as the individualization of penalties throughr~stricted licences and the 

preference for a tariff style penalty need to be taken into consideration. 

HOvJever f the canonical sever i ty dimension does have the virtue of 

simplicity of interpretation and was successful in isolating one 

particularly tough magistrate. In any case, it. was this dimension which 

proved i..rnportant in understanding the impact of legal representation. 

.It can be seen from Table 8 that the severity construct interacted 

\'lith three variables: previous DUl, legal representation and blood alcohol 

concentration. The set of inter:actions accounted for 3.3% of the variance.., 
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rather more than the ".5% of variance explained by legal "representation on 

its own in Model A II. Four discriminant functions were significant 

at .OJ or lower, but the first three acc()ur.ted for 94.49'; of the '"tariance. 

Fortunately only one of these dimensions (the second, accounting for 35.5% 

of the variance) was relevant to the interpretation of the severity by 

representation interaction. Of course for a complete :ti..nterpretatidn of all 

terms in the set (including magistrate severity) it is necessary to 

examine ail three major dimensions, but this analysis is not reported here. 

Dimension II was almost identical in form tv the discriminant function, 

described in Figure 15, which captured the effects of legal representation 

in Model A II. Reference to Figure 15 is therefore sufficient to under-

stand the present analysis, since the other two dimensions were not 

relevant to the effects of legal representation. The crucial point to 

note is that tough magistrates (on the simple severity scale) were much 
, 

more affected by representation "(or its abs~nce) than lenient magistrates. 

Al though in all cases the repl:esented group \-lUS more likely to receive a 

556A or bond with a short disqualification period and were less likely" 

to get long disqualification periods or go to prison, this trend was more 
. ? 

pronounced among offenders appearing before tou.gh magistrates. Since 

disqualifica"tion period was the single penalty loading mo st heavily on 

dimension II (as in para. 17) , we ·~ . .>Uld expect that the differential effects 

of representation among magistrate groups would be most apparent for 

period of disqualification. This is in fact the case in Table 9,. which 

presents descriptive statistics for magistrate and representation groups. 



82. o 
Table 9. Penalties by legal representation and severity of magistrate. 

High severity Medium severity Low severi..!:x. 0, 
.J~egally·.·· Not .. legally Legally. Not legally Legally Not leganu 
represented represented represented represented represented represente { 

Mean disq. 10.0 12.0 8.4 9.3 7.3 7.3 
(months) 

Mean fine ($) 199 194 177 157 157 143 

First offenders: 

% 556A 9.9 5.3 12.5 7.5 13.7 8.0 
% rest. licences 18.9 11.9 13.8 6.3 5.1 3.4 

Second offenders: 

% bonds 16.2 12.0 14.4 7.1 7.4 11.8 
% rest.licences 8.7 5.2 14.4 5.7 .10.3 3.4 
% prison 3.0 6.3 0.6 4.3 1.4 2.5 

Total 1476 2560 1489 858 1649 716 

As expected, .penalty severity generally declined with magistrate severity, and in 

nearly all cases the represented group received lighter penalties. J.n addition, in 

nearly all insi:ances the 10\'1 severity group exhibited the smallest difference 

between the represented and unrepresented offenders. There was no difference at 

all in mean disq'0.alification periods, compared with a month for medium severity 

magi.strates and two months for the toughest magistrates. As predicted by the 

discrj.minant analysis, legal representatio~ had no impact on fines for any group. 

. . 
The pattern for cther penalties was rather mixed, but generally the differences 

were gnallest within the lenient group, with the exception of 556A's (representation 

had a uniform effect across magistrate groups) and restricted licences for second 

offenders. 

The appr.:)priate conclusion from all analyses, vlith respect to legal representation, 

\\QuId seem to be that the cost involved in retaining a solicitor is worth\'lhile not 

in direct financial terms but in terms of other components of the penalty, 

particularly if onels offence is sufficiently serious to make imprisonment a 

possibility. Moreover, if one has an occupational need for a car, hiring a lawyer 
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definitely seems worthwhile especially if the magistrate is not at 

the most lenient end of the spectrum. On the other hand, it is only 

possible through representation to reduce marginally one's losses if 

appearing before a tough magistrate; a better general policy \lIQuId be 

to commit one's offence in an area under the jurisdiction of' a lenient. 

magist.rate, in which case it may be worth the risk of representing 

oneself. 
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CHAPTER·4. .DISCUSSIONANDIMPLICATIONS 

1. Summary of Results 

Before considering some L~plications of the statistical analysis it may 

be useful to summarize the major findings. Firstly, there were variations 

in penalties from court to court which were not explicable in terms of 

variations in offender/offence characteristics. The evidence therefore 

points to the existence of disparities between magistrates, or what Gottfredson 

et al (1978) refer to as "unwarranted sentencing variation". Moreover, 

it has proved possible to identify the major dimensions of sentencing 

var ia.tion . Although it is possible to classify magistrates according to 

their general degree of toughness or leniency (the canonical correlation 

analysis), a more efficient (or discrllninating)classific~tion involves, in 

addition, the notions of individuaU.zation of penalty through t.he use of 

restr icted licences and the notion o:? a tariff approach which attempts to 

scale the punishment (particularly the fine) to the perceived seriousness 

of the cr line. In more concrete terms, t-he aspects of the penalty which 

most clearly distinguished magistra-~es were the level at which they set: 

fines, the use of restricted licences, the use of bonds and the relative 

balance of fine and disqualification period. 

Secondly, extra-legal factors, particularly age and occupational status, 

exerted an influence on the penalty over and above the contribution of factors 

such as previous convictions and BAC. Age effects were not: a slinple 

reflection of driying experience, and the very young (18 and 19 year cld 

offenders) received particularly severe p.enalties. 'The youngest offenders 

were at greater risk of going to prison or receiving a bond, were much less 

likely to get a 556A, and also received longer disqualification peY'iods and 
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heavier fines. Offenders not in the workforce, particularly the unemployed 

and those classified as pensioners, were penalized more severely than those 

in the ,workforce, while the occupational status of the employed'was 

negatively related to penalty severity. The small number of PO. status 

(professional) offenders received particularly light penalties. 

Of course legal factors exerted a strong influence on the penalty, and 

in fact interacted with the extra-legal factors. Previous Dur convictions 

emerged as .the single most important determinant of penalty severity (followed 

closely by the magistrate) but the effect of previous convictions varied 

to some extent with the age and occupational status of the offender. 'l'hus, 

for example, variations in penalties between status groups was less marked 

for second offenders than for first offenders. Surprisingly, SAC exerted 

, a relatively minor influence on the penalty, despite the fact that it is 

widely regarded as an objective indicator of offence seriousness. 

Legal representation energed as a minor but significant factor in the 

determination of most aspects of the penalty. Representatior, was a 

"significant" factor both in the statistical sense and in the sense that 

it made a real difference to the penalty received. For exaICl.ple, unrepresented 

offenders received disqualification periods up to 50% longer t,han those. 

imposed on represented offenders. However, there was an imp':.rtant interaction' 

between representation' and magistrate, with tough magistrates apparently 

being more influenced by a solicitor than lenient magistrates. 

The repres~ntation/magistrate interaction illustrates perhaps the most 

theoretically interesting finding of the analysis: that magistrate sentencing 

style has an influence not only in its own right but also em "i.nfluence on 

how other factors, particularly previous DUI convictions, are perceived 

and weighted in the determination of a penalty. Thus, for example, there 

was a bigger difference between lenient and tough magistrates ioy. first 

offenders 'than for second offenders. As a second example, tough magistra.tes 
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1 ! were particularly harsh on 18 year old offenders, while among lenient 

magistrates there was little difference in their treatment of offenders in 

the 18-22 year old age range. 

2. Principles of Sentencing 

If we accept tr.a t. the patterns described above reflect a conscious (if 

not entirely rational or consistent) intention on the part of magistrates 

to relate the penalty to aspects of the offender and his offence, then it 

would seem sensible to review briefly those principles, enshrined in 

previous judgements, which are supposed to guide the sentencer in his 

decision making task. Following Potas (1979), we may make the following 

.statements (which are a selection and paraphrase from a larger list of 

principles abstracted from a number of recent decisions): 

* One of the main aims of punis~~ent is the protection of the community. 

* The several purposes of punishment, includingdeterrenc~ retribution and 

rehabilitation are means employed for the attainment of the protection 

of ·the community ~ 

* Punishment must not only fit, the crime, but also the offender. 

* r.rhe sentence should be a sufficient deterrent both to the offender and 

t.o others (specific and general deterrence) . 

* The sentence should be commensurate with the seriousness of the crime. 

* By vlrtue of the principles of justice and humanity, sentences should 

examine the offender's background, estimate his probable future life and 

conduct and other effects of sentence On these. (However, this enquiry 

is subsidiary to the determina'cion of the appropriate amount of punishment.) 

Emphasizing this last point we may quite Potas (1979, p.8l): 

"To ii'.lpose a sentence in excess of that which is cormnensurate with the 

gravity of the offence even though it may serve the. object of protecting 

the community is roth cruel and tyrannical." 
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3. Assessment of Consensus and Conflict Theories 

The emphasis on prot,ecting the connnu~iity through punishment is clearly 

close to the consensus model outlined in Chapter 1. According to the 

consensus model, punish.:nent should be geared to the legally defined 

seriousness of the offence,' the number and seriousness of the offender's 

previous convictions, and to the harm or potential harm to the connnunity 

caused by the offender in the connnission of the offence. The consensus 

model receives mixed. support from the analysis. In connnon consciousness 

(and in some lE:9islation; such as the Victorian) the BAe is a yardstick of 

offence seriousness, yet on the whole magistrates in this state apparently 

do not attach a great deal of weight to this factor. This is really quite 

surprising, in view of the well known correlation between BAC and crash 

probability, (see for example the House of Representatives Standing Commit,tee 

on Road Safety, 1980), and suggests that some magi~trates may be working 

with a different concept of "harm to the community". 

.The importance of previous DUI convictions is consistent with the 

predictions of the consensus model. Previous convictions are probably 

regarded as a measure of blameworthiness and are also probably. taken as an 

index of future behaviour. It is 'interesting to note that bnly previous 

drink/drive or traffic offences are regarded as relevant - criminal hist,ory 

failed to emerge as' a significant predictor of penalties when other fact0rs 

were taken into account. 'l'his supports. the argument presented in Chapter 1 

that drinking and driving is not perceived as a cr;ime, and that "blame-

y,orthiness" is seen in the context of delinquent. driving rather than in t:he 

more general conte~t of law breaking and criminal behaviour . If this 

interpretation is correct, it may explain other puzzling features of the 

sentencing patterns (see below) . 

4. 

The strong version of conflict theox-y (outlined in Chapter 1) is supported 

by the analysis. In other' words, there is evidence for. the role of extra-
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legal factors, over and above the contribution Qf legal (consensus theory) 

factors. Social class effects seem particularly strong, whether one defines 

class in terms of an ordinal ranking of statuses, as a dichotomy of 

unskilled versus the rest, or as a more complex set of categories including 

those not in the workforce. The predictions of Chambliss (1969) and of 

Chambliss ~nd Seidman (1971) are correct, in the context of the present 

analysis. However their explanation, based on the idea of bureaucratization, 

seans less likely than an explanation based on the principles of sentencing 

listed in para. 2 above • 

It is an accepted principle that sentences should (or may) be 

individualized to fit the offender. This may be for reasons of "justice 

and humanity", so that the penalty imposed is less severe than the 

seriousness of the offence Ylould warra.nt. An example of this practice could 

be· the granting of a restricted licence to ease the hardship which could 

flow from the loss of job entailed in loss of driver's licence. 
. I 

Another 

reason for individualizing the penalty could be the· calculated risk of re-

offending. Offenders judged to be "high risks" may be penalized more 

severely in order to deter them from future cril'lIe. --. A further basis for 

individualized penalties could be the perceived need to protect the community. 

For example, licence disqualification or imprisonment might be imposed on 

an offender who, because of his dependence on alcohol or anti-social 

attitudes, is considered to be too dangerous to let loose on the roads, 

at least for a period. The key idea here ",\'Ould be incapaci ta tion rather 

than deterrence. 

Once the idea of individualization is accepted, it is easy to see how 

social ·class could become an important factor in determining a penalty. 

At the simplest level, -those least able to pay a fine- (those not in the 

·workforce) would be expected to be fined less heavily than emf?loyed 

offenders, on the grounds of humanity. This was exactly what was found. 
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However, a number of the non-workforce groups were penalized more heavily 

in other ways (particularly thiough imprisonment and licence disqualification), 

so that the overall severity of the penalties they received was very high. 

To understand this we need to look at some of the other grounds for individ-

\lalization, as well as the particular characteristics of the non-workforce 

groups. 

It is likely that the pensioner group was largely alcohol d.ependent and 

unable t~ work, since only a minority were past the age of retirement. 

It is also likely (Homel 1980) that they exhibited a variety of social and 

personal problems which caused the magistrate to see them as a "high risk". 

Similarly, many of the unemployed could have been seen as alcohol dependent, 

'and in any case may not have been able to demonstrate the "ties .with the 

community" which would have allowed the magistrate to see them as deserving 

.a second chance (C loyd, 1977). Housewives are another special group. 

'rhere is evidence that most women offenders are screened out at the stage 

of apprehension (Homel, 1980) I so that those passing through to the stage 

of sentence are likely' t.o·be seen as particularly troublesome, or as chronic 

alcoholics behaving in a manner not at all ap.propriate to a lady. 

Significantly most of these women ",ere older, supporting the idea of a 

chronic drinking problem developed over a nu.'1lber of years. ylith respect 

to these three non-·'I.\'Orkforce groups, it is useful to recall Gusfield I s (1976) 

comments 011 the consequences of redefining t.he problem of drinking ana 

driving within a psychiatric framework (see Chapter 1). The problem :is 

shifted to people who are 'sick I and quite likely morally suspect anyvlay, 

and so the legitimacy of the social hierarchy is reinforced. It i.s also 

worth recalling t.hat in a study of ACT drink/drivers, BrOOIT' and Cushing (1980) 

found an "alcohol dependent" group who were fined much more heavily than 

other groups. 

The final non-",urkforce group - students - is in a rather different category. 
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The analysis suggested two distinct subgroups: a small number, 

probably from a "good" social background, who received 556A's,'and the 

remainder who received longer disqualification periods than average for 

.. the!ir age group. The explanations for the heavier penalties would seem 

to lie in the image of students as rebellious and irresponsible, reinforcing 

the magistrate's belief that as young offenders they should be kept off the 

roads for the sake of t.he community. 

Some of the arguments presented above are speculative. However, some 

such set of processes must be operating to explain the observed penalties. 

Perhaps the key point to note is that these groups are seen as a'danger, 

or potential danger, to the community and are therefore deserving of heavier 

·penalties. This logic' behind this practice is examined in more detal 

below. 

The notion of "previous character and conduct" is undoubtedly crucial 

in explaining the light penalties imposed on high status (particularly A 

sta tus) offenders. Section 556A of the Crimes Act, described in Chapter 1, 

makes these considerations explicit. Who is more deserving of humane 

treatment than a man ·who has demonstrated through his past record, profession 

and community activities that he is (apart from the aberration which brought 

him befol"~ the court) respectable and responsible and moreover unlikely to 

offend again? In addition, as suggested in Chapter 1, the magistrate is 

more likely to feel closer socially to the whit~ collar offender, sharing 

with him values and modes of comrnunication. . Although not explicitly 

analysed in the present study the dress, demeanour and attitude of the 

white collar offender undoubtedly help t.o create the image of deference 

to the court and contrition for tne offence which could incline the 

magistrate toward leniency. 

In sW~TUary, we are compelled torejec·t Braithwaite IS (1979) conclusion 

that ''the tide of evidence is turning against the assumFtion that there is 

all-·pervasive bias against the lower--class offender in the ~riminal-justice 
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system" (p.43). The evidence marshalled in the present study supports 

the existence of such an all-pervasive bias, at least in the sentencing of 

drink/drivers in New South Wales. Conflict theory must be seen alongside 

consensus theory as having an important role to play in explaining the 

sentencing process. 

5.. The Role of Legal Representation 

The analysis demonstrated the importance of legal representation to 

the outcome, even when other factors were taken into account. No study is 

final, and there is no doubt that other variables could have been incorporated 

into the analysis. However, the case in favour of legal representation 

must now be seen as very strong, contrary to the conclusions of the 

La Trobe (1980) study. The conclusions of the early study by Vinson and 

Homel (1973) have been confirmed, at least for the major offence of drinking 

and driving, and in fact the sizes of the effects found for the 1976 data were 
J 

comparable with those indicate,} (for drink/d!ivers) in the analysis of the 

1972 data . 

. Surely the ilnmediate respoDse to this analysis must be to redouble efforts 

to ensure that all defendants at m~gistrates' courts have the opportunity 

for legal representation, eit~ler through a private solicitor or through 

legal aid (the Public Solicitor in NSW) . As noted in Chapter I, there vIas 

a steady increase in t.he percentage of drink/drivers 112.gally represented in 

NSW even before the expansion of public solicitor work in 1976, In the 

present study, based on 1976 data, 64% of offenders were represented, 

mainly by private solicitors. The current rate of rep:cesentation is 

.around 80% for drink/drivers and around tvlO thirds for all magistrates I 

coui·ts defendants' in NS~I/. The NSW Law Foundation is current:ly cornplet:ing 

an evaluation of the effects of legal.representation (public and pri.vate) 

for eight. offence groups. Without anticipating the results of -this study, 

we may assert that it is in the best interests of all drink/drivers (wit.h 
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the possible exception of those appearing before the most lenient magistrates) 

to be represented in c.ourt by a solicitor. A similar statement can 

probably be made for other classes of offenders. It therefore becomes an 

urgent research question to determine why 20% of drink/drivers (and a third 

of all defendants) are still not represented. 

As Carlin and Howard (1969) point out, there are a number of reasons why 

people may not seek legal representation. Apart from the basic conditions 

of being aware of alegal problem and willingness to take legal action (conditions 

where are forced on the drink/driver when he is arrested), an offender must 

also have access to a lawyer and believe it possible to obtain his services. 

The existence of legal aid in all states has greatly eased this problem for 

the poores·t and most unsophisticated groups, but there does seem to be an 

element of uncertainty concerning the role of the Public Solicitor in NShT 

in representing drink/drivers. The Public Solicitor is supposed to be 

rest.ricted to criminal matters, but as we saw in Chapter 1 there is 

fundamental uncertainty as to whether drinking and driving is really a crime. 

As a consequence, motoring offenders are only supposed to be given l')gal aid 

if there is the possibility of imprisorunent or loss of licence. Despite 

the fact that these conditions ~Duld seem to be met for drinking and driving, 

it remains a grey area. Clarification of guidelines would seem to be a 

high priority. 

It is likely of course that some offenders~hoose not to be represented, 

calculating that 'th(=;, possible benefit will be outweighed by the certain cost. 

As we have seen, in some cases this is probably the most rational course 

of action. There is, as Blumberg (1969) points out, the need for more 

systerna'cic data on the function of defence counsel, and in a sense some 

sort of advertising of the services which can be perfo~med by a legal 

representative in d~ ink/drive cases. The aim should be to ensure t:hat all 

defendants are able to make a rational and informed decision regarding the 

costs and benefits of legal representation. 
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6. . Young Offenders 

In addition to social class and legal representation, the age of the 

offender emerged as an "extra-legal" factor strongly related to outcome. 

In fact age effects pervaded all aspects of the analysis, and often exceeded 

in magnitude the effects of occupation and of legal representation. It is 

important to note that contrary to the speculations of Broom and Cushing (1980), 

age effects existed over and above the effects of driving record. The 

two factors were correlated but made separate contributions to the penalty. 

It seems that th3 explanation for the strong age effects lies in the way 

in which drinking and driving is perceived. We saw in para. 3 above that 

there· is a certain amount of "tunnel vision" in the way in \-Jhich the drinking 

driver is regarded, since his criminal record is generally ignored. As pari; 

of the same process, great attention is focussed on those aspects of the 

offender and his offence which are seen as relating to driving behaviour. 

It is not difficult ·to see why the age of the offender is accor.ded so much 

weight, given the strong emphasis on deterrence and protection of the 

cOIn.'l1unity in sentencing philosophy and given the stereotype of the young 

driver as "the most skilled but also the most killed". Personal experieuce 

on the roads, together with countless st.atistics and expert reports, would 

reinforce in the magistrate's mind the need to protect the community from 

reckless, dangerous and irresponsible young d.r:ivers. The need for such 

prot.ection appears to be apart.icuJ.arly high priority for the tough magistrat.es 

identified in the analysis. It is of great importance that the NSW La\<J 

Foundation study r:eferred to above confirmed the existence of age effects for 

drinking and driving but for no other offence (Cashman, Homel and Sovlerbutts, 

in preparation) . This finding strongly s::.pports the thesis that drinking 

and driving is perceived as a motoring offence rather than as a crime and 
v 

·that this has profound consequences for t:he sentencing process. 

Perhaps the most crucial question is \vhether the policy of penalizing 
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young offenders more severely is justified. Does it in fact achieve the 

objectives of protecting the community? There are three separate issues 

here: specific deterrence, general deterrence and incapacitation. Taking 

specific deterrence first, it is possible, on the basis of extensive research 

undertaken by the present author (Homel, 1980, 1981 (b» to state quite 

categorically that tougher penalties do not deter offenders f!om repeating 

the offence of drinking and driving. There is some evidence that heavy 

fines"have a deterrent effect on a small group of drive disqualified offenders 

and that long disqualification periods discourage "good risk" offenders from 

committing further motoring offences (other than drinking and driving). By 

and large, however, heavy penalties do not prevent drink/drive recidivism. 

It is necessary therefore to reject specific deterrence as a basis for 

individualized penalties. 

With regard to general deterrence, we can again be quite brief and 

definite. Ross (1981) (see also Homel, 1981 (a» has shown'that general 

deterrent effects can be achieved throug}l police, enforcement which increases, 

at least temporarily, the perceived 'probability of apprehension - but that 

increases in penalty severity (either through legislation or through penalties 

imposed by judges and magistrates) do not reduce the extent of drinking and 

driving. In his own words: 

"The three studies evaluating efforts to increase the sever.ity 
of penalties provide little evidence supporting the effect,iveness 
of these efforts." 

(Ross, 1981, p. 19) 

In other words, general de'terrent effects are achieved by increasing the 

perceived probability of apprehension; they are not achieved, at least 

under current social arrangements, by tougher penalties. General deterrence 

cannot, on the basis of present research findings, be invoked as a 

justification for penalties imposed on any particular group of drinking 

drivers. 

The final way in which heavy penalties imposed on young offenders could 

act to protect the community is through incapacitation" In other words, 
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licence disqualification or imprisor~ent could operate to prevent physically 

an offender from driving for a period. Incapacitation through imp~isonment 

must have been a consideration in the minds of some magistrates, since young 

men had much higher probabilities. of imprisonment, other things being equal. 

However, the efficacy of licence disqualification in this regard must be 

q1,1estioned, since about 50% of offenders drive while disqualified (Homel, 1980). 

The problem of course with imprisonment as a penalty - conceding its value 

as a form of .incapacitation - is that its severity usually exceeds that 

justified on the basis of offence seriousness.· No doubt many young men 

could be removed from the roads for six months if they were sent to prison, 

but this practice is hardly likely to be seen as just. We need to recall 

Potas' '\<,Ords (para. 2) concerning "cruel and tyrannical" penal t.ies. 

The conclusion seems very clear: the policy of penalizing young offenders 

more severly on the grounds that the community is thereby_being protected 

must be rejectej. as be.ing withou! scientific orrnora~ just.if_icat~~on. This 

is perhaps the most important conclusion to be drawn from the p;c'~sent analysi s. 

It is \lorth recalling Foster's words (quoted in Potas, 1979 r P' 58): 

"The over-riding consideration when dealing with ycung first 
offenders, \.,ho are only just ~:)Ut of the age group in which 
they must be dealt with as children, should betha.t of 
rehc"lbilitation and to give them a chance, if they wish to take 
it, of demonstrating that they are capable of living t.heir 
.ll.ves so as no·t to bring themselves again in conflict wi.th 
cr iminal law .....•. " 

The rejection, of specific and general deterrence as a basis for 

individualized penalties, and the limited role of penalties which incapacitate, 

had consequences beyond the treatment of youn9 offenders. The final major 

problem ",hich the present research has highlight.ed is the enorm':>us variation 

in penalties from court to court and.the pervasive influence of "magistrate 

sentencing style". It is arguable that one reason for these disparities is 

the ~'llphasis currently pl.aced on individualizing thepenalt.:y. It is clear 
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however that even a "just deserts" type model of sentencing (Von Hirsch, 

1976), in which the punishment fits the crime, would still yield disparities 

since we saw in Chapter 3 that tough and lenient rnagistrates vary in the 

weight which they accord even to basic variables like previous drink/drive 

convictions. 

A number of solu,tions have 'been suggested to the problem of sentencing 

disparities (see Potas, 1979, for a good review),. Over simplifying the 

alternatives, we may mention (a) sentencing councils, (b) a legislative based 

system of presumptive sentencing, (c) appellate review, (d) sentencing 

guidelines.' The idea of sentencing councils is that judges consult with 

colleagues before imposing a sentence on a convicted offender. It is 

difficult to see how. this approach could work in a busy magistrates court. ' 

Presumptive sentencing makes extensive use of mandatory minimum sentences 

and attempts to specify (through legislation) a narrow range of penalties 

for an offence with certain specified characteristics. Legislation in 

some sta~es of Australia (such as Victoria) has gone a long way in this 

directic!1, specifying penalties for offenders with given MC/previous DUI 

characteristics. Movement in this direction has also occurred in NSW, with 

the introduction of miniInum disqualificatfon, periods in December 1979. 

Potas' conclusion concerning this approach seems. appropriate: 

"The lower limit is best left to be determined in accordance with 
COIn.'Tlon law principles. Otherwise the scope for individualised 
penalties a.nd the ability of the courts to respond adequately 
to changing circumstances, including changing community standards, 
attitudes or needs vlill be endangered." (p. 88) 

Appellate review of sentencing is a form of control over excessively 

heavy penalties which is built into the current (British and Australian) 

judicial system. In 1976, only one PCA offender in forty (2.6%) appealed 

against the severity of the penalty, although the cor!."elation with magistrate 

~;C'ver it'! (Chapter 3) suggests that the system may have worked to some extent 

irtreduclng the gap between tough and lenient magistrates. It is clear, 
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however, that although appellate review could be extended in scope (Potas, 

1979) it cannot completely eliminate sentencing disparities. A method which 

addresses itself more directly to this problem is called sentencing guidelines 

(Potas, 1979; Gottfredson et.al. 1978) In brief, sentencing guidelines 

suggest a range of penalties, based on the average behaviour of all judges 

or magistrates, for an offence of given seriousness and for an offender with 

a given degree of blameworthiness or culpability. Where the judge departs 

from the guidelines, he is required to give reasons (in writing) for his 

decision. Sufficient departures from the norm would mean that the guidelines 

would themselves be altered to accommodate or reduce future departul-es. 

The use of sentencing guidelines has been widely discussed in recent years, 

and actually implemented for parole decision making in the United States. 

One Australian judge conunented (Australian La ... • Reform Commission, 1980, p. 272) 

that sentencing guidelin8s are an attractive and intelligent compromise 

between the two extr6nes of guesswork and mandatory' penalties. Moreover 

80% of NSWmagistrat.es feel the-::e is a need for greater uniformity in 

sentencing (ALRC r 1980, p. 362), although (a.gain from the ALRC report) it 

less clear that they \1.7ish to see guidelines implemented IP. 248). As 

Tarling(1979) has commented, the guideline s:tstem as developed in the US 

J' ~ • . ., 

only states whether an offendel' should be imprisoned and for how long; theY'e 

is no guidance on the type of non-custodial sentence to usc . 

. As implemented in the US (Gottfredson et .al. 1978) offenders are located 

at some point in two dimensions. One dimension relates to offence seriousness 

and the other to the calculated risk of reconviction. These two dimensions 

accord with factors generally considered relevant to the time to be served 

in prison by a parole applicant before release, and seem to reflect. t.he 

retributive and incapacitative aspects of punishment. In the parole context 

it makes sense to keep people in prison who are judged (either clinically or 

by an actuarial device) to be high risk, on the g.r<::i1mdF- of prot.ecting the 
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conununity. However we have seen that in the mdgistrates' courts 

incapacitation has a much smaller role to play, and the primary considerations 

become specific and general deterrence. The problems in implementing 

guidelines for sentencing drink/drivers become really acute at this point 

should a "·risk" dimension be included, as dictated by current sentencing 

philosophy, or should heed be paid to the scientific research which questions 

the effectiveness of penalties as a way of achieving a deterrent impact? 

There is no doubt that a two dimensional system of guidelines could be 

constructed, on the basis of the present study (see the full report) giving 

weight to offence seriousness and culpability on the one hand, and risk of 

reconviction on the other (Homel, 1980 has developed a typology of offenders 

which could be used for developing this last dimension) • 'I'here is also no 

doubt that if this or a similar system were to be impleraented, it would 

reduce the amount of unwarranted variation in sentencing. In other words 

the process of sentencing drinking drivers in NS\ll would be ,fairer . However, 

such a system of guidelines would leave open the wider question of I:lstice, 

since it '.-.Duld help to perpetuate .a system in which factors such as~ge and 

social class are built·in as determinants of the penalty. It has been argued 

tha t such a system is not justifiable on the grounds of protection of the 

community, although it may under some circumstances be justifiable CD the 

grounds of humanity. 

It is my view, supported by all the evidence of this and previous research,. 

that guidelines shou~d be pursued, but that they should be based on a "just 

deserts" model in which there are only two dimensions - seriousness of 

the bffence as measured by Me together with the perceived "danger or' harm 

to the community", and the blameworthiness of the offender as measured by 

previous drink/d:?:ive and mot.oring convictions. The ranges of penalties 

specified for each.cell in the grid should be sufficiently broad to ~llow 

fo~" mitigating factors, such as unemployment or number of years driving 

experience, but much narower than those which currently obtain. It is 
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probable that such a model would enhance any general deterrent properties 

of punishment without affecting any specific deterrent effects which may 

occur. It would put extra-legal factors (particularly age and social 

class) back into their place as minor and justifiable influences on the 

penalty, and would ensure fewer' disparities in sentencing. 
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