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PREFACE

 This reéort is a short version of a much longer report, , Eithér_repért
méy_bé obtained (at a small cost) from the author or from the Criminqloéy
Research Counqii; The short report is not exactly a summary of the full
repért, since statistical résults are reported in sufficienf depth fer them
to make sense without referenqe to the-full.reporé. However, not alllresulfs
are reported here; and the discussion of the implicationé of the findihgs

merely touches on the major points. The short report is chiefly'véluable

‘for its presentation of key statistical analyses - the earlier chapters

simply_attempt to provide enough background for the reader to understand the
issues which led to the analyses and to follow the technical details. |

The origins of this research go back at least eight years, to the early
dayé of the coilection of statistical material on Courts of Petty Sessions inf
New South Wales. The completion of the massive amount of computing and the

finalization of this report hecame somethinhg of an obsession as mounting

. demands on my'time from'a great many other sources threatened to crowd the

project out altogether. Given that the report has been so long in coming, it
may be of some value to outline the history of the project, and the way in
which the methods and objectives have evolved. |

In January, 1972, the newly formed NewVSouth Wales Bureau of Crhne.
‘Statistics énd Research began a system of statistical reportihg from Courts of
Petty Sessions in the State. At the time I was employed as statistician by

the Bureau, andDr Tony Vinson was the Director. Statistical returns were to

be filed by court officers for all criminal matters dealt with at Megistrates'’

Courts. Information collected for each offender included type of offence, sex,
previous criminal history, penalty imposed and whether the offender was legally

represented.



StatiSfical Report 6, Series 2, 1975). This was the first time in Australia

~criminal matters. Although there has been a long history of such empirical

‘relied heavily on the drink/driver data) demonstrated a correlation between

ii
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Two more detailed statistical series were established,fone for drinking
drivers and one for drug offenders., Additional information available in
these'éages included the age, occupation and marital status of the offendér,
his préVioﬁs npfbring and drink/drive (or drug) convictions and his blood
alcohol concentratioﬂ (ox type of drug used). Apart from informing the public
and the Government about the range of offences dealt with at Magistrate's Courts,
and‘the typés.of penalties imposed, the data had obviogs potential as a way of

researching the sentencing process.

OO0 o BT S, Y

Early publications of the Bureau included an examination of factors

0

correlated with the penalty (see for example Court Statistics 1974:

that "extra-legal factors™ such as social class and legal representation had

been investigated as factors routinely influencing the penalties imposed in

research overseas (particulérly in the United States) the pioneering work of
thé Bureau in the early seventies was not followed up in Australia for some
years.

Our early work was published in the Australian Law Journal in 1973 (Vinson
and Homel, 1973). This paper explored, by the use of crosstabulations,
the relationship between legal representativevand outcome, controlling for

offence type, previous convictions, age and social class. The paper (which

being'legally represented and the penalty imposed, and was influential in the
debate on legal aid and the Australian Legal Aid Office, the latter having
become one of the reforms sought by the Federal Labour Government. of

coursébthe ALAC would probably have been established without the publication
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of our'papef, but it is significant that the paper was one of the few

sources of empirical data available to inform ‘the debate.

: . At.the time we published the ALJ paper, we were acutely aware that _.
further analysis was‘required in order to take into account a wider range of
variables than could be incérporated in a cross-tabulation analysis.. In féct

' the paper was subtitled as a "progress report". Significantly, there has

been some recent criticism of the article on this very point (see for example

Cashman, 1981). A preliminary regression analysis of 1972 drink/drive data
was presented by Dr Vinson at a seminar on road safety and the law in Sydney

in 1973 (Vinson, 1972) and some further work on the same data was published

3

in the 1975 proceedings of the University of Sydney Institute of Criminology

(Homel, 1975). Apart from these two publications more comprehensive analyses

languishea.

The fundamental obstacle which confronted us when we attempted to

@

undertake the analyses we knew were required was a lack of suitable scientific

- computing facilities and software within the NSW Public Service. Indeed,

having now completed much of the analysis we originally planned it is clear °

that at the time the most appropriate computer programs were only just becoming
”gvaiiable at the most advanced sciéntifiéiestablishments'(such as the Rbthamstead
Experimentai Station in the UK).- It is not surprising therefore that the

NSW Public Service lagged behind in the provision of the appropriate prograﬁs,

Nevertheless it should be made clear that the drientation of the Public

.Service was, -and still is, commercial data processing. Those interested
in scientific research continue to experience great frustrations in obtaining

access to suitable facilities.

= 5

This situation led to the application for a grant of $2,000 from the

'Criminolégy’Research Council.  The purpose of the grant was to allow at
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least sdme computing to be doné on commercial ;omputing utilities thch
had entered into agreements with the Public Service. The graﬂ£'was approved
at the‘end of 1975, and preliminary work commenced in early 1976. However,
at this stage a series of events, including my move to Macquarie Univérsity
and cutbacks in University funding effectively prevented any systematic
work on the project for some years. .

At the time work commenced on the study of sentencing, I also

commenced work on an investigation of the deterrent impact of penalties

~ imposed on drinking drivers. This latter project seemed to me at the time
to be of greater urgency than the study of sentencing, a view I still hold.
The wprk on sentencing proceeded only spasmodically while the deterrence
'projeét was completed (Homel, 1980). Only in 1979, and more esﬁecially in
1980, was I in a position to carry out the series of complex analyses which
form the core of this report.

The analyses reported here have involved well over 200 hours of central
processor time on the UNIVAC 1106 at Macguarie. The nominal cost of this
computing far exceeds the amount of the CRC grant. fhe University's policy
for research where a large amount of computing is involved is to requést |
academics to obtain external funding for the computing, if possible. Although

. there need’hdt be a direct equation between the value of the gfant and the
éost of the computing, the grant is used to help support the computing centre
and offset thé cost 6f‘computing to the University.

i would like to thank the CRC for their interest in this projecF and
ﬁheAiﬁcentive provided by their grant to complete this project. I would

also liké to thank Macquarie ﬁniversity for providing such generous support
through the computing centre. Without the reliability and flexibility of

-

the UNIVAC 1106, this project would have taken even longer to finish.
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Finally, I would like to thank the Director of the Bureau of

Crime Statistics, Dr Jeff Sutton, for making the data available to me

" after my departure from the Bureau. Needless to say, without his interest

and Support the research could neQer have been completed.
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‘CHAPTER 1. . DRINKING DRIVERS AND THE CRIMINAL JUSTICE SYSTEM

1. The Social Context: Drinking and Driving as Crime.

Motoring offgn;es, including drinking and driving, are hotIUSUally
perceived as crimes; despite the researéh which‘has_linked variéus kinds_
of deviance with the commiésion of serious or repeated motoring offences
(see below); Nevertheless there is considerable evidence that fhe general
community favours a punitive approach to the problem. In August 1975;

62 percent of Australians called for more severe penalties én drinking
drivérs, and betwgen 1975 and 1979 support for random breath testing rose

from 30 percent to 73 percent {(Gallup Polls 07/12/75 and 03/3/79). At

. the same time, however, it would appear that a very sizeable proportion

of the population (particularly men) commit the offence at least occasionalls

(Freedman, Henderson & Wood, 1973).
2.
It is élearly hécessary to seek explanations for the status of

-drinking and driving as a non—-crime and for the apparent contradiction
between public attitudes and behaviour. Part cf the explahation for the
discrepancy between attitudes and behaviour seems to blie in an-"us and

them" mentélity>—.péople either deny, to theﬁselves-and others, that they
consume enough liquor to put them over the legal limit, or they consider
that_they are more able to “hoid" tﬁeir liquor than others_(and aré therefor«
not'é danger). Similarly, the view of drinking andvdiiving as a non-

crime is probably related to the belief among most people that drinking‘

and driving is something everyone does and that in most cases it causes no

serious harm. Kelly's attribution theory (Shaver, 1975) may be used to

formalise this explanétion.
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The common perception that even serious motoring offences are committed

by most people at one time or another, and that drinking and driving in

particular is a widespread phenomenon, runs counter to much academic research,

which emphésizes'the deviant nature of the drinking driver, Willett (1964)

“referred to the "criminal on the road", emphasizing the correlation between

traffic offences and traditional crime; and later Buikhuisen (1969) presenteé
gvidence to support the picture of a "patient on the road".. fhe redefini£ion
of drinking and driving as a psychiatric problem was a particularly marked
feature of research in the sixties (Selzer et al; 1967; waller, 1967). As
Gusfield (1976).has observed; this academic research had the effect of

shifting the problem to pecople whc are 'sick' and quite likely morally

‘sugpect anyway. We are left with the question: are drinking drivers

mainly sick, violent lower class male; expressing their deviance in
traditional as well as in traffic criﬁe, or do a hajority of members of all
social classes drink and drive and commit other motoriné offences én a
regulaf basis?
4.

A key to resoiving the problem may lie in the recognition fhat most
of the studies discussed abo&e relied on an analysis of'gggzigggg.offénders.
As Macmiilan (1975) has éhown, if motorists involved in‘accidggEé_are

studied, a somewhat different picture emerges. Apart from being younger

and more agressive and competitive, accident involved drivers were no

_more criminal or deviant than accident free motorists. This suggests that

fhe procéss whereby motoring offenders are caught, charged and convicted
may bé of fundamental importance in contributing to the deviant profile cf
the convicted group. Cressey (1974) has argued that police‘are forced to

exercise a fair degree of discretion in traffic cases, primarly because

‘motorists are typically of higher status and are more influential than
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other groups with which the police deal. Homel ({1980) has presented some
data which supports the view that young men in particular are more visible

on the roads and are more likely to come to police attention than other

motorists, even if they do not drink and drive any more frequently.

5; ‘

The behaviour df governments in relation to‘drinking and driving
shéula be seen béth as a response to pressures from a number of governmental
half official and privaté organizations and as a fefléction'of the
schizéphrenic public attitudes documented in para 2 above. Oﬁé of the
easiest ways in which a government can appear to be dbing something about
the problem whileé leaving vested interests unthreatened is by simply

increasing penalties for drinking and driving. Thus through mandatory

penalties a ygyover.ment can put pressure on courts to deal more harshly with

- the tiny minority of drinking drivers who are caught. This wiil do little

‘to reduce casualties frem drinking and driving but will make the government

look good. From the standpoint of the present study, this practice serves
to highlight the symbolic importance of the courts as a way of dealing with

drinking and driving and makes a study of the sentencing process a central

feature of the evaluation of current drink/drive countermeasures.

6. ~'Theoretical Perspectives on the Courts

Turning our attention to the sentencing process, it is necessary to

‘take cognizance of four major theoretical perspectives on the coperation of

the courts. First, the Durkheimian consensus model (Durkheim, 1974)

argues that punishment serves to maintain sccial cohesicn. The criminal
justice system both expresses and preserves a common system of values (the
common conscience) through the evenhanded enforcement of laws. In this

model punishment is geared to the.seriousness of the offence and to the

blameworthiness of the offender and doez not serve the interests of any

particular group or reflect the idiosyncracies of any particular irdividual.



Secondly, the conflict model. states, in the words of Chambliss and

Seidman (1971):

"... that society is composed of groups that are in conflict with one another
and that the law represents an institutionalized tool of those in power
which functions to provide them with superior moral as well as coercive

power in the conflict" (p. 504)
In particular, the conflict model asserts that lower class persons will be

more likely to receive harsh punishment if found guilty in court. In

conflict theory the "subordinate classes" consist of more than the working

class, and encompass in much of the empirical literature the poor (who are
often not in the work force), minority racial and ethnic groups, women and
the young. It is also important to note that conflict theory does not

necessarily predict direct discrimination in the sentencing process due to

extra-legal factors. Weaker versions of the theory assert that discrimination

occurs at a number of earlier points in the system - the confroniation with
the police, the granting of bail, the process of plea bargaining aﬁd so on -
and that subordinate groups are disad&antaged at these points in so many
ways that the sﬁrength of their case in court is diminished even if the
sentencing process itself is non-discriminatory.

8.

The possible mechahisms of discrimination have been detailed by a
number cof authors (Quinney, l§74; Carter'and Clelland, 1979; Chambliss.énd
Seidman, 1971)1 The elaborationtqf the ideas of Chambliss and Seidman have
been most influential in the literature (which is.lar@ely American),.. They

add the notion of bureaucratization to help explain the oppression of

subordinate groups, arguing that officials structured intoc a bureaucratic

organization will respond to the demands of the rich and powérful unless
sanctions or other controls are introduced. , Actually, the essence of

théir'thesis is that at each level of bureaucracy cofficials possess
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considerable discretion in the performance of duties, and that the
enforcement of laws against persons who possess little political power will

generally be rewarding to legal agencies.

9.

As Hagén (197?) has pointeg out; there is considerable diségreement on
the conseﬁuénces of bureaucratization; Cloyd (1977) saw it as promoting
'equity and efficiency'in the treatment of drinking driversl Howéver, thé

bureaucratization thesis has the advantage that it focusses on the actual .

structures of the courts and the social relations between actore, being

one perspective within a broader ogéa;izé£iéﬁaittﬂéof¥ framework.  Within
this third bfoad theoretical éerspectiVe,tHereare almost as many theories
as theorists; fhus Feeley (1979) has argued that a lower criminai‘court

is more like a marketplace than a bureaucracy, "a complex bargaininé and
exchange system, in which various values, goals, and interests are competing
"with one another." (p.12) Similarly, Hagan et al. (1979) have;yastulated

the model of a "loosely coupled system" in which court subsystems (probaticn,

prosecutor, judge) are responsive to eath other while still maintaining

.independent identities. These kinds of models suggest thaﬁ "cqurt related"
variables will'be impcrtant: plea, bail, the prosecutor's recommendation
for sentence (not formally allowed in Australian courts), the recommendation
of the probation'officer and the "residual discretionary power" of the

judge.

. 10.

The essence of the fourth theoretical perspective is best captured by

a quotation:

TeLLL it appears from the analysis that we can explain more about Sentencing
‘ by knowing'a few things about the judge than by knowing a great deal about_'
~‘the facts of the case.” (Hogarth, 1971, p. 350) ' »

This approach emphasizes "that justice is a very personal thing”, determined

largely by the psychology of the presiding magistrate, and the interaction



between this psychology and the perceived attributes of offenders. Thus
the focus is on beliefs, philosophy, attitudes, personality traits and
background characteristics of magistrates. We will use the term

individual factors to describe this theoretical approach, referring mainly

“to the magistrate but also to the individual characteristics of other actors

in the courtroom drama.

1l.

One of the major predictions of the individual factors model is that there
will be disparities between sentences imposed by different magistrates.

According to Hogarth (1971) and Hood (1972), the sentencing ohilosophy of

the magistrate may have a direct effect on the way in which he processes

information about an offender and his offence. Sentencing philosophy means,
in the context of drinking and driving, the views which a magistrate hélds
on ité status as a crime and his aims in sentencing. For example, as Hood
(1572) points out, to the extent that a motoring.offence is regarded as
normal -behaviour the magistrate is likely to apply a tariff_approach to
sentenéing, largely ignoring the personal characteristics of the offender
(apart from his previous convictions for similar offences). The overriding
principle of the tariff is that of proporticnality between éffence and
sentenéé (Thomas, 19?9), which is also one of the key elements‘of the
consensus model. Of 'course the aims of sentencing can include deterrence

(general and specific), retribution, reformation and incapacitation. The -

-literature cited would suggest that these aims, and sentencing philosophy

“as a whole, are perhaps the most important characteristics of the magistrate

for the sentencing process, eclipsing in importance such things as

«

'persohality attributes and social background.

" 12.° The Empirical Literature on Sentencing

There is a very extensive empirical literature on the ccurts, much of

it focussed on the issue of discrimination in sentencing. A complete

'
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review of ‘the recent literature is presented in the full report (Chapter 2).

" Some broad generalizations will be attempted here particularly with regard

to the relative merits of conflict and consensus theory, and the individual

fa;tors modél; Hagan (l974)»reviewed twenty papers on the role of extra-
legal factérs in sentenciﬁg. His m;in finding was that when legél'factofs
were adequateiy controlled; extra;leéal variables (maiﬁly race and sociall
class) were either notbstatistically significant or‘accounted“fof a.minute
pfopértion of the variance in pénalties. The evideﬁce for direct discriminatic
in all cases was weak, with.the additional variance e#plained by extra-legal
factors seldom exceeding five percent.
s

The prgsent authbr has reviewed about thirty empirical studies_conqerned
with the role of extra-legal factqrs which have been published (in Australia
and cverseas) since Hagan's-review. A number of statements can be made on
the basis of this literature. Firstly, the evidence for a weak version of
conflict theory is very strong, with the ability to make bail and the
qﬁality of court assigned counsel being two important factors in the pretrial
process which can strongly influence the final outcome. For juvenile
offenders the concept of "threat to the moral order” dcﬁstitutes the ﬁasis
forlan indirect sex bias_againét girls. Secondly, the evidence fpr direCt
discrimination on the basis of race or social class is stronger now than when

Hagan undertook his review in 1974, although most recent studies still only

find evidence for at most small direct effects. ' This suggests a third

conclusion, that when direct discrimination does occur it occurs in

partiéulaf social contexts, for scme kinds of cases only_énd'perhapé moie
améng some_jﬁdges than others. .Early studies of sentencing noted the bias
against blacks in the sou£hern United States; direct digcriminaticnvagainst
non-whifeg for "street offences" currently seems more common(in.rural.thaﬁ
in urban areas. Nevertheless the more broadly based findings of Iiffany

et. al. (1975) should be kept in mind. In general, Carter and Clelland
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(1979) may be correct in arguing that only when statistical indices are
explicitly derived from well grounded theory will evidenée of direct
vdiscrimination emerge (under specifiéd conditions): Finally, there is
growing evidence_£hat the social organisation of a court can play é major
fole in the sentencing_proéeés, thus contributing to the kinds of indirect
discrimination mentioned above. Future quantitative research would do
well to pay closer attention to sgbtle organisational vafiables (including
the characteristics of particular judges or magistrates) and to allow the
péssibility of interactions between these variables and the more usual
social and legal attributes of offenders.

13.

Hood and Sparkes (1971) reviewed the pre-1971 literature on sentencing

disparities. Studies such as Greén's (1961), which utilized statistical

techniques to control offender and offence characteristics, were regarded

by Heod and Sparkes as being more reliable than studies (like that of

. Gaudct et al, 1949) which assumed that these variations would cancel out if‘

large enough numbers from each court were used. They concluded that there
was Considerablé evidence for the existence of the "individual factor". In
their view it is primarily differences in the way in which information is
categorised, perceived and processed by the judge or magistrate which lead
to the greatest disparities, and disparities will = more apparent the greatef
the effort to individuélize treatments.

vSpmmarizing tﬁe more recent liferature on magistrates>and on sehtencing
disparities,vwe.are perfectly safe in concluding.that there is overwhelming

evidence for the existence of disparities. This is in marked contrast to

~the fragmentary and confused nature of the evidence for direct discriminatiqn

on the basis of extra-legal attributes of offenders ({para 12'above).' There

is something comforting about a situation in which all methods of research

.

«
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converge on the ‘'same conclusion. It.seems that sométimes"sociolégical'
faétors are the source of disparities (for example, aspects of court
organiéafion as in Rhodes, 1977) but thatimost frequently differénces in
'peﬁal philosophy and in the way maéistrates process information afe key

‘'variables (see especially Hogarth, 1971).

.14.
One study, by Hood (1972), focussed exglusively on the sentencing of
motoring offenders in Britain, and is therefore of particular releQanée to
the bresent research. A recent project by Broom and Cushing (1980) ex;mined
thé sentencing of drink/drivers in ACT courts, and is therefore alsé bf
~particular interest.
- Hood (1972) used an experimental methodology to overcome the problem
of vafiations in cases appearing before magistrates. He sent exactly the
same detailed casés to a sample of magistrates, obtaining results erm'538,
There.were five cases each of'dangerous ériving, drunken driving, driving
‘whilé disqualified, careless driving, driving without insurance, failure
- .to stop or report, speéding and pedestrian crossing offences. Hood
observed that there was little evidence for the "compensation theofy“ in
sentencing, where fines are increased if disqualification is a hardship, or
-vice-versa. Magistrates cited specific éeterrence and prevention (removal
i from the roads) mcst often as their reasons for choosing an "optimum”

o perigd of disqualification. He observed that criminal record was seldom
¢onsidefed felevant‘by the magistrate, and that the criminal label was only
thqﬁght appfopxiate by a iérge majority of magistrates where othef ;fiteria
6f the criminal stereotypz were evident.» Finally, Hood concluded that
while disparities occurred for all types of casés, ﬁhe variations in
penaltieé were largest for the more grave offences (ircluding drinking and -
driving’. In addition, he found much greater consistency in fhe deﬁermination

of fines than in the period of licence disqualificatioﬁ.
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Broom and Cushing (1980) considered the evidence for the éonsensus,

conflict and individuai factor models (although they'used different

terms). :Extra—legal‘factors considered were sex, age, ethnic surname,

ih camera hearing énd employment status. Variatioﬁs between the fivé
magisttaﬁes were considered as part of the analysis. Nearly all offenders
received the minimuﬁ three months diéqualification period, so the authors
concentrated on the amount of fine as the component of the penalty requiring
more explanation. Uhfortunately no analysis was undertaken of thé factors

related to the broad outcome categories: - guilt without conviction, bond,

" suspended sentence, restricted driving licence, or treatment for alcohol

dependency. They found strong support for the consensus model, and only
limited support for the Chambliss and Seidman version of the conflict model.
Despite the fact that all data were derived from the same court and for one
priﬁcipal offence, magistrate differences accounted for 10% of tha variance
in fines. More interestingly,binteraction effects between magistrate and
offender/offence characteristics were found. The full model had an R? of
.66. Younger offendefs were fined more heavily, but the éuthors interpret

this to be a reflection of the accumulation of an unblemished driving

record. The unemployed paid lower fines on average than employed offenders,

but since disqualification period was not examined, the validity of the
compensatibn theory could not be determined. Clearly, Broom and Cushing's
{1980) maior results are in line with most of the literature on sentencing.

15. 'Dealing with Drinking Drivers: - Trends in New South Wales

An examination of the 1978 Magistrates' Courts statistics for New
South Wales reveals that, of all offences serious enough tQ get into the
crime statistics, drinking and driving is by far the most common. In

the decade of the seventies, there werc nearly twice as many drink/drive
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11.

cases dealt with as all property offences combined. The large number of

- offenders, and the standardized nature of the evidence in PCA (Pxescribed.

Cénceﬁtration of Alcchol) cases; lends primafacie support to the contention
that drinking'd¥ivérs ére déait with in New South Wales in a rbutine and
bureaucratic, fashidn. The'bfeathalyser test itself is; as_cloyd (1.977)
pointed out,."the quiﬂtessence of the Western rational'conéeptiqn of

objectivity". Fewer than one percent of PCA offerders plead not quilty,.

' and the majority of cases are dealt with in less than ten minut:s. The

actual sentencing process is usually a much more routine affair than is

‘often imagined. Unlike the American situation, the prosecutor cannot

make a formal fecommendation with regard to penalty and excepﬁ 2t courts
whére a rehabilitafion scheme is operating there‘is usually no présentende
reporg.. It is likely that in many cases PCA offenders are dealt‘wifh by
means of a simple tariff, These aspects of the senﬁencing of PCA offenders
make the methodology of the present sﬁudy - statisticai analysis of coﬁrt

records -~ particularly appropriate.

. 16.

Each 'year in NSW approximately 85% of PCA offenders are dealt with by
means of a fine and a period of licence disqualification. The rate of

impriéonment (before appeal) varies between two and three percent, and

.bonds make up the remainder of cases. The maximum fine is $1000(it was $400.

in l976,lthe year from which the data for the present study was selected)

and the maximum period of imprisonment is‘six months. In December 1979

the gerrnment’legislated for a mandatory three month disqualification period‘
to counﬁer the excessively short periods magistrafes wére acaused of imposiné.
In fact_thermedian of disqualifications actually impésed in 1979 was six
months,rsb (as intiméted in para.5 above) the legisiation had more symbqiic:“

than practical significance. = Bonds may be of two types: good behaviour
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bonds or suspended sentences under S—554 or S-558 of the Crimes Act, which
‘represent guite a severe penalty, or a dismissal or bond under S-556a
of the Crimes Act, which represents the most lenient penalty possible.

The essence of S-556A is that the offender is found gquilty, but having

regard to his "character, antecedents, age, health, or mental condition”

no conviction is recerded. Excluding rehabilitation schemes and
cdmmun;ty serviée orders (neither of which weré available on a routine bésis
in 1976), the only other penalty’avéilable to a magistrate is a restricted'
licence. In 1976 more than one offender in ten (10.7%) was conceded this
privilege, usually to allow the use of a motor vehicle at work but generally
.in cémbination with a substantialpenalty in other respects.

Convictions for PCA have risen from 7552 in 1969 to 17008 in 1979.
At the samwme time, penalty ;everity has gradually increased. The median
éeriod of disqualification stayed constant at three months until 1978 when
it»roseAto four monthsA(and six menths in 1979), while the median fine rose
from $125 to $400 in the same period (a bit faster than inflation).
Imprisénment rates have increased, from 1.4% to 3.1%, although this

paitly reflects an increase in the use of periodic detention. The use of

' $.556z peaked at 9.5% in 1974, falling to 5.0% in 1279.

17.

The characteristics of offenders have changed gradually over the

‘decade. The mean blood alcohol concentration (BAC) has remained stable at

approximately .160 but there has been a gradual rise in the percentage of

recidivists, from 17.2% in 1969, to 28.4% in 1979. The number of women

convicted has gradually risen, from 1.8% in 1972 to 3.0% in 1979, while
fhere has been a trend towards increased repregsentation of younger age
grbups. These changes undoubtedly reflect police procedures as much as

real‘changés in the composition of the population of drinking drivers

(llomel, 1980). Of particu]ar interest is the rise in the percentage of

7,
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offenders legally represented. In 1972 only 50% of offenders were

‘represented; in 1976 the figure was 64%, and by 1979 it had risen to 80%.' 
- This rise has probably been due to a combination of increased legal aid

(through the Public $olicitor) and increased involvement of vrivate solicitors

or barristers. Since the expansion of the work of the Public Solicitor

'4id not occur until late 1976, we may be sure that in 1976 private attorneys

appeared for the vast majority of represented defendants, which is a useful

‘simplification'in the data analysed in the present study.

18. The Aims of the Present Study

Th? general aim of the study is to improve our undersﬁanding of the
processes involved in the sentencing of drink/drive (PCA) offenders.
One way of doing this is to assess the ?elative merits of the conflict,
consensus and individual. factors theories of the courtg. (Organisational
theories are important but are not capable of being tested thrqughvthe use

of court records). The specific aims of the study are:

1. The develop a set of parsimonious statistical models which test the

folléwing major hypotheses;

(a) That by simulating a modified tariff model, magistraté
"sentencing styles" can be identified as ihfluences-on the penalties

' imposed; |
(b) That sentencing style will affect the weight ;£tached to
offender and offence characteristics (that is, the?e will be interaction -

. between sentencing style and offender/of fence characteristics);
(c) That the extra-legal factors of age, sex, legal representation, -
occupational status,.employment status, marital sta;us and locafion_of
court (rgral/urban) will influence the severity of penalties( over and
abové_legal factors;

(@) . That legal faétors will have most predictive power, followed by

¢
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sentencing styles and theﬁ'extra~legal characteristics.

2. To explore the concept of a penalty mcdel thch is "optimum" in

terms of specific deterrence and compare this model with the statistiéai
modei'describing the actual septencing process.

3. To explore-the possibilityvof draft "sentencing guidélines“, based

on the statistical data, which could. form thé basis of a scheme for reducing
4discrepancies between magistrates in penalties imposed for siﬁilar offences.
-4, To exploit the existing variability in penalties imposed for cases
with similar offender/offence profiles to construct an index of.perceived
severity of penalty", for use in the study of specific deterrence

(Homel, 1980).
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CHAPTER 2. © *  METHOD

(a)

(b)

- ()

(e)

(£)

received a statistical return for every drink/drive case determined at a

1. Research Design

The study is based on the statistical records maintained by the NSW

" Bureau of Crime Statistics and Research. Since 1972 the Bureau has

-

magistfate'svcourt. Most of the analysis is based -on 1976 PCA cases,’
with some use being made of 1972 data. The reasons for concentrating on

1976 PCA cases are as follows:

For PCA cases an objective measure of the seriousness of the offence
is available (BAC level);

The processing of PCA cases is likely to lend itself to statistical
analysis because of their frequency and routine character;

Previous drink/drive cénviction data was obtained by the Bureau for
only a quarter of cases in 1977 and latef years;

Details of which offenders were diverted to a rehabilitation scheme

were not recorded in 1976 cr later years, and this missing information

would seriously bias the analysis of these cases since it is known that

they received lighter penolties (Court Statistics 1978). The

problem was sidestepped for the 1976 data by omitting cases dealt with

at the particular courts in which the scheme began.

In 1977 the NSW Government greatly expanded the role of the Public

/

" Solicitor's office, and many drink/drivers in 1977 and later years'

were repfesented ;hrqugh the Public Solicitor; By cohirast, in

1976 amiearliecyeérs nearly all offenders who ﬁere represehted were
represented by a private solicitor. This'simplifies the interpretatioh
of.the legal‘represenfation variable.

The period 1872-1976 is the relevant period for a fellow-up study of

a.sample of 1000 convicted offenders conducted by the present author
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fﬂoﬁel, 1980). A study of the sentencing patterns during this
period is obvicusly relevant to the question of specific deterrence.
For'thisireason, some of the results for 1976 are contrasted with
1972 data (see Chapter 3).
2, The use of official records in sentencing research raises a numbér.of
fuhdamental methodolqgical'issues. These issues are dealt with at length
in the full report (Chapter 2), where critiéisms by Hogarth (1971) and
Feeley (1979) 5f quantitative methods are assessed. Summarizing the

arguments, it would seem that the usefulness of court records as a basis

for research into the sentencing of PCA offencers in New South Wales aepends

on a number of conditions being fulfilled. Firstly it needs to be

demonstrated that organisational factors are less important than in Feeley's

study of the New Haven lower court. A case for this has already been made
out in Chapter.l, where it was argued that PCA offenders are dealt with in
an increasingly routine and bureaucratic fashion. Plea bargaining would
seem very rare, bail is rarely an issue, in the data under study there was
no presentence report, the Australian prosecutor is not directly involved in
the recommendation for sentence, and there is an objective.measure (ih the

BAC level) of the seriousness of the offence. Secondly, some measure of

individual magistrate input is required. This condition has been fulfilled .

in the present study through the develobment of surrogate measures of
magistrate's "sentencing'styles". These cannot be regarded as attitude or

value dimensions, but they can be accepted as a general measure of the

"individual factor" component of the sentencing process. Thirdly, statistical

mwodels based on court records need to explain a substantial portion of the

variance in penalties for us to have much confidence in their usefulness in

explaining the sentencing process.

»

i
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_._The:variébles included in the.analySis are set oﬁt in Table 1,

togethér with their methéd of measurément. 'The grouping into “families" .
‘of variasles is fundamental to all the analyses carried out) aﬁdbis a
reflection of the theorieé discussed in Chapter 1. The consensus model
emphasises the seriousness of the offence and the blameworthiﬁess of the
offender (Family A), the conflict theories emphasise the role played by
lbffender characteriétics, particularly sex, social class and age (Family B),
crganisation thecries emphasise factors related to the structure of fhe.courts
ana the interactions between key personnel (Family é), while the individual
.factors model focusses on thé psychology of the magistfate (Fémily D). The
grouping 6f variables into these families is not a pure fefleétion of

theory since the variables derived from court records aré themselves not
'uhambiguous indices. Thus caseload and whether the.court is located in a
sural or urban area are arguably related to aspects of court organisation,
but:haQe been included in Family D since they also relate to the issue of
disparities between ¢our£s. Similarly, some offender characteristics
includedﬂin Family B (such as empioyment status or.licehce~status) é6uld bhe
qonsidéred by a magistréte aévlegitiﬁate factors to ﬁe taken into aécount

in determining the amount’of fine or the pericd of licence disqualification -
that:is, as factors affecting the level of punishment which the offender

‘"deserves".

Table 1. Variables included in the analysis, and method of Measurement.

Family A - Offence Characteristics/Previous Record
~ * Blood alcohol ievel (BAL) 80+ mg/100ml.

"% Number of previous drink/drive
(DUI) convictions 0, 1, 2, 3+

*  Number of previous traffic (non-
drink/drive) convictions ' © Mumerical, 0 - 67
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*  Previous criminal record
(4 variables)

- Family B =< Offender Characteristics

* - Sex
* Age

*  QOccupational status

* Marital status

* Licence status

Presence or absence of:
Children's Court indictable
©Children's Court summary
Other Court indictable
Other Court summary

Male, female
Numerical, 17 - 84

Congalton Scale of prestige:
A - Professional/mamagerial
B ~ semi-professional/middle

management
C ~ sales, small business,
D - unskilled
Student
Pensicner
Domestic
Unemployed
Not stated

Single
Married
Widowed
Divorced
Separated
De Factor
Not known

Learner - no licence -~ suspended
Interstate or not known
Licence first granted: 1976

1871 - 1975

1961 - 1970

Before 1961

Family C - "Appearance” or "Court Organisation" Variables

*  Plea

* Legal representation

* Appeal

Guilty - ex parte
Not guilty

Private solicitor
Not represented

Appeal by offender against the
severity of the penalty
No appeal-

o . 03 e
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Fémily'D'A'cOurt'characteristics

* _Location_' S Urban (Sydney, Newcastle, Wollongong

Rural
* Caseload : ' Number of PCA offences in 1975

Grouping.of 255 courts into 49

o Court circuit
‘ circuits - see full report,

Table 3.2
Penalties
* - Qutcome - o : 556A, rising of the court
: Bond, with or without fine and
disqualification :
Fine and disqualification only
Restricted licence with fine and
disqgualification ‘ '
Imprisonment, with or without
fine and disqualification
*  Amount of fine Numerical : 0 - $400
~* Period of licence disqualification Numerical : O - 5475 days (15 years)
4. Numerical variables have been incorporated intc the various analyses

wherever poséible without dividing them into categories, usually allowing
for the possibility of a complex cubic relationship between dependent and
predictor variables (see the discussion of statistical methods beloQ). ‘The
number of previous drink/drive convictions forms-én exception to this rule,
since the . distribution wes extremely skewed with only 2.5 percent of offenders
possessing three or more previous convictions.

Occupétional status has been measured using angaltoﬁ's (1969) scale.
This scale me;sures the pfestige of occupations as éerceived by the Au#tralién
public, and as such is a useful way of operationalising the concept of

"social class", at least in the sense in which stratificationist theorists

(eg: Parsons (1954)) use the term. Controversy over the measurement of
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social class is one of the features of the literature, with.sdme conflict

theorists arguing against the concept of class as an ordinal scale. Thus

Carter and Clelland (1979) argue on Marxist grounds for a simple dichotomy

' into stable and unstable working class, while Hopkins (1977) argues more

generally.for a dichotomy into lower class versus upper an@ midale class.
Debate about the nature and measurement of class is a major and continuing
theme in sociology, and cannot be pursued here (see Connell .1977) for a
useful account of the Australian debate). As far as the present study is
concerned, the method of measurement and analysis meets the objections of

conflict theorists in at least two respects: firstly, occupational status

is treated as a categorical (rather than ordinal) variable, and hence a

contrast between the unskilled and skilled employed should emerge automatically,

and secondly people not in the workforce (such as the unempluyed) have been

classified. separately rather than omitted or fitted into an ordinal status

© ranking.

Some categories listed in Table 1 represent a marriage of theory and

convenience. For example, there were so few offenders recorded as "learner

drivers" (18 cases) or as "suspended licences" (27 cases) that they were
grouped with the 543 drivers who were simply recorded as having no licence.
Similarly, there were only 13 ex-parte pleas out of 14311 cases analysed,
so these were grouped with the "guilty" pleas on the grounds that this Qas
what their plea améunted to. Rare penalties, such as being disqualified

until the "rising of the court", have also been grouped. Note that the

penalty categories listed in Table 1 were described in detail in Chapter 1,

para lo.
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The grouping of courts into court circuits is also a compromise measure;
The vériable Qf interest is of course the'maqist;éfgj but the'presiding '
maéistraté waé not recorded on the statistical forﬁ. ©  Fortunately NSW

has a‘sysfem.of stipendiary magistrates'who generally sit fulltime in one
lcourt or.(in'rufal areas) service a ﬁumber of courts in a “circuit".

Thus in most cases knowiﬂgrthe court is equivalent to khowing the magistraté.
There.are some exceptions to this, since in a number of courts (such as Central
Court.in Sydhey) there ig more than one magistrate, and in any case magistrates
can be away on holidays, sick leave and so on. The problem of the "multi-
magistrate">court has been reduced somewhat by excluding those courts which
began rehabiiitation schemes in 1976; that is, Central and Bankst:wn (boﬁh
with more than one magistrate) from March onwards, and Hornsby and North
Sydney (single magistrate courts) from June onwards.
To the extent that using court (or court circuit) entails an averaging of
the decisions of different magistratés, the court variable is clearly a

conservative measure of variability between magistrates. Thus evidence of

disparities in sentencing between courts is strong evidence for-diéparities
between magistrates. In fact in the major analysés reported irn Chapter 3
a number of dimensions de;ived from a discriminant analysis of the court

variable will be interpreted as aspects of "magistraﬁes' senteﬁcing étyles";

5. Method of Analysis

The first step in the analysis involved developing via discriminant
analysis, measures of magistrate "senteneing styles". It is too difficult
to analyse variations between 49 courts on top of all the other variables

listed in Table 1, and in any case it is not easy to interpret these variations.
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What is needed is a small number of constructs which will capture most of

the observed variation between courts while allowing a fairly simple

interpretation. Examples of such constructs could be a "toughness -

leniency” dimension, or perhaps a dimension which contrasted the use of bonds

\

with the use of imprisonment.

In developing these constructs it is necessary to use one sample, but

"another sample must be used to apply these constructs to the prediction of

penaltieé. If the same sample were to be used for both exercises, there
would be the certainty of overﬁitting to the data and obtaining an R2 value
which was artificially high (this is a defect in the analyses of Hagan (1979)
and Hagan and Bernstein (1979)). Thus the sample of 14311 cases for 1976

was divided at random intc two halves, and the discriminant analysis carried

out on one half. This analysis paralleled that of Homel (1979), and involved

simulating a simple additive model of sentencing.
The major analyses were carried out on the second half of the file,

incorporating four sentencing style dimensions derived from the initial

analysis. All models involved fitting the families of variables in the

following order:

(é)“ Family A - offence characteristics/previous record

(b) Family C - "apgearance" variables (omitting the appeal variable)
(c) Family B - bffender characteristics

(d) Famil? D - ‘court characteristics (omitting the caseload variable)’

.

This method of fitting has the effect of giving most weight to those
variables predicted by the consensus model to be most important. Thus the

"official" version of sentencing is given maximum opportunity to prove itself.

< ,z]l
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" The ordering46f the other three families is to some extent arbitrary, but
by placing thé court variables last we minimize the possibility of concluding
that there‘are disparities Qetween courts when in fact variétions in penalties
can.be explained in terms of offender/offence variations. In any'caée fhe
ordering is most relevant to the process of obtaining a reduced model;
once the reduced model is obtained, the effect of each retained term is
inﬁerpreted ihvthe light of the contributions of the other terms to the
determination of the penalty.
The fitted models were in_fact more'complex than that implied‘above.
'Previpus analysis of 1972 and 1974 data (Homel, 19795 suggésted that four
factors were important p;edictors of penalty séverity: age, BAC, legal
representation and previous drink/drive convictions. Thexrefore invoréer
to invesﬁigate the effects of these variables in a systematic way,‘two~way'
interactions of each of these variables were incorporated in one series 6£
models. In additioﬁ, the poésibility of interactions between each of these
four factors and the magistrate sentencing style constructs was investigated,
»This latter set of interactions was an attempt to follow the sugéestion of
Hagan (1974).that interactions of magistrats attitudes and offender/qffehce
attributes belinvestigated in sgntencing research. This part of the model
"aﬁmunted to a test of the hypothesis that magistrates‘with.different- |
sentencing styles will attach different weights to the four offeﬂder/offence
: attfibutesllisted above. | |
It Should be’qlear from the discussicn of thé literature in Chapter'l.

that the role of social class in sentencing is the subject of considerable

- controversy. Since occupational status was seen as one of the key variables




in the present study, a second series of models was constructed,;incorporating
interaction between previous'drink/drive record, age, BAC, Magistrate |
toughness (one of the sentencing style constructs), sex and legal representation.
Given - -the size of these models, it was not possible to combine the interactiéns
described above with these océupation interactions in the one huge model.

This second series of models allowed a test of the hypothesis that offender/

offence attributes are weighted differently depending on bthe social class

of the offender.

6. The analysis of penalties constituted a fundamental problem.. The

essence of the preblem is that penalty imposed is multivariate, consisting

of several components applied simultaneously, but with some componenﬁs being
measured on a categorical scale (bond, prison etc) and the remaindex on a
numerical scale (amount of fine etc.). This is a problem which has been

tackled in many different ways. The statistical problems are discussed

"below, but the general approach will be summarised here. Ine one series of

analyses, outcome (the categorical component of the penalty) was treated as

a series of binary variables and analysed together with améunt of fine and
period of licence disqualification. In a second series of analyses those
granted é 556 ér imprisoned'were excluded, and the amount cf fine and
period of disquaiification'jointly analysed, inqopporating the impdsition of
a bond or restricted licence as covariates. The logicvof.this second series
of analyses was that fines and disqualification are either not applicable in
the extreme penalty categories, or have a very different distribution to that

of the mainstream of the sample. Finally, a third series of analyses was

" carried out, using the categorical outcome variable alone as the {multivariate)

depeudent factor.




iﬁiﬁ '-‘&_flll

25,

The various models and analyses are summarised in Table 2.

Table 2. Summary of Statistical Models Constructed
A B | c
- < - % 5564 ) correlated * Amount of) * 5564 - )
Construction of * Bond ") binary fine ) log . * Bond ) Multi-
Penalty * Fine/disqual.}) variables * Period of)scale * Fine/disq.) nomial
- variables: * Rest.licence disqual. ) *Rest.licence respon
' * Amount of fine) log ‘(excluding 556A  *Prison ) variab
* Period of 3 and prison cases)
. scale
disqual.
i 1 o omL
. * Offence/record * Covariates: * Offence/record
Construction of * Representation-plea Bond,rest.Licence (omitting criminal
independent * Offender/characteristics * Offence/record record) v '
variables * Offender/offence * Representation,  *Representation
{in order of ‘interactions - plea * Offender
fit) * Sentencing style * Offender Characteristics
constructs. characteristics * Major sentencing
* Constructs x offender/ * Sentencing style style constructs
offence attributes constructs
* Occupation x
offender/offence
attributes

" 'MODELS FITTED: AI, AII, BI, BII, CIII.

Note from Table 2 that three aspects of the penalty have not been
analysed: period of restricted licence, period of bond and period of -

imprisonment. It has been assured in each case that the type rather'than

‘the quantity of each of these penalties is the most pertinent piece of

information. Moreover, it is likely that the variableés included in the

present study would not predict those quantities - particularly the period

" of imprisomment (Chiricos and Waldo (1975)) - with any degree of precision.

It should be noted from Tabkle 2 that the analysis of the categorical'oufcome

variable (treating it as a multinomial response - series C) required a
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simplified additive model (series III); This is because of the very

large amount of space in the computer required by this method of analysis.

7. - Statistical Methods ' ‘ -
Technical details are .set out in the full report (Chapter 3). A

summary of relevant details will be presented here. All methods of analysis

were based on vdriations of the multivariate general linear model. This

includes multivariate regression or multivariate analysis of variance (Timm, .

. 1975) and multivariate logistic regression analysis (Bock, 1975; Coorey and

Homel, 1098l1).

Tﬁe elegance of the linear models approach is hought at the cost of
some statistical assumptions. In the case of multivariate regression
analysis the major assumption is multivariate normality of the response
variables. Taking the penalties as set out in Table 1, this is obviously
not met in the present study. Even if attention is restricted to the
numerical variables fine and'disqualification (as in the Series II models),

their skewed and relatively discrete distributions militate against bivariate

normality. On the basis of regression analyses carried out on a & percent

sample (748 cases) the distribution of fines was much more difficult to fit
to a linear médel than diéqualification.‘ Plots cf residuals from the fine
anaiysis indicated severe non-normality and non-linearity, due qhiefly to
the discrete naturé of this variable (magistrateé settle on whole.numberé

when imposing a fine). A log transformation improved the situation only

" siightly. The residuals from the disqualification analysis were close to

normal and indicated little departure from linearity; a log transformation

. . S .
improved the R” value slightly. For the major analyses both fine and

=y 3

Cdpo O

’

[l




o R e R T L e e he b o e L0 B O T 2 T S g AU e

27.

disqualification were analysed in the log scale and the.ééntral Limit Theorem
invoked for significance testing, a not unreascnable approach given thé : -
large numbers involved.

The problem of mixgd categorical and numerical response Variableé (es

in models AI and AII) was solved in the same way, the larxge samples employed

jdstifying the use of the standard significance tests. The problems with
these models are more with interpretation than with formal statistical
technique. For example the 556A outcome category must correspond to the

absence of fine and disgqualification, while prison usually corresponds to no

fine and a very long disqualification period. These constraints must be

taken into account when interpreting such statistics as the discriminant

o

function. To guard against the possibility of distortions being introduced

into the analysis by constructing the dependent variables in this way,

Fodels BI, BII and CIII were constructed. The B series models restrict

the analysis to cases in which fine and disqualification are always

applicable as penalties, while Model C focusses solely on the categorical

ocutcomes.

3, The two techniquesof multivariate analysis employed in the present
study — multivariate analysis of variance and multivariate logistic analysis -

were both carried cut using REG, a general linear models p:ogram developed

by the Biometrical Branch of the NSW Department of Agriculture (.379).
The MANOVA results were interpreted using the univariate results together
. with the standardized discriminant functions, Wilks® Lamda c¢riterion was

used to assess significance. Where more than one discriminant functior was

significant, plots of discriminant function scores have been adjusted to

reflect the variance explained by each dimension, This has the effect
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(implicit in the mathematical analysis) of giviné the correct weight visually
to the dimension which does not discriminate as well.

The multivariate logistic model employed in the present study is a
simple extension of that of Bock (1975) to include numerical independent
Qariabies. The dependent vériable is categorical, and hence the elements
df the résponse-vectof follow a multinomial distribution. The major
ddvantage of the multivariate iogistic gnalysis over (say).a standard MANOVA
is that it is ﬁore rigorous, making no unrealistic assvmptions ébout multi-
variate nérmality{ Cooney and Homel (198l) argue that with large samples
this advantage is probably marginal:; nevertheless the model allows us to
inspect the data in a way which the MANOVA analyses do not, and allows us
to dévelop estima£es of the probabilities of the various outcomes which
can be shown to be mathematically "optimal". Given the nature of the
available data, the multivariate logigti¢ analysis ;s probably the most
thorough method of analysing outcome, conceptualised as a categorical ox
nominal scale variable.

In both sets of analyses Aitkin's (1978) method of model reduction was
employed. This.approach involves spzcifying the full model and then testing
groups of terms simultanecusly for significance, working in a hierarchical
fashion down fromhigh crder interéctions to main effects, or in the present
case through the families of terms specified in Table 2. Anong its many

advantages this approach reduces the problem of overfitting to the sample by

.

an accumulation of Type I errors, since the Type I error rate for the whole
model can be fixed at a reasonable level in advance. The labour of fitting

terms 'in many orders is reduced by the simultaneous test procedure which

Cdpo 3
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tests a whole family of effects at oncé.. Since a numbéerf large models

have been fitted, le§els of éignificance for individoal variaﬁles were sect

a£ .01 and all simuitaneous tests.were carried out at a‘corespohding level.

For example, if a family of 15 terms was being tested for.significance,

thé significance level for the simultaneous test w;s set at 1 - .9915>=_.14.
The éim of the model reduction procedure is to produce a modél with the-

minimum number of terms necessary to "explain" the response variables,

- including necessary interaction terms. A model is "adequate" if the

deviance or sums of squares for omitted terms is not significantly large by

- the simultaneous test procedure, and a model is "minimal adequate" if no

proper subset of it is adequate (Aitken, 1978). Thus the aim of each model

‘reduction is to produce a minimal adequate model. In some cases, there

is more than one minimal adequate model.
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CHAPTER 3 RESULTS

1. Basic Statistics

The analysis was based on information derived from the court records
of 14311 offenders convicted in NSW in 1976. Offenders were predominantly
male (97.7%), semi-skilled or unskilled (42.6% and 39.0% respectively),

young (median age 29) and single and married in about equal proportions

(42.3% and 48.5% respectively). Only 108 offenders, or .8% of the total

wexre A status (professional), while 3.6% were unemployed. More than one
in twenty (6.2%)was divorced or separated. Forty five percent were dealt

with in rural areas.

The median BAC was .1590, 70.4% were first DUI offenders, 68.5% had at
least one previous traffic offence, while nearly one in three (31.5%) had
a previous criminal ccnviction at a lower court. One offender in 40 (2.5%)
had fhree or mére‘previdus puI convictions, while four offenders had 10 or

more such convictions!

2-
The distribution of penalties imposed is shown in Table 1.
Tabie 1. Distribution of Penalties
| _Mumber % Pine -
: 556A, Rising of Court 1090 7.6 N Median = $150. Only 17.5% were fined
Bond,‘fine, disqual. 808 5.6 $200 or more‘(half the maximum).'
éine and ‘disqual. 10653  74.4 Disqualification
.Fine ana Rest.iicence 1412 9;9 Median = 3 months (93 days)
Prison - , : 348 2.4 Maximum of 15 years. Only 15.7%

14311 100.0 ‘disqualified longer than 1 year.
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3. Variations between Magistrates
There was considerable prima facie evidence for disparities between' .
the 49 court circuits.

556A (%) Restricted Prison (%) " Mean Fine($) Mean disqual. (days)
Licence (%) - A ‘

Minimum 0.0 . 0.0 0.0 o7 o

Max imum 20.9  49.3 9.4 . 223 450
Judging even from the simple statistics there is some evidence that

some magistrates adopt certain types of penalties as their "signature mark"”.

- The next highest percentage of restricted licences after the maximum of

49.3% was 31.3%, and only five circuits exceeded 20%. Only six circuits
had an imprisonment rate in excess of five percent. There were similar

marked variations in the use of heavy fines, with four circuits recording

moxre than. 40% of fines over the $200 mark. Extremes in the use of long

disqualification periods did not appear to be as pronounced.
Variations in offender/offence attributes were less marked than

variations in penalties, The minimum number of first DUI offenders was

58%, and the maximum was 79%. Variation in BAC scores in excess of 200

was 8.1% minimum to 36.5% maximum. Neither the variations in previous DUI
offenders nor the variations in BAC corresponded very closely to courts
with light or heavy penalties. For example, the couwt with the highest'

imprisonment rate had only slightly more than the quota of repeat and

high BAC offenders.

4,
In crder to determine the dimensions on which magistrates varied in their

sentencing, a model of the sentencing process was set up. The model was

similar to that employed by Homel (1979, 1980), and was hased upon the

assumption that magistrates determine penalties at least partly through a

process of weighting various factors and adding the weights  (see Lawrence,
. _ g

1981). The method employed was multivariate regression analysis on one
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half of the Fotal sample, selected at random (7137 cases). For this
analysis onl&, all variables (except amount of fine and period of licence
'disqualificafion) were categorized. This was for comparability with
the'pfevious analysis, and to more closely simulate the presumed
psychological process of weighting and "totting up".

Examination of the. full modél allows a test of the goodness of fit
of the best Statistical model to the presumed psychological model. The
results'of the aralysis ére set out in  Tables 2 and 3.

Table 2. Test of Canonical Variables from the Full Model

Yy

Canonical Canonical % of Chi—square .df P
R . R2" Trace o ' o
Root 1 . .765 .585 61.0  11926.0 588 .000
Root 2 .496 . 246 14.3 5693.7 485  .000
Root 3 ' .458 .210 11.7 3695.6 384 .000
Root 4 .368 .135 6.9 2029.7 285 . 000
Root 5 .279 '.075 3.5 996.9 189 . 000
Root & .241 . 058 2.6 424.7 a3 .000
N for full mcdel = .186
Table 3. Coefficients for First Cénonical Variables
' Pepalties Offeﬂéer/offence Qariables
4556A. : ’ 2.16 .>.Famiiy A‘—:Offence characteriétiés/previous record
Bond- 1.21 BAC: 80 - 100 2.88
Fine/disqg. . 2.0l 101 - 115 ~1.60
Res. licence - 1.61 ‘ 116 - 130 . "3.15
‘Prison 0.00 131 - 150 ‘ 1.36
Fine ($) . -..0052 151 - 170 .42
. Disg. (days) - .00l6 171 - 190 1093
| 191 - 215 .38
216 - 240 .20
241 + \' .00

s S e S e
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"Family B - Offender Characteristics Family A - Offence Characteristics (Cont'd)

Sex - Male : . .00 Previous DUT 0 3.41
“Female ' .13 - 1 ‘ 2.48
Age -  Under 18. - .59 2 .97
v 1% - .20 - -1.36 . : 3 . -, 23
21 -~ 24 . -1.25 ' 4+ .00
N 25 - 29 ' - .64 previous ¢ 1 0 .74
' ' : Traffic L E
' 30 - 39 - .58 1 ' .45
40 - 49 ' - .20 : 2 ' C .33
‘ 50 + .00 i - 3 ' .25
Occupational A .06 4 : 4 ‘ , .22
) Status: -
: B .10 5-7 .19
C .83 8 + . .00
D - .34 Criminal kecord:
Student = . .26 Children's Court Indictable -.03
Pensioner .42 Children's Court Summary .07
Domestic 17 Other Ccurt Indictable .05
Unemployed .05 Other Court Summary .08
Not Stated .00 Family C ~ Appearance Variables .
Marital Single - .02 Plea =~ Not Guilty ~.05
Status : .
Married + .01 Guilty ' .00
Widowed - .05 Legal Rep. No ~.03
Divorced .00 Yes .00
Sepérated ‘ .00 Family D = Court Circuit -
De Facto _ - .20 49 scores ranging from
Not Known .00 ~ 1.48 to .73
Licence No Licence - .68 Median = .15
_ Status: : : , :
, Not known - .43 One extreme value at - 1.48;
’ Licence . .1976 =21 next weight was - .32
. t : N
granted 1971-1975 - .64
1961 - 1970 . - .39

Before 1961 .00
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'Noﬁe from Table 2 that the firgt squared canonical correlation was ;585,
and that tﬁe first root explained 61.0% of the trace. The second |
squared canonical correlation was only .246, indicating that the first root
is dominating. From Table 3 we see that the penalty weights can be

interpréted as forming a severity of punishment dimension, with low or

negative gcoregcorresponding to heavier penalties. Thus the lightest
penalty is a 556A, with a score oﬁ 2.16. The next lightest -is a combinatiocn
~of a small fine and short disqualification, followed by a restricted licence
With similar conditions. Imprisonment with a heavy fine and long
disqualification correspoﬁded to the most negative scores.

This means that an offender/offence attribute with a high positive
weight contribﬁtes to a lenient penalty, while an attribute with a low or
negative weight contributes to a tougher penalty. It is clear that being '
aged 50 ér'more, having a low to moderate BAC and having no prévious DUI
convictions contriﬁute host to a lenient penalty. Criminal record, marital
status, legal representétion and sex contribute relatively little to the
overall penalty severity, with occupation, licence status and previous
traffic convictions occupying the middle ground.

It should be noted that the sizes of the weightgare affected by
intercorrelations between variables, and hence do not always correspénd to
the ordering implicit in some variables. For example the weights for BAC
fluctuate ét the lower leve;s.

The model above suggests discrimination on the grounds of age,
but not on the basig of sex,'occupational‘status orllegal representation.
In‘factVC and p status offénders appear to receive lighter penalﬁies than
higher status offenders,‘other factors taken into account, However it :
éhoﬁld be remembered that the penalty dimension is a singie composiﬁe,
eliminating some of the finer distinctions 1in types of penalties imposed.
Conflict theory réceives'much more detailed attention in later anélyses.

To the extent that the variables and their methods of

o ) 3
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N
categorization are comparable, the results of this analysis are similar
to that of Homel (1979,1980). The first squared canonical correlation is

higher than previously (58.5% compared.with 50.0%). . This is partly because

court circuit was included in the present analysis, while it could not be

fitted in the analysis of 1972 data. When circuit was omitted, the first
canonical R? value dropped to 53.8%, still slightly higher than the 1972

analyéis. Ovefall, oth analyses indicate a high degree of patterning in the

. data,

The results presented above provide clear evidence for the
existence of disparities between courts which are not explicable in terms

of variations in offender - offence attributes, and also provide evidence

for the existence of a magistrate toughness/leniency dimension. However,

note that only one magistrzate stood out as being particularly tough, with a
score of - 1.48, so this dimeﬁsion needs to be interpreted with caution.

?he extreme magistrate had the highest rate of impr;sonment (9.4%) and imposéd
among the 10n§est periods of disqualification (29.8% exceeded one year in
length). He alsco imposgd fines which were amcong the heaviest, and had a
very high rate of usage of restriqted licences.

The relative importance of factors in the above analysis may be

'gauged from Table 4.

Table 4 Importance of each Factor when Fitted Last in the Model, using
' " the Trace and Lamda criteria.

% of explained variance % of explained variance in
in penalties accounted for penalties accounted for by
‘by each factor fitted last each factor fitted last

Facror | , . Arfrace criterion) ' ‘(Lamda ‘criterion)
Previous DUI ’ ' 31.0 . 33.6
Circuit - ' .21.3 27.1
BBC v 4.4 5.8
Driving Record 3.4 ’ 4.6
Previous Traffic Record 2.8 3.8

- Occupaticnal Status | 2.4 . 3;3
Age o 2.0 2.7
Legal Representation R | 1.5
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Note that the figures in Table 4 are not derived from an examination

of the first canonical variables for the full model (the subject of Tables 2

and 3), but are based on all six eigenvalues for each term when fitted last.

Both criteria generally agree in the relative importance of each factor.

Clearly previous DUI convictions and court circuit are the two major

~contributors to the model's predictive power, which again is strong evidence

for séntencing disparities. Note also that legal representation makes a
small but significanﬁ contribution, reinforcing the need to ccnsider
measures of penalties more complex than the composite sevérity index in
Tablé 3.

5.

‘The examination of the first canonical variables from the fuil
model had the advantage that it yielded a dimension interpretable as
toughness/leniency. However, the distribution of scores on this dimension
indicated that apért from one tough magistrate it may not differentiate.
magistrates very effectively. The ﬁost effective way (by definition) of

differentiating magistrates according to their sentences is to use

[

discriminant analysis. The resuits of this analysis are set ocut in Table 5.

Table 5. Discriminant Analysis of 49 Court Circuits, Adjusted for all
other Terms in the Mcdel,

Canonical ~ Canonical % of “'Chi-square  df je)
R ‘ ‘ngi_ " Trace _
bimension 1 .441 .195 49.3 3224.4 288  .000
Dimension 2 .321 .103 . 23.4 1694.2 235 .000
Dimension 3 | .245 .060 A 13.0 926f4v 184 - ;QOO
' pimension 4 .192 0w 7.8 ©  488.7 135 .000
._ Dlijnénsion 5 o138 .019 4.0 223.2 88  .000
Dimension 6 110 012 2.5 . 86.6 43 .000

/\ = .633
‘Despite the fact that all six dimensions are highly statistically

significant, -the first two roots actually account for 72.7% of the variance
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“explained by court circuit. The discriminant function weights can be

interpreted so that each dimension can be given a meaning in terms of

. magistrate sentencing patterns.

In fact the discriminanc functions are most conveniently interpreted

-in pairs. Their meanings are set out graphically in Figures 1, 2 and 3

(overleaf) . The first two dimensions are dominant, as explained above, and

Figure 1 shows that they distinguish magistrates in terms of their use of

Arestricted licences and in terms of their use of low and heavy fines. The

dimensions are seen more clearly if the axes are rotated. The rptétion is
non-ofthogonal since the scale for axis 2 is only .7 of the scale for axis 1
(i.e., the.first discriminant function accounts for double the variancevof
the .second root). The importance of the use of restricted licences énd of
héavy fines (the two of course need not coincide) was apparent from the
descriptivelstatistics éiscussed in Para. 3 above.

Thus every magistrate may be located at some point in the plane
Gefined by the first two dimensions. If is of great interest that both
fines and restricted licences emerged as key.aspects of magiétratés‘
"sentencing styles", since it may be argued that fines teflect a simple.
punishment dimension while rest:icted licences reflect an attempt tov
individﬁalise the penalty to fit the circumstances of the offerder. We .
may havé here a reflection of the punishment/non-punishment and treatment/
non-treatment dimensionsisolated by éogarth (1971, Chapter 19).

Dimension 3 and 4 together explain 20.8% of the variance accounted

for by court circuit. They should therefore not be givén as much weight

as the first two dimensions. Figure 2 demonstrates a slightly ncre ccmplex

 pattern than Figure 1, but once again a rctation of the axes simpiifies the

interpretation. Two basic processes appear to be operating: a bond/no bend
dimension together with a dimension which can be regarded as the relative
balance or imhalance of the amount of fine and period of licence

disqualification. A high score on this second dimension indicates a
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Figure 1: First Pair of Discriminant Functions
Representing Magistrates' Sentencing Styles -
Use of Restricted Licences ‘and S5ize of Fines

Function 2

—_

go restricted : Heavy
licence fine

Function 1

CloCr Yy 3

Restricted
No .
. licence
Fine
Figure 2: Second Pair of Discriminant Functions
Representing Magistrates' Sentencing -
Use of Bonds and Balance of Fines and {7
Function 4 Disqualificatio} |
Bond Low TFine
Long
Disqual.
Function
30 W
Heavy Fine, ' No
Short disqual. " [Rond
Figqure 3: Third Pair of Discriminant Functions

Representing Magistrates' Sentencing Styles -
Size of Fines, Use of Prison, 556A and Bonds

oo et Function 6

lPrison lNo Finel

{Bondl
“runction 5
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_tendency to use long disqualification periods with relatively low fines, a

vlow score indicates the opposite pattern, while an average score represents

a balance betﬁeen the two components (as measured by the average behaviour
of all magistrates). |

The last two dimensions account for only 6.5% 6f the expiained
variance,.énd therefore represent only very minor aspects of "sentencing

style".. Their interpretation is set out in Figure 3. Once again bonds and

level of fines appear, but with the addition of prison and 556A.

'Essentially the graph is saying that three outcomes are distinguished:

prison, 556A and bond, with amount of fine cutting across this classification.
It should be remembered that prison uspally correspﬁndé with no fine, that a
bond often does (since the offender is required to deposit a sum of money
as surety), and that a 556A never involves a fine since no conviction is.
recorded). |

In principle every magistrate can be located at some point in six
dimensional space. In practice it is impossible to work with six dimensions,
so each pair of dimensions will be considered separately. in any case the
patterns revealed in Figures 1, 2 and 3 not only confirm the existence
of sentencing dispérities, more importantly they illustrate the pfimary
features of these digparities and point to those aspects of the sentencing
process which néed to be examined if greater uniformity is to be achieved.
A policy on the use of restricted licences and égreement on the level at

which the "tariff" should be set are the two most obvious features which

_merit attention.

6.

The level at which a magistrate sets a fine is clearly a key piece
of information in distinguishing him from other magistrates - far more so
than the period cf licence disqualification ﬁe imposes. ,Yet variability
in disqualifibation periods among the 49 court circuits is:twice as great as

for fines (the ratio of standard deviation to mean is .32 for disqualification
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and .16 for fines). However the important thing for discrimination is

the ratio of the between to the within courts variances, and this is

higher for fines_than for disqualification (F values are 15.4 and 10.8
respectively). ‘ This suggests that more of the overall variability in
fines ié accounted for by magistrate.policies than is the case for
disqualification. Putting it another way, relatively more of the variance
in disqualifiéation periods is due to inconsistency within hagistrates,
supporting Hood's (1972) contention that there was much more confusion
among magistrate; concerning the purposes of disqualification than the
purposes of a finé, Magistrates clearly disagree on how heavy fines
sh5uld be, but follow a more internally consistent (tariff?) policy.in
determining a figure than they do for disgualification period.

7.

The magistrate "senténcing style" dimensions do not have to be
accepﬁéd completely on trust. One way of cross-checking their interpretations
is tovexamine the appeal rate for each court. If the toughness/leriency
dimension has any objective meaning, tough magistrates should have higher
appeal rates. Similarly, scores on the other dimensiocns which correspond
to tougher penalﬁies should correspond to higher appeal rates. This in
fact is exactly what we.find. The strongest correlation is with tre

sever.ity _dimension (.42), and the next highest with discriminant functions$s

1 and 2, high scores on which indicate heavy fines (.41 and .40 respéctively)i

8.

Another aspéct of the courts which is of some interest is size
(PCA caseloéd per annun) . Some reééérchers have found a link between
bureacratization and severityvof penalties imposed, with a strain towafd
legalism (and lessjo#ert discrimination) in larger (urban) courts {(e.g., Hagen,
1977)7 . To the extent that simple correlations between caséload and

sentencing style variables mean anything, this thesis is not supported in

. the present data. Although larger courts tended to have higher appeal

DT ) C3
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rates (r = .325), there were negligible correlations with severity and the

other dhmensions. The rural/urban distinction was also not associated with
sentencing style. | | |
9.

Hood (1972) noted tﬁat the more serious motoring offences were more
.difficult fcr magistrateé ﬁo "price", and there were thefefore greater |
disparities for serious offences. This observationEQas confirmed by Homel
(1979, 1980) and is élso confirﬁed in the present analysisf Figure 4 .
shows the variancec of severity scores for offences of different degrees 6£

seriousness (severity and sericusness scores were the first canonical

variables discussed in Para. 4).

Variance in Severity Scores by Offence Seriousness (Deciles).
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The graph shows the variance of severity scores for the least serious
ten percent, the next most serious ten percent, and so on. There is a clear

increase in variance for the ten percent of most serious offences. A further

question immediately arises: is the greater variance due to greater incon-

sistency within magistrates, or is it due to an increased level of disagreements

" between magistrates? Examination of the within and between court mean squares

' for each decile suggests that both explanations have validity, with perhaps

a slightly increased degree of between magistrate variability. In other worxds
there is more disagreement within courts for the serious cases, but a slightly
gréater increase in disagreement between courts (Table 6)

Table 6. Variability within and between courts for offences of increasing

seriousness.

Between courts MS Within courts MS F=Between/ Total

Within Variance
10%.most serious 1.19 .35 3.40 .407
Next most serious 10% .81 ' .23 3.53 ' .268
Remainder (mean) ) .56 ) .23 2.45 247

10:
Considering the six discriminant function dimensions simultaneously,

it is interesting to ask whether (in six dimensional space) natural clusters
of courts occur. In other words, is it possible to find a typology cf
magistrates in terms of their sentencing styles? Cluster analysis of the

49 court circuits using the six dimensions identified in Para. 5 failed to

-reveal any interpretable patterns. This suggests that more detailed

information on magistrates is necessary for a meaningful classification into
discrete groups to emerge (if, indeed, such a classification is possible).

11. Slmple Correlatcs of Penalty
The major analyses were carried out on the second half of the samplc

(7174 cases), incorporating the magistrate sentencing style dimensions as
variables. Before reporting the results of the major linear models fitted,
it will be useful to summarize the simple correlations. The analysis of

fines and disqualification excludes 556A and prison cases (in the former
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case heither penalty is applicable, and in the latter case very long

disqualification periods are usually imposed in lieu of fines).

FPamily A - Offence Characteristics/Previous Record
BAC - Not surprisingly higher BAC scores were associated with tougher

penalties, although the ccrrelations were not as marked as we.might expect.

The probability of imprisonment and a bondclimbed steadily with BAC (1.5% were

imprisoned at BAC levels below 130, 4.8% at levels above 200) kut the chances

"of a bond or a restricted licence were unrelated to BAC. Mean fines

increased from $150 at levels below 130 to$205 at levels above 200, and -
disqualification periods increased from 7 months to 14 months over the same .
range.

Previous DUI convictions -~ This variable was very strongly correlated

with penalty. Chances of imprisonment increased from .004 for a first

offender to .26 for someone with three or more previous convictions, while

'96.4% of all 556A dismissal or recognizances went to first offenders.

Similafly the chances of a bond increased from .02 for fivst offenders to .28
for tﬁose with three or more convictions and the proportion of resfricted
licences declined from 10.5% to 2.7%. Similarly fines increased from:

$i54 to $242 and disqualification from 5 months to 32 months over'thé same
range |

Previous traffic convictions - Once again a strong correlation was observed

although not as ‘strong as for previous DUI. The chancesiof a 556A declined

from 14.5% for first offenders to .9% for those with 4 or more previocus

-convictions, while the chances of imprisonment increased by a factor of 10,

from .6% to 6.3%. Interestingly the proportion of restricted licences rose

slightly, from 7.3% to 11.0% over the same range. Fines increased from $15i

to $197, while disqualification rose from & months to one year.

revious criminal record Strong correlations occurred in the expected
directions. For example, an offender with previous summary convictions had

three times the chance of a bond (10.2%) and four times the chance of
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imprisonmen£ (5.4%)as‘an offgnder without-such a recérd;.thle his-chénces
of a 556A were reduced by a factor of four (2.5%). Fines were only
slightly higher but disqualification periods averaged 13 months compared

‘with 7 months for the conviction free group. |

Judging from simple correlations the suppoft for the consensus model
is strong, with previous DUTI convictions leading the field as a measure of
offender blameworthineés.-

Family B - Offender Characteristics

‘Sex - Women received moré lenient penalties. None of the 155 women in
the sample went to prisoa, while 20.0% received a 556A. They were only

a third as likely as men to receive a restricted licence (3.2%). Women‘
received an average fine of $129 ($175 for hen), but disqualification periods
were idéntical.

"égg__'~ Age was strongly related to some types of penalties. Only .4% of
oiffenders under 20 received a 556A compared with 24.6% of offenders over 45,
although older drivers were twice as likely to receive a bond and were
slightly more likely to go to prison. - Older offenders received slightly
heavier finés ($178 compared with $142) but disqualification periods varied
little across age groups;

Occﬁpational status ~ A status offenders generally received the lightest

penélties. None went to prison, 29.4% received a 556A and 15.7% received
a restriétéd licence. By contrast 3.8% of D status offenders went to prison
(the chances steadily increased as status declined) and only 5.4% received
a 556A. The unemployed were least likely to recei&e a 556A (1.5%) and were
.most likely to be imprisoned (4.5%). Fines did not vary by status for
those in the workforce, but all categories of the non-employed regeived
iower Zines (paiticularly.housewives). On the otherbhand, disqualification
périoas declined markedly with status: D status offenders averaged 10
months while A étatus offenders averaged 2_mbnths. Perhaps to compensate

 for the lower fines, all categories of the non-employed (except students)
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received longer disqualification periods than those in the workforce (the
unemployed, for example, were disqualified for more than a year on averagej.

Marital Status - This variable was only weakly correlated with penalties.

Divorced, separated or de facto offenders were most likely to be imprisoned
or to be put on a bond, and were disqualified for the longest periods {5

months longer than average).

Licence Statué - Unlicenced offenders were moét likely t§ cgo to jail (8.6%)
and never received a 556A. Offenders who had been driving for many yea¥s
were mostAlikely to get a 556A(23.0% for: those firsb licenced before>;96l);
Finesiincreased with driving experience (probably reflectiné capacityvto pay)
while disqualification periods varied little. Unlicenced offenders were
disqualified for 16 months on average.

Conflict theory propositions receive some support from these

- coxrelations, particularly on the basis of age and occupational status.

Family C' - ' Appearance variables

Plea was not related to any of the pénalty variables.

Legal representation - weaklys correlated with penalties. Those represented
were slightly more likely than those not to get a 556A (8.6% compared with
5.3%), and were rather more likely to get a restricted licence (11.4% compared

with 5.6%). Fines were slighktly heavier for those represented but

disqualification periods were about one month less on average.

Family D - Court Characteristics"

" Rural/Urban - Urban courts were slightly more likely to dispense restricted

licences (11.2% compared with 8.0% in rural areas) but fines and

disqualification periods did not differ.

Magistrate Sentencing Style - strongly related to penalties as described

.

previously.

12. Testing the Conflict Model: Analysis of Outcome (Model C)
The problem of course with_descriptive statistics is that the predictor.

variables are correlated. Thus the correlations between licence status and



46,

penalties.may simply reflect the operation of age, or vice versa.

Similarly, lower status and unemployed offenders may have worse records. - The
purpose of the va;iéus linear models is to unravel some of these interconnections.
We will begin with the simple linear models, working up to those which |
incorporated the maximum information. The best starting point }s the

analysié of categorical outcomes (model C III).

The model feduced to the following tefms: occupatio;al status, age,
licence'status, legal representation, BAC, number of previous traffic
convictions, number of previous DﬁI convictions, the first two sentencing
style dimensions and toughness/leniency. The terms most relevant to an
assessment of consensus and conflict perspectivés are discussed below.

The main method is to compare contrasts of the regression coefficients
{which represent the effects of each factor adjusted for all other terms)
with contrasts of the logarithms of proportions (which represent the
unadjusted effects).

Family A ~ Offence Characteristics/Previous Record

BAC - After_adjustmeht for other facfors, BAC remained ﬁnre]ated to the_
probability of receiving a restricted licence and remained related to the
chances of imbrisonmentu However, adjustment showed that BAC was related
to tﬁe likelihood of a bond, and also showed that the chances of a 556A were
more strongly related to BACAthan appeared from the simple correlations.

The adjusted and ﬁnadjusted contrast scores (in the lcg scale) are sﬂown

in Fiéure 5 for threge representative BAC levels. Overall the lihear model
confirms that BAC is th a major determinant of the outcome, with the

' possible exception of a 556A. This finding is not éonsistent with the'

predictions of the consensus model.
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Figure 5: Adjusted and Unadjusted Contrast Scores for BAC
(Model C III) '
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Previougs DUI Convictions -~ BAdjustment for other factors did little to

diminish the importancé of this variable. Figure © shows that a 5562,
was a little less likely for a first offender thap appeared from the
simple correlations but that a bond was more likely for soﬁeone with
previous convictions. Prison remained strongly correlated with previocus

convictions after édjushnent. (The pattern for the group with 3 or

more previous convictions was somewhat anomalous, being kased on small

numbers, and has therefore not been included in Figure 6).




48,

Figure 6: Adjusted and Unadjusted Contrast Scores for Previous DUI Convictions

(Model C III)
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Previous Traffic Convictions - Adjustment for other factors diminished

the importancé of this factor slightly. Imprisonment and bonds were less

‘strongly asscciated with repeated convictions, although the probability of a

556A remained strongly inversely correlated with number of previous

convictions. As before the analysis suggested that the use of restricted
licences increased with previous convictions (z = 4.34, p <.00001),
although only by a few percent in real terms.

Family B - Offender Characteristics

‘Age - Adjustment for other factors had the effect of clarifying-the ways
in which young offenders are dealt with more sevérely. As Figure 7 shows,

older offenders were much more likely to receive a 556A {(this pattern was

almost unaffected by adjustment) and were markedly less likely to go to

prison or receive a bond. The use of these latter two penalties for

younger offenders is particularly clear after adjustment for other factors.
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Occupationdl "Status - See Figures 8 - 10. Adjustment for cother factors

did little to dispel the impression that higher status offenders receive
lighter penalties. Figure 8 shows that A status offenders and students wers
most likely to receive 556A's. . In fact only four out of 70 students were

'Among'the

1203 offenders in the samé age range who were not students, only two got a

2

556A ()(J = 65.6, P = ,000)! ° It would seem that students are a Privieyed

group of young people. On the debit sige, lower status offenders, pensioners
and especially the unemployed wereAless likely to receive the benefits of
Section 556A .

Figure 9 shows that restricted licences were granted primarily to

those in the workforce, but again A status offenders headed the list.
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Figufe'lo turns Figure 8 on its head. .Those most at risk of impr isonment
were the unskilled, the unemployed and pensioners; even if they had
committed offences no more serious thén their higher status colleagués. In
fact the adjusted probabilities of imprisomment varied little from the
unadﬂUsﬁed.

The.analyéis of occupaﬁional status provi@es strong evidence for conflic
fheory. A status 6ffenders in pérticular seem almost certain to receive
pfiviléged treatment, while the unemployed appear to‘be punished'for.tﬁeirv
status as much as for their offence.A

Licence Status - Detailed results are not reported here. Suffice it to

say tﬁat driving experience exerts a strong effgct on penaltie; independently
of age, contrary to the speculations of Broom and Cushing (1980). = For
example, those first licenced before 1961 were much more likely to receive

a 556A (even taking account of their greater age) and were much less likely

to be impriscned.
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Family C '~ bAppearance Variables

Legal representation - Figure 11 shows that the advantage of legal

representation with respect to imprisonment or the granting of a restricted
licence is clarified after adjustmént for other factors. Legal represent-
ation was not related to the chances of a 556A and only weakly to getting

"a bond (the represented were slightly more likely to get‘a bond, probably -

in lieu of imprisonment). The usefulness of being legally represented,

at least for some classes of offenders, would seem to be demonstrated by

this analysis., . ' : : [;

_

rFigure 11: Adjusted and Unadjusted Contrast Scores for Legal Representation
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Family D -~ Court Characteristics.

Severity of magistrate - This factor was related primarily to the like-

lihood of imprisonmeht} tougher magistrates being more likely to use prison

as a penalty. (For an offender with one previous DUI conviction who was

otherwise "average", the chances of prison varied from 8.2% for the toughest
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magistrate'tb".A% for the most lenient).

Other aspects of the'magistrate's sentencing style affected penalties

in ways'predictable from their nature  (particularly in the use of

restricted licences). The present analysis simply reinforces the importance

of the individual magistrate in the determination of a penalty.

Y

13. -
In reviewing Model C III'it is of -uterest to assess the relative

contributions which different factors make to the two most extreme penalties:

-

" a 556A and imprisonment. A rank order for both penalties is presented in

Table 7 (excluding'non—significant factors).

ﬁable 7 =~ - Rank Ordering of Factors According to their Importance in

Predicting 556A and Imprisonment

556A Inprisonment
1. Previous bUi convictions 1. Occupational status
2. Previous traffic convictions 2. Previous DUi conviétions
3. Licence status 3. Licence status
4. Occupatiohal status . . -4, Severity of magistrate
5. Age ) ' v - ',. 5. Pfevious traffic convictioné
6. IIBAC. A 6. . Age
7. BAC

8. Legal representation

The prominence of previous convictions as factors in the deCisioh to grapt
a 556A 'is very reascnable, gi&en that £.556A is commonly known aé the "firsti-
offender's pro&ision". The importance of number of years’driﬁing experience
is also understandable, since this is obvi&usly taken by the magistrate as
an index of "goodAstanding“. Howeﬁer, the roles of océﬁpational status and

age are surely less defensible, although given the wording of S.556A it is
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easy to see how older, higher status offenders gain an advantage. It is

arguable that the very existence of a “"penalty" like S.556A is the problem,

since it invites the kinds of biases revealed in the present analysis.

The role of social class is even more marked in the decision to send
someone to prison. The unskilled,pensioners and unemployed were at much
greater risk of imprisonment than A status offenders, a fihding which is

difficult to understand except in the light of conflict theory. A further

reason for disquiet is the role of the individual magistrate, a finding

4

3 ¢

which appears to confirm the worst fears of critics of the courts. The

preéence of age and legal representation in the list merely underlines the
urgency of the need to develop adequate (and fair) guidelines for the use

of imprisonment in lower courts.

[m

14.
Before leaving Model CIII, it is worth noting that although it was the

simplest model fitted, the statisticail evidence for its goodness of fit

) 3

to the data was very strong. The residual deviance was not significant

(XiB;‘8= 8949, p >.99land R2(calcu1ated by correlating observed and predicted []
4

values) was .571 . Even more impxe .- ive, in the other half of the :
sample the identical model had an RZ o - 485 , indicating no "overfit" ,
to fhe initial sample. In'ofher_words, & model, simple as it_is, has

considerable utility as a predictive inst ument.

15. Further Tests of the Conflict Model (Models A and B)

Discussion of the more complex linear models must necessarily be more

selective. We shall focus on Models A II and B II in order to complete

'~ the discussion of the conflict model, and .uen examine models 2 I and B I

in order to demonstrate the ways in which magistrate sentencing style.

affects the ¥ole of other variables.

A number of factors emerged from Models A II and B II. Of major
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importance were two interaction terms involving occupational status: age

by occupational status and number of previous drink/drive convictions by

occupational status. In both cases the portions of the models invelving age, -

occupational status and previous drink/drive convictions accounted for about
40 percent of the total explanatory powcrs of the models, so the patterns
discussed in the following paragraphs . ... of considerable importance.

Model A II yielded four statistical . significant discriminant functions for.

. the age/previous DUI/occupation terms. ‘fogether these accounted for 98.2% of

the variance; but the first factor alone explained 72.8% suggésting the
exis?énce of a basic penalty dimension.' Fiéure 12 shows the discriminant
function scores for the first two dimensions (which accounted for 83.6% of the
vériance). | The first function has a straightfcrward interpretation as
overall penalty severity: high scores correspond to jail, bonds, and heavy
fines and long disqualification periods, while low scores correspond to low
fines,vshgrt disqualification periods, or a 556A. - The amount of fine was
the only variable which loaded on the second dimensicn, except that the
granting of restrictéd licence made a very small contribution. Thus high
scores on the second dimension are due mainly to a heavy fine, and to a small.
extent to a restricted licence.

. Modél A ITI is more comprehensive than Model B II, since iv is based
on.the full sample and incorporates all aspects of the penal§'. However,
Model B IT has the édvantage that it focusses iﬁ detail on the amount of
fine and»périod of disqualification imposed, excluding 536A and priéonv
cases (for which fines and disqualifications are atypical or not épplicable).
It is therefore useful to keep the results of both models in view when
interpreting theveffects of factors common to both. As in the case of

Model A II, Mocdel B II yielded a major penalty dimension which accounted for

78.3% of the variance. Once again it could be interpreted as an overall
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penalty dimension, representing in this case a..simple ’suﬁv of fine and
disqualification. The second dimension, which aacouhted for the remai'ningv
21.7% of the variance, could be interpreted as a 'éOnﬁfaét between amount

of fine and period of disqualification. Discriminant function scores are
set out in Figure 13. To facilitate interpretation of Figure 13, the

axes have been rotated to correspond to simple fine or disqualification

dimensions.
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FIGURE 12 Scores on first two discfiminant fuhctions for age, occupationai status

interaction - Model A II
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FIGURE 13. . Discriminént function scores for ‘age, occupational status and previous DUI convictions interaction -

Model BII (fine and disgualificaticn as dependent variables)
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In both figures, data for all_occupaﬁional status grdups is shown,
for first offenders and for those with one previous DUI, and for a 20
year old offender and a 50 year old offender. Age has actually been

'analysed as a, numerical variable (see Figure 14) but results are too

 complex if all ages are shown simultaneously. Non-existent groups

". (such as recidivist housewives or 50 year old students) have naturally

~

not been piotted.
16. |

It is clear from both figures that a previous DUI conviction'had a
marked effect on the overall severity of the penalty. Even so,‘it is

interesting to note that the penalty for older A status offenders with one

. previous DUI was less severe than for all but the A status younger offenders

with no previous DUI convictions. It is necessary to exercise caution
here, since there were relatively few A status offenders in the whole
sample - nevertheless, it does scem significant that both A status

offenders with a previousg conviction received a 556a. Statistically we

are on firmer ground with the older B status second offenders who, as

Figure 12 shows, received penalties only a little more severe than 25
year old students or unemployed first offendefs.

Generally the effect of a previous DUI conviction was to increase all
aspects of the penalty in foughly equal proportions. Thus Figure 13
shows an increase in -amount of fine and period of disqpalificétion for

all groups, except that recidivist pensiohers tended to be disqualified

longer rather than fined more heavily. Thig latter practice is presumably

related to capacity to pay, although the same consideration was apparently

not extended to the unemployed.

The difference between‘océupation groups was pafticularly marked for
first offenders, with the iqughest penalfies {in decregsing oraer of
éeverity)beinq imposed on groups not in the workforce, and then D, C,

B and A status offenders, Those not in the workforce tended to get lower
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fines}but longef disqualification periods (Figure 13), evidence for the
"compensationAtheory" of sentencing rejected by Hood (1972). OVerall
unemployed and student first offenders were dealt with more harshly |
(Figure 12). The result for the unemployed is consistent with the
analyses reported in Figures 8; 9 and 10, but the finding of harsh
penalties for students seems contrary to our earlier observation that
they were relativély likely to receive a 556A and relatively unlikely to
:go to jail. However, what the present analysis adds is -information about
finés and disqualificaticn and (taking other factors such as BAC and
driving récord into account) student first offenders not granted a 556A
received disqualification periods twice as long as average for their age
_grbup. Housewives (who were generally older and without previods
coﬁvictions5 were treated most leniently among those not in the work force,
but for reésons which are not immediately apparént were dealt with more
severely than employed foenders (nearly ail of wham were‘maie).
Variations in penalties between status groups was less marked for
second offenders, except that as noted above A and B status offenders were
deait with much less severely than other groups. Once again, those not
in the work force were fined less but penalized in other respects more
severely.

It is véry clear from both Figures 12 and 13 that older offenders were

penalized less severely than younger of. ..lers. Figure 12 shows that the
higher the status of the offender, the 1...¢ likely it was that the benefit
was in terms of disqualification period ...ther than amount of fine. Thus

50 year old A status first offenders we:.. fined almést the same amount as
25 year old:A statué first offenders £ut received markedly shorter

disqualification periods, while the reverse was true for unemployed first
- offenders. Since it is:geﬁerally true that offenders, (especially those

in the work force) fear disqualification more than fines ({Willett, 1973)
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it would appear thét the benefit gained by older offendérs is greater
the higher their status - a reduction in fine to an A status offender is
. of less value, given that he is relatively well off, than a reducticn in
disqualification.period, |
'Variation in penalties due to age is very marked, and cannot bé
appreciated.fﬁlly from an examination of Figﬁres 12\and 13. Figure 14
shows vaxiation in penalties due to age for C status‘first offenders.
This was a large group (2260 cases), allowing a detailed study of ége
effects, from 18 years through to 70 years of age. The axes ih‘figure 14
ére'the same as in Figure 13 - the majér (horizontal) axis represents a
genefal toughness/leniency dimension, and the second (vertiéal) axis
:represents mainly thg amount of fine. It is clear that overall penalty
severity steadily declines with age, and that in particular there is a
" tendency for lower fines to be imposed the older the 6ffender, beyond the
aée of agout 30. Before the age of 30 the reduction in penélty severity
aé age increases tends to take the form of shorter disqualification periods,
probably reflecting the high premium placed on keeping young (and therefore
crash prone) offenders off the road for a considerable pericd of time.  The
raw data bears out this contention ; among C status first oiffenders, those
under 20 years of age were disqualified for an average of nearly six months,
30 year old offénders for an average of only three months, énd those ovex

50 years of;age for two months.



FIGURE 14. Penalty variations by age for Cstatus first offenders - Model A II
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The general impression conveyed by Figures 12, 13 and i; is that beiAéM‘>
older, of higher status and without previous DUI convictions is the best
possible combination of attributes for securing a lenient penalty.
Of course other factors (discusséﬁ bélow) are also.important, but as we
noted above, the three faqtors under discussion account for around 40% of
the predictive power of the model. We have seen that the effect of any
single attribute on penalty severity depends on the other two factors,
so it is difficult to summarize brieflylghe relative important of the
variables. Looking at scores on the general penalyy dimensions in Figure
13, having a érevious conviction generally increased the penalty score by
more than one unit. Neither age nor status had such a large effect,
although the difference between A status and 50 year.old unemployed first
.9.

offenders was Tne difference between younger and older offenders of

the same status and with the same number of previous convictions was of
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thé order of .4 or ;5.
17.
Before léav;ng Models A Ii and B Ilu and the diséussion of the
evidence for conflict tﬁeory; lét us consider the effect of legal representation
oﬁ outcome. In fact Models A I and B I; discussed below;.show that the
effect of legal represéﬁtation depends to some extent on the individual
magistrate. This is not apparént in Models A II‘ana B II; since the focus
was on‘the ;ole of pccupational status rather than the magistrate's

sentencing styles. However, Models A II and B II threw light on the

effects of legal representation, averaged over all magistrates (the same
is true for age, occupation and previous DUI convictions in pafa;'lS above) .

We have already seen (Figure 11) that legal representation reduces the

prcbability of imprisonment and increases the chances of a bond or a

restricted licence. Models A II and B II confirm these findings while

adding information about periods of disqualification and amounts of fines.

However it should be stressed that as in Model C III legal repuesentation
was not a major factor in predicting the penalty. It contributed only
about .5% to the total explanatory powers of Models A II and B IT, compared

with 40% for the age/occupation/previous DUI combinations discrssed above.

Cn the other hand, the impact of representation in real terms cannot be
dismissed. Model A II showed that unrepresented offenders had periods of

disqualification 50% longer than represented offenders, and fines 12%

higher. ‘ Thesé figures partly reflect the effects of representation‘on
:the chances of getting a 556A or going to prison, but even excluding these
cases the disqualification periods for unrepresented offenders avéraged
20% longer than fo;.represented offenders (although the effect on amount
of fine disappeared) .

The best overview of the effects of .legal repfesentation can be‘obtained
'by_examiniﬁé the discriminant function from Model A IXI. - Figuxe 15 sets

out the interpretation of this dimensicn,. and Figure. 16 shows the mean .




64.

scofeé on the dimension for the represented and unrepresented groups. It
is clear from Figure 15 that bonds with short disqualification periods and
556A's are distinguishea sharply from long disqualification periods with
or withdut imprisonment but without bonds. Consistent with the figures
quotea ébove, disqualification»period is the wvariable loading most

heavily on the aimension, although the cqntribution of legal representation
to the chances of imprisonment; 556A and bonds cannot be discounted.
Figure 16 shows that the non-represented group achieved higher scores on
the discriminant funétion,'which means that they received longer
disgqualification periods, were mére likely to go to jail, were less likely
to get'a bond (particularly with a short disqualification period) and

were less likely to get a 556A (see para. 11 for descriptive statistics).
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FIGURE 15. Interpretation of discriminant function

for the effect of legal

representation (Model A II)
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.In summary, legal representation has a moderate but (from the

offender's point of view) quite desirable effect on all aspects of the

penalty éxcept amount of fine; The éffect on period of disqualification
cén be quite marked, and in addition Model C III (discussed earliér)
demonstrated‘a positive effect on the chances of receiQing a restricted
licence (nearly doubling the probability). In fact the granting of a
restriqted licence is undoubtedly one of the reasons why represented
offenders receive shorter disqualification periods, and probably reflects

the ability of a lawyer to plead special circumstances.

18. Magistrate Sentencing Style and the Influence of other Factors

It was roted in paras. 4 and 5, above that there is strong evidence for

‘ disparities-in penalties imposed by different magistrates. The preliminary

.analysis yielded several dimensions, or measures of magistrates "sentencing

styles", which were subsequently incorporated into the later analyses,

‘particularly Models A I and B I. These two models allow the investigatibn

of interactions between the magistrate dimensions and other offender/offence

attributes; in other words, the possibility that sentencing style affects
the penalty indirectly by influencing the way in which other factors
(such as previous convictions)'aré vieﬁed. |

The existence of such indirect effects are confirmed, particularly by

Model A I. Restricting attention to the two major magistrate dimensions .

- (Figure 1), two interaction terms were revealed: previous DUI convictions

by dimensioné one and two, and age by dimensions one and two. This means
that the effect of previous DUI convictions and the effect of age on the
penalty depended on certain characteristics cf the magistrate. We saw

in para. 15 that there were interactions between age and previous DUI
conviétionsvand occupation, but the possibilitv of complex three-way
interactiéns between age and préfious DUi, magistrate and 6ccupétion
could not be tested statistically, being beyond the storage capacity_of.

the computer. Since qccupation of cffender and magiétrates' sentencing:
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style are not correlated variables, the two sets of interactions

involving age and previous DUI should be viewed as complementary rather

‘than as alternative models. As with the occupation interactions, the

interaCtionSinvolving the first two dimensjons of magistrates' sentencing

styles accounted for a major portion of the total explanatory power of

‘the model (about 50%). ' .

Before presenting the results of the analysis, it is necessary to
consider in more depth the nature of the magistrate sentencing style
dimensions set out diagramaticaliy in Figure 1. As noted earlier, they
distinguish magistrates in terms of their use of rest;icted licences and
in terms of their use of iow or heavy fihes. These were seen as reflecting
anAindividualized approach to sentencing on the one hand, and a simple
punishmént or tariff style on the other. However, this relatively subﬁle.
distinction should not cbscure the fact that the first_discriminant function
is also; to some extent, a general. "toughness" dimension. Low scores oh
this dimension corréspond to low fines or sho;t disqualification periods.

or a 556A, while highcr scores ere associated with bonds, heavy fines and

long disqualification periods. However, imprisonment occupies a middling

position on the scale, while very high scores corréspond tc restricted
licences, so the function cannot. be interpreted simply as a toughness
dimension.v Taking koth discriminant functions ﬁogether, it geems that
"tough" magistrates can be divided into two groups: those who are prepared
to individualize the penalty through the use of restricted licencesnwhile

still imposing heavy fines and disqualification periods of at least a

 few months, and those who simply levy a tariff penalfy of above average

severity, imposing heavy fines and lcng periods of disqualificaticn,

«

possibly with bonds but probably not with imprisonment. At the other end

of the gscale the "no fine" group of magistrates (lLoWw on both dimensions)
are not necessarily the most lenient since they may impose a bond with

surety in lieu of a fine, although it is true they may also grant a 556A
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-or impose a relatively small fine. The "no restricted licence" group
(low on dimension 1, high on dimension 2) are the most heterogeneoué in
terms of their prefefred penalties and are characterized solely by ﬁheir
comparative reluctance to grant restricted licences.

In interpfeting the interaction terms involving the firsf‘two sentencing
style dimensions; it is theoretically necessary to take 5ix discriminant
functions into account since all were significant at probability levels
less than one bercent. Fortunately most of the variance was explained
by the first few functions: root 1 represented 55.6% of the variance,
root 2 represented 19.4% and root 3 represented 11.1%, making 86% of the
variance explained by the first three dimensions. The first discriminant
function can be interpreted as a general severity of penalty dimension,
with high scores corresponding to jail, long disqualification periods,
heavy fines and bonds and low scores corresponding to no bonds, short
disqualification pericds, low fines and 556A. The nexé two funcitions need
to be interpreted jointly (see Figure 17 for a diagramatic repres=ntation
of the three dimensions scaled'to reflect the varying amounts of variance
each explains). Low scores on functions 2 and 3 indicate a 556A;
high scores on function 2 and low scores on function 3 indicate a restricted
licence; low scores on‘function 2 and high scores on function 3 indicate
jaii or perhaps a bond with a low fine;- and high scores on both functions
indicate long disqualificaticen periods, heavy fines, or both, possibly with
a bhond. Gfoup ¢5nfi§urations in the three dimensional séace defined by
these dimensions are set out in Figures 18, 19 and 20. The groups piotted
-_ére the four sentencing style'groups discussed above, broken down by'age
of offender (25 or B0 representing "young" and "old") and previcus DUI

cenvictions (none or one) .
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FIGURE 17. Interpretation of discriminant functions for interactions

between magistrate sentencing style (first two dimensions},age, and

previous DUI convictions (Model A I)
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FIGURE 18. Discriminant function scores .on Dimensions I and II for age, previous DUI and magistrate groups
(first two sentencing style dimensions) -~ Model A I
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FIGURE 19. Discriminant function scores on Dimensions I and I1I for age, previous DUI and magistrate groups
(First two sentencing style dimensions) - Model A I '
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Discriminant function scores on Dimension II and III for age, previous DUI ‘and magistrate groupse

Figure 20.
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.The four sen;enéing style groups behave in the ﬁay we would expect.

The RL (restricted licenée)'group are highest on dimension 2 and lowest

- on dimensirn 3 (Figure 29), indicating the hLigher probabiiity of a

restricted licence in this grdup: The HF (heavy fineslgroup are higﬁest.‘
on dimension 1, the general touéhnegs dimeﬁsion; indicating the f:'
contributién of heavy-fiqgs to the.penalty; Both the NRL (no restricted
licence) and LF (low fine) groups are lower on this general toughness
dimension; confirming that the first discriminant function derived from
the magistrates' analysis may be viewed as ai"tqughness of magistrate”
dimension. Améng the "tough" magistrates, the RL group give restricted
licences while the HF group tend toward bonds with short diSQualificétion

periods but heavy fines. Anong the “"lenient" magistrates, the NRL group

~ tend also toward bondé with short disqualification periods, while the LF

~group (it seems) simply impose a light tariff style penalty consisting

+

mainly‘of'a small fine and disqualification.

Perhaps of more interest ﬁhan'the simple differences in penalties
imposed by magistrates witﬁ différing styles are the various effecté of
sentencing style on the effects of other variables, pérticularly‘age and
previous DUI convictions. Focussing first on previous DUI convictions,

it seems that the difference between tough and lenient magistrates was

~greater for first offenders than for second offenders. Thus taking

either_age group, the difference on dimension 1 between the HF or RL-groupS‘_

treatment 0f first and second offenders was less than the corresponding
figure for the NRL or LF groups (Figure 18). ' In other words, lenient
magistrates are particularly likely to exercise leniency with first

offenders; there is relatively more consensus among magistrates cn the

'general level of penalty severity for second offenders.

-Looking further, to dimensions 2 and 3, :it 'is necessary.tc .consider

young and old offenders separately. Among the older group of offenders,

in allmagiztrate groups there was a movement to longer disqualification pericds,
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heavier fines aﬁd bonds for gecond offehders) but among the tough
magi;trates (RL and HF groupsi.there was also a movement toward the use
of impriéonﬁent (since amqné thesé éroups the difference between first
and second offendérs was greater on dimension 3 than dimension Zi; .This
again is consistent Qith our view of them as being generally tougher, and
is supported by the raw data.. Among the HF group 5.4% of second offenders
were imériéoned; compafed witﬁ 1.3% in the two lenient aroups. The RL
gfoup was slightly abové average a; 1.9%:

Magistrate seﬁtencing style also affected the response to previous DUI
conviction among offenders in their mid-twenties, but in a different wéy'

from the older group. In the RL group there was a noticeable shift away

from the use of restricted licences for second offenders, and in the HF

- group an increase in all types of penalties, including imprisonment.

In the two more lenient groups, all'éigégg_imprisonment were used more
freéuently for second offenders. '

So far in interpreting Figures 18, 19 and 20 we have focussed on the
interéction between magistrate and the previous DUI convictions of the
offender, regarding age as a moderéting influence. One can reverse this
perspective,'and focus on the interactions between:maéistrate and offender's

age. ' Among first offenders older offenders are lower on all three

dimensions than those in their mid-twenties, whichmeans that they receive

"more lenient penalties and 556A's in particular. Within magistrate

groups: age differences on dimension 2 are less in the LF and NRL groups

than in the two tougher magistrate groups, while the age difference in the

HF group is nearly twice as great on dimension 3 as in other groups.

Togefher these.patterhsvsuggest that the HF group are particglarly likély
to favour older offenders with SSGA'S, or perhaps are partiéularly unlikely
to, favour younger 6ffenders in this way. In addition, among firét
offénders, the RL group teﬁd tp give restriéted licences across all age

groups (at least older than 25).
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For second offenders, the following conclusions may be drawn:
the "tariff" groups (HF and ILF) tend to restrict penalties for the older '
offenders to fines and disqualification, with the severity of both these

penalties'being lower than for young offenders. Of course the heavy

fine (HF) gfodp still tend to be tougher than the 16& fine (LF) group.

In.addition, offenders in their mid-twenties were ét greatervrisk of
receiving_a bénd without a‘finé from LF maéisﬁrates and imprisonmenﬁAerm
the HF magistrates. By coﬁtrast with the "tariff" groupé of magi#trates;_
the RL and NRL groups redﬁced not only fines and disqualificationéifor
older offenders but also the use of bonds, but did not vary the uselof i
imprisonmenﬁ or bonds requiring surety (i:e: bonds without fines).

Figures 18, 19 and 20 contrast two age groups only; As menticoned above,:
age was analysed as a numerical variable, and it is possible to plot the
gontribution of age to penalty for differeﬁt magistrate groups, covering
the range from 18 years to 70 years of age. There aré too many such graphs
to include all of them; by way of illustration Figuré 21 shows the pattern.

on the first two dimensions for first offenders appearing before HF (heavy

fine) magistrates.
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Figufé 21 éhows very clgarly that‘agqng HF magistrateé'18 and 19 year
616 first offendérs, and particularly 18 year olds were singled out for
special treatment. Much the same-pattern was evident for the kL group,
but not for the two more lenient groups of magistrates. Eighteen year old
offenders represented 4.7% of the total sample, ana 19 year olds 6.2%,
'so_thé particular tre;tmeﬁt of thése.groups is quite important numexically.
The interpretétioﬁ seems qﬁi;e cleér: tough magistrates (HF and RL) impose
particularly tough perialties on lé year old first pffenders,vﬁhile.thé
lenient magistrates do not .single out this particular group. _Again; there
are quite important differences between the two tough groups, with the RL 
mégistrate démonstrating their qughness by withholding restricted liQences
from 18 year olds; but less so from 19 year old offenders.

" Restricting attention to second offehders, the two tough magistrate groups
were once agéin obvious by their treatmeng of 19 and 20 year olds (there
were very few 18 year old second offenders). In summary; the RL gfoup
éhowed no mercy to 19 year oldé, imposing tough fines and long periodé of
diéqualification, but increased the use of restricted licences and reduced
the fines and«disqualification periods as offenders got older. HF magistrates
imbosed bond§ with heavy fines ané disqualificatioﬁ on 19 year olds, but
quickly reduced the use of bonds and general levels of fine and disqualification
és offenders got older.

19. |

V'The evidence'marshalled in.para.’ls abbve is sufficiédt to demonstréte
beygnd_any reasonable doubt that not only does thé penalty for a arink/drivé
offence depend on the sentencing style of the particular magistrate heaxing
the'caée, the impact of both legal and extra-legal factors (parficularly |

previous convictions and age) on the penalty is dependent, to some extent,

‘on sentencing style. . Sentencing style, in the way it has been defined ahd

-measured in this analysis, seéems to reflect not only a preference for

certain kinds or levels of penalties but a way of organizing information
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and assessing the characteristics of 6ffenders. Among the more proﬁOunced ‘
aspécts of these differences-was the treatment of first 6ffenders and'the.
freatment of.18 year olds iﬁ particular. Thus "lenient" magistrates weré
éarticularly so for first offenders; ftough" magistrates were particularly
so on 18 year olds; Tough (heavy finé) magistrates made greater use of
impriéonment for young offenders but were relatively quick to grant 556a's
io offenders around the age of 50. Magistrates who used restricted licences
frequently tended to use the Qiéﬁhéidiﬁg of a restricted licence as a way of
increasing the severity of the penalﬁy, and were particularly likely to do
th}s'for 18 year olds. The two lenient groups of magistrates tended to
withhold.the use of imprisonment, even for second offenders. Cutting across
the notion of_"tough" and "lenient" magistrates was the extent to which a
mag;strate used a tariff rather than an individualized (restricted licencé)
approach to sentencing, basing his penalty primarily on a "deserved" amount of
fine and period of disqualification. The analysis in par;. 18 suggests that
this notion of a tariff aéproach may be more appropriate for older than for
younger ofﬁenders, since it was iﬁ the older group that the tough and lenient

tariff magistrates were most clearly distinguishable in terms of amount of

fine 'and period of disquaiification. Younger offenders tended to receive

. bonds and imprisonment in addition to tougher fines and disqualification periods,

perhaps reducing the usefulness of the tariff idea as a basis for explanation

unless bonds and imprisonment can be clearly "priced".

20.

| The aﬁalysis reported:in para 18 iépresents only one aspect of the
interact;on_between magistrate sentencing style and other factors. Model
B I, théh paralleled Model A I but restricted the dependent variables tc
amount of fine andvperiod of disqualificatién, also isolated several such
intefaction éffects,vénd in additiontModel A I involved several interaction

effects not discussed above. = All interactions arising from Models A I and
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B I which involved magistrate sentencing:style are summarized in Table 8.

Tabla 8. Interaction between maaistrate sentencing style and offender/

offence characteristics, derived from Models A I and B I.

Sentencing Style Constructs " 'Offender/offence " Model
' : Characteristics
- Fine/no fine - Rest.licence/no rest., X Age ) ‘ Al
‘ licence Previous DUI - ' '
(Figure 1)
Boﬁd/no bond - Balance of fine & X Previous DUI o AT
' , disq. ’ :
(Figure 2)
Magistrate severity ‘X Previous DUI ' Al
(Para. 4) : Legal representation

Blood alcohol concentration

Fine/no fine - Rest.licence/no

rest. licence .X Blood alcohol concentration B I
(Figure 1)
Bond/no bond - Balance of fine & X Previous DUI B1I
disq. Blood alcohcl concentration
{Figure 2) Age

The agalysis in para. 18 dealt with the first interaction texrm lisfed
in tableua. Note that these various interactions cannot be intérpreted
in.compléte isolation from each other, since.there are ter@s‘which overlap.
Fo? example, number of pre#ious DUI convictions seems to héve a parvasive

influence - or perhaps more accurately, the way a magistrate weighs previous

~convictions in determining a penalty is dependent on all aspects of his

. particular sentencing style. Thus in order to come to a complete

under standing of the role of previous convictions in determining the penalty,

nearly all interaction terms need to be interpreted in the manner of para. l8.

. This detailed analysis is not undertaken in this short repcrt. The only

cther interaction term which will be examined here is the one involving

legal répresentation (see péré. 21 .below). ‘ Hoviever it is worth making

“two more general comments about Table 8 before leaving it.  Firstly,
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interactionsipﬁolying the generéi magistfate éeverity dimension appear
only in Médel A I. This is understandable, since as the discussion in
para. 4 éﬁphasized; this severity dimengion related particﬁlarly to the
behaviour of one magistrate in the use éf imprisonment, restricted licénces
and bonds ~ variables not included in Model B I. Secondly, the magistrate
constructs involving the baiagce cf amount of fine and pgriod of
disquélification are particularly p?ominent in Model B 1I.

Again this is understandable, given that Model B I focusses exclusively
on those variables determining the amount of fine and period of licence
disqualificatioﬁ.

21, Magistrate Sentencing Style and Legal Representation

It will be recalled from para. 17 that legal representation had an
impact on most aspects of the penalty, particularly the period of licence
disgualification. Model A I yielded one additional piecg of information
of great importance: the effects of legal representation vary with the
tqﬁghness or leniency of the magistrate. The measure of severity which
emergad as important in this model was not that derived from the
discriminant analysis (Figure 1)} and discussed in para. 18, but the more
general measure derived from the canoni;al correlafion énal?sis reported
in peara. 4. As discussed in péra. 5, this measufe is not tﬁe most
efficient way.of discriminétihg between magistyates since factors such
as'the individualization of penalties throughﬁestricted licences and the
preferenéé for a tariff style penalty need to be taken into consideration..

However, the canonical severity dimension dces have the virtue of

simplicity of interpretation and was successful in isolating one

.particularly tough magistrate. In any case, it was this dimension which

proved important in understanding the impact of legal representation.
It can be seen from Table 8 that the séverity construct interacted
with three variables: previous DUI, legal representation and blcood alcohol

concentration. The set of interactions accounted for 3.3% of the variance,
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_rather more than the .5% of variance explained by legal representation on

its own in Model A II. Four discriminant functions were significant
at .0} or lower, but the firstAthree accourted for 94.4% of the vwariance.

'Fortunately only one of these dimensions (the second, accounting for 35.5%

of the variance) was relevant to the interpretation of the severity by
representation interaction. Of course for a complete dinterpretation of all

terms in the set (including magistrate severity) it is necessary to

examine all three major dimensions, but this analysis is not reported here.

Dimension II was almost identical in form to the discriminant function,

described in Figure 15, which captured the effects of legal representation

in Model A II. Reference to Figure 15 is therefore sufficient to under-

stand the present analysis, since the other two dimensions were not

o

relevant to the effects of legal representation. The crucial point to

note is that tough magistrates (on the simple severity scale) were much

3
more affected by representaticn (or its absence) than lenient magistrates.

£

‘Although in all cases the represented group was more likely to receive a
556A or bond with a short disqualification period and were less likely’
to get long disqualification periods or go to prison, this trend was more

pronounced among offenders appearing before tovugh magistrates. Since

_disqualificdtion period was the single penalty loading mc st heavily on

dimension II (as in para. 17), we would expect that the differential effects

of representation among magistrate groups would be most apparent for

period of disqualification. This is in fact the case in Table 9, which

presents descriptive statistics for magistrate and representation groups.




(
Table 9. ~ Penalties by legal representation and severity of magistrate. {j
' High severity * Medium severity ' Low severity

-Legally ... .. Not.legally Legally .. .. Not. legally Legally Not legally .
_represented Trepresented represented represented ‘represented’ representeLJ

Mean disq. 10.0 ) 12.0 8.4 9.3 ' 7.3
(months) ' . ' : i

Mean fine ($) 199 194 177 157 - 157 143

First offenders:

$ 556A 9.9 5.3 12.5 7.5 13.7
% rest.licences 18.9 - 11.9 13.8 6.3 .5.1
Second offenders:

% bonds 16.2 12.0 14.4 7.1 7.4
% rest.licences 8.7 5.2 14.4 5.7 10.3
% prison 3.0 6.3 0.6 4.3 1.4

Total 1476 ) 2560 1489 858 1649

As éxpected,_penalty severity generally deciined with magistrate severity, and in
nearly all cases the represented group received lighter penalties. in addition, in
nearly all instances the low severity group exhibited the smalleszt difference
between the represented and unrepresented offendefs. Thére was no difference at
all in mean disqualification periods, compafed with a month for medium severity

magistrates and two months for the toughest magi;trates. As predicted by the
discriminant analysis, legal representation had‘no impact on fines for any group.
The péttern for cther penalties was rather mixed, but generally the differences_
were sinallest within thevlenient group, with the exception of 556A's (representation
had. a qniform effect across magistrate gfoups) and restricted licences for second

offenders.

The appropriate conclusion from all analyses, with respect to legal replespntatlon,

would seem to be that the cost involved in retaining a solicitor is worthwhile not
ih direct financial terms but in terms of other components of the penalty,
particularly if one’s offence is sufficiently serious to make imprisonment a

possibility. Moreover, if one has an occéupational need for a car, hiring a lawyer
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definitely seems worthwhile especially if the magistrate is not at

the most lenient end of the spectrum. On the other hand, it is only
possible through’representafion to reduce marginally one's losses if
appearing before a tough magistrate; a better general poliCvaould be

to commit one's offence in an area under the jurisdictionof a lenient

"mégistrate, in which case it may be worth the risk of representing

oneself.



finesk the use of restricted licences, the use of bonds and the relative

"balance of fine and'disqualification period.
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CHAPTER 4. ) DISCUSSION AND IMPLICATIONS

1. Summary of Results

Before considering some implications of the statistical analysis it may
be useful to summarize the major findings. Firstly, there were variations

in penalties from court to court which were not explicable in terms of

variations in offender/offence characteristics. The evidence therefore

3

points to the existence of disparities between magistrates, or what Gottfredson

et al (1978) refer to as "unwarranted sentencing variation". Moreover,

it has proved possible to identify the major dimensions of sentencing

variation. Although it is possible to classify magistrates according to

3

their general degree of toughness or leniency (the canonical correlation
analysis), a more efficient (or discriminating)classification involves, in

addition, the notions of individualization of penalty through the use of

I 3

restricted licences and the notion of a tariff approach which attempts to

scale the punishment (particularly the fine) to the perceived seriousness

—

of the crime. In more concrete terms, the aspects of the penalty which

most clearly distinguished magistrates were the level at which they set

Secondly, extra-legal factors, particularly age and occupational status;

exerted an influence on the penalty over and above the contribution of factors

such as previous convictions and BAC. Age effects were not a simple
reflection of driving experience, and the very young (18 and 19 yesr cld

offenders) received particularly severe penalties. 'The youngest offenders

s SO i [ s B o B s

were at greater risk of going to prison or receiving a bond, were much less

likely to get a 5563, and also received longer disqualification periods and
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heavier fines. Offenders not in the workforce, particularly the unemployed

and those classified as pensioners, were penalized more severely than those
in the workforce, while the occupational status of the empioyed was

negatively related to penalty severity. . The small number of A status

(professional) offenders received particularly light penalties. .

- Of course legal‘factors exerted a strong influence on the penalty, and

”in fact interacted with the extra-legal factors. Previous DUI_convictions

emerged as .the single most important determinant of penalty severity (folliowed

closely by the magistrate) but the effect of previous convictions varied
to some extent with the age and occupational status of the offender. Thus,
for example, variations in penalties between status groups was less marked

for second offenders than for first offenders. Surprisingly, BAC exerted

"a relatively minor influence on the penalty, despite the fact that it is

widely regarded as an objective indicator of offencé seriousness.

Legal répresentation emerged as a minor but significant fgctér in the
determination of most aspects of the penalty. Representation Qas a
"significant" factor both in the-étatistical sense and in the sense that
it made a real difference to the penalty received, For éxample, unrepresented
offéndexs received disqualification ﬁeriods up to 50% longer than those.
imposed on represented offenders. However, there was an important interaction
between representation - and magistrate, with tqugh'magistrates apparently
being more inf}uencéa by a solicitor than leﬁient magistrates; |

The representation/magistrate interaction illustrates perhaps the most

'theoreticaliy interesting finding of the analysis: that magistrate sentencing

. style has an influence not only in its own right but also an influence on

how other factors, particularly previous DUI convictions, are perceived

- and weighted in the determination of a penalty. Thus, for example, there

was a bigger difference between lenient and tough magistrates for first

offenders than for gecond offenders. As a . second example, tough.magistrates
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were particularly harsh on 18 year old offenders, while among.lenient

magistrates there was little difference in their treatment of offenders in

-the 18-22 year cld age range.

2. Principles of Sentencihg

If we accept that the patterns described above reflect a conscious (if

not entirely rational or consistent) intention on the part of magistrates

to relate the penalty to aspects of the offender and his offence, then it

would seem sensible to review briefly those principles, enshrined in
previous judgements, which are supposed to guide the sentencerin his

decision making task. Following Potas (1979), we may make the following  '

.statements (which are a selection and paraphrase from a larger list of

principleé abstracted from a number of recent decisions):

*  One of the main aims of punishment is the protection of the community.

*  The several purposes of punishménﬁ, including deterrence, retribution and
rehabilitation are means employed for the attainment of‘the protection
of the community.

*  Punishment rust not only fit the crime, but alsc the offender.

- * fThe sentence should be a sufficient deterrent both to the offender and

to others(specifig and genéral_deterrénce).

* The sentence should be commensurate with the seriousness of the crime.

* By virtue of the pfinciplesAof justice and humanity, sentences should
examine the offender's background, estimate his probable future life and
conduct and other effects of sentence on thése. (How?ver, this enquiry
is subsidiary to the determination of the appropriate améunt of punishment.)
Emphasizing this l;st point we may quite Potas-(l979, p-81):

"To impose a sentence in excess of that which is commensurate with the
gfaVity of the offence even though it may serve the object of prptecting

. the community is both cruel and tyrannical."

, ) £
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3. VAssessment of Consensus and Conflict Theories

The émphasis on protecting the commupity through punishment is clearly
c;ose to the coﬁsensué model outlined in Chapter 1. According to the-
consensus hodel, punishment should be geared to the legally defined ‘
seriousness of the offence;'the nﬁmbef'ahd seriousness qf the offendér's
p;evious convictions; ;nd ﬁo the harm or potential harm to the.cpmmunity
caused by the offender iﬁ the commissionvof the offeﬁcé; The consensus
model receives mixed. support from the analysis{ In coﬁmon consciousness
(and in some legislation, such as the Victoriani the BAC ié a yardstick Of.
qffence seriousness; yet on the whole magistrates in this state apparently
dq not attach a great deal of weight to this factor. This is really quite
surprising, in view of the well known correlation between BAC and crash
p#obabilityA(sée fof‘example_the House of Representatives Standing Committee
Qn Road Ssafety, 1980), and suggests that some magistrates may be wérking
wifh a different concept 6f "harm to the community".

The importance of previous DUI convictions is consistent with the
prediétions of the consensus model. Previous convictions are probably

regarded as a measure of blamewcrthiness and are also probably taken as an

index of future behaviour. It is interesting to note that only previous

drink/drive or traffic offences are regarded as relevant - criminal history

failed to emerge as a significant predictor of penalties when other factors

were.taken into account. | This supports, the argument presented in Chapter 1
that drinking and driving is not perceived as a crime, and that "blame-
worthiness" iéjseen in the context of delinquent driving rather than in fhe
mére generél cdnfext of law breaking and criminal behaviour . If this
interﬁretation is correct, it may explain othex puézling'features of the

sentencing patterns (see below).

ey

The strong version of conflict theory ({cutlined in Chapter 1) is supported -

by the analysis. In other words, therée is evidence for the role of extra-
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legal factors, over and above the'contributién Qf leéal (consenSus.thedry)'
factors. Social class effect§ seem partiéularly strong, whéther one defines
class in terms of én.ordinal rankiﬁé of'stétusés; as a dichotomy of

unskilled versus the rest, or as a more Cdmpléx set of categories,including
those not in the workforce. The predi;tions of Chambliss (19€9) and of
Chambliss and éeidman (1971) are correét; in thé_coﬁte*t of thé present
analysis. However their explénation; based on thé idea of bureaucratization,

seems less likely than an explanation based on the principles of Sentencing

listed in para. 2 ahove.

It is an accepted principle that sentences should (or may) be
individualized to fit the offender. This ma& be for'reasons of “justice
and humanity", s that the penaity imposed is less severe than the
sériousneés of the offence would warrant; “An example of this practice could
be-the granting of a restricted licence to ease the hardship which could
flow ffom the loss of job entailed in loss of driver's licence. Another

L . Cd
reason for individualizipg the penalty could be the calculated risk of re-

offending. Offenders judged tc be "high risks" may be penalized more

severely in order to deter them from future crime. ~ A further basis for

. individualized penalties could be the perceived need to protect the community.

For example, licence disqualification or imprisonment might be imposed on
an offender who, because of his dependence on alcohol or anti-social

attitudes, is considered to be too dangerous to let loose on the roads,

~at least for a period.' The key idea here would be incapacitation rather

than deterrénce.
Once the idea of.inéividualizatiOn.is accepted, it is easy to see how

;éocial'class could bgcome an important factor in defermining a penalty.

At the simplest level, -those least able to pay a fine- (those not in the

‘workforce) would be expected to be fined less heavily than employed

offenders, on the grounds of humanity. This was exactly what was found.
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However, a number of the non-workforce groups were pénalized more heavily
in other ways (particularly through imprisonment and licence disqualification),

so that the overall severity of the penalties they received was very high.

- To understand this we need to look at some of the other grounds for individ-

valization, as well as the particular characteristics of the non-workforce

groups.

It is likely that the pensioner group was largely alcohol dependent and

unable to. work, since only a minority were past the age of retirement.

It is also likely (Homel 1980) that théy exhibited a variety of socialland
pérsonal problems which éaused the maéistrate to see them as a "high riSk".
Similarly, many of the unemplofed could have been seen as alcohol dependent,
and in any case may not have beeﬁ able to demonstrate the "ties with the
community” which would have ;1lowed the magistrate to see them as deserving
.a second chance (Cloyd, 1977); , Housewivés are another special groupi

There is evidence that most women offenders are screened out at the stage

of éppreﬁension (Hémel, 1980), so that those passingvthrough‘to the sﬁage

of sentehce are likely to-be seen as particularly troublesoms, or as chrénic
alcoholics khehaving in a manner not at.all aporopriate teo a lady.v
Significantly most of these women wére oldér; éupéorting the idea of a
chronic drinking problem developed over a number of years. With respect

to these three ncn-workforce groups, it is useful to recall Ghsfield's (1976)
comments on the coﬁsequences of redefining the problem of drinking and

driving within a psychiatric framework (see Chapter 1). The problem':is

"~ shifted to people who are 'sick' and quite likely morally suspect anyway,

and so the legitimacy of the social hierarchy is reinforced. It is also
worth recalling that in a study of ACT drink/drivers, Broom and Cushing (1980)

found an "alcbhol dependent" group who were fined much more heavily than

~other groups.

The final non-workforce group -.students. - is in a rather different]categoryr
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The analysis:suggested two distinct subgroups: a small number,
probably from a "good" social background, who received 556A's, and the

remainder who received longer disqualification periods than average for

" their age group. The explanations for the heavier penalties would seem

to lie in the image of students as rebellious and irrespohsible, reinforcing
the magistrate's belief that as young offenders they should be kept off the
rocads for thé s&ke of the community. ”

Some of thé arqguments presented abo&e are sgpeculative. However, some
such set of processes must be operating to explain the observed penaltieé.
Perhaps the key point to note is that these groups are seen as a'dangér,

or potential danger, to the community and are therefore deserving of heavier

‘penalties. This logic behind this practice is examined in more detal

below.

The notion of "previous character ana conduct" is undoubtedly crucial
in explaining the light penalties imposed on high status (paréicularly A
statgs) offenders. Section 556A of the Crimes Act, described in Chapter 1,
makes these considerations explicit. th is more deserving of humane
treatment tﬁan a man -who has demonstrated through his past record, profession
andlcommunity activities that he is (apart from the aberration which brought
him before the court) respectable and‘responsible and moreover unlikely tq'
offend again? In addition, as suggested in Chapter 1, the magistréte is

more likely to feel closer socially to the white collar offender, sharing

with him values and modes of communication. Although not explicitly

anaiysed in the present study the dress, demeanour and attitudé of the
whité collar bffender unéoubtedly help tc create the.image of deference
to the court and contrition for the offence which could incline the
@agistrate to&ard leniency.

In sﬁmmary,iwe are compelled to reject Braithwaite's (1979) conclusidn
that “the tidelbf evidence is turning against the assumption that there is

allmpervasiVe bias against the lower-—class cffender in the criminal-justice

v
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system" (p.43). = The evidence marshalled in the present study supports

the existence of such an all-pervasive bias, at least in the sentencing of

Conflict theory must be seen alongéide

consensus theory as having an important role to play in explaining the

sentencing process.

5.. The Role of Legal Representation

The analysis demonstrated the importance of iegal representation to
the‘outcome, even~when oﬁher factors weré taken into account. No Stgdy'is
final, and there is no doubt that othef'vériables couldihavékﬁxﬂiincorporated
iﬁto_the analysis.  However, the case in favour of legal representation
must now be séen as ver& strohg, contrary to the conclusions of the
La Trobe (1980) study. The conciusions of the early study by Vinson and‘
Homel (1973) have been confirmed, at least for the majdr offence of drinking
and driving, and in fact the sizes of the effects found for the 1976 data were

’ 4
comparable with those indicated (for drink/drivers) in the analysis of the

1972 data.

- . Surely the immediate regponse to this analysis must be to redouble efforts

to ensure that all defendarts at magistrates'-courts have the opportunity

fqr legal fepresentation, either through a private solicitor or.thrqughv
legal aid (the Public Solicitor in ﬁSW). As noted in Chapter i, thére was
a steady increase in the pércentage of drink/drivers legally represented in
NSW even before‘the expansion of Public Solicitor work in 1976. In the
prgsept study, baéed on 1976 daﬁa, 64% of offenders were represented,
mainly by.private s§licitors. The current rate of representation is
around 80% for drink/drivers and around two thirds for all magistrates'
qourts-defendants‘in NSW! The NSW Law Foundaﬁion is currently compieting'
an'evaiuatiOn of the effects of leéal,representatién (pdbliC'éﬂg_private)

v . . v :
‘for eight offence groups. Without anticipating the results ofvthis study;

we may assert that it is in the best interests of all drink/drivers (with
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the:pQSSible exception of those appearing before the most lenient magistrates)i
to be represented in court by a solicitor; A similar statement cén
probably be'made for other classes of offenders. It therefore becomes an-
urgent researqh question to determine why 20% of drink/drivers (and a‘third
of all defendants) are stilivnot represehted;

As Carlin and Howard (1969)_point out, there are a number of reasons why
people may not seek legal representation. Apart from the b;sic conditions
of being aware(Sfalegal problem and willingness to take legal action (éonditions
where Qre forced on the drink/driver when he is arrested), an offender must
also have éccess»to a lawyer and believe it possible to obtain his sexvices.
The existence of Legal-aid in all states has gréatly eased this problem for

the poorest and most unsophisticated groups, but there does seem to be an

element of uncertainty concerning the role of the Public Solicitor in NSW

in representing drink/dri&erc. The Public Solicitor is supposed to be
restricted to criminal matters, but as we saw in Chapter 1 there is
fundamental uncertainty as to whether drinking and driving is really a crime.

As a conseguence, motoring offenders are>only supposed to be given l=zgal aid
if there is the possibility of imprisonment or loss of licence. Despite
the fact that these conditions would seem tc be met for drinking and driving,
it remains a grey area. Clarification of guidelines would seeﬁ to be a

high priority.

It is likely of course tﬁat some offenders choose not to be rxepresented,

calculating that the, possible benefit will be outweighed by the certain cost.
As we. have seen, in some cases this is prolably the most rational course
of action. There is, as Blumberg (1969) points out, the need for more 2

systematic data on the function of defence counsel, and in a sense some

sort of advertising of the services which can be performed by a legal

representative in drink/drive cases. The aim should be to ensure that all

defehdants are able tc make a rational and informed decision regarding the

costs and benefits of legal representation.
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6. -Young Offenders

- In addition to social class ahd legal représentation, the égé;of the

~offender emerged as an "extra-iegal" factor strongly related ﬁo outcome.

In fact age effects pervaded ali aspeéts of the analysis, and often exceeded

in magnitude the effects‘of occupation and of legal representation. It is
-important to.note that contrary to the speéulations of Broom and Cushing (1980),

age effects existed over and above the effects of driving record. The

two factors were correlated but made separate contributions to the penalty.

"It Seems that thz explanation for the strong age effects lies in'the way

in whiqh drinkiﬁé and driving is perceived. We saw in para.'3 apbove that
_ tﬁere-is a ceftain amount of "tunnel vision" in fhe way in which the dfinking

driver is regarded, since his criminal record is generally ignored. ‘As part. .
~ of the same process, great attention is focussed on those aspects of the

offender and his offence which are seen as relating to driving behaviour.

It is not difficult to see why the age of the offenéer is accorded so much

weight, given the strong emphasis on deterrence and protection of the

cémmunity in sentencing philosophy and giQen the stereotype of the young

driver as "the most skilled but also the most killed". Personal experieﬁce .
.oh the roads( together with coﬁntless étatistics and expert repqrts} would

reinforce iﬁ the magistrate's mind the need to protect the community from |

réckless,ldangerous and ir£esponsible young drivers. The need for such

protection appears to be aparticuvlarly high priority for the tough magistrates

identified in the analysis. It is of great importance that the NSW Law

Foundation study referred to above éonfirmed the existence of age effects for

drinking and driving but for no other offence (Cashman, Homel and Sowerbutts,

in preparation). This finding strongly supports the thesis that drinking

and driving is perceived as a motoring offence rather than as a crime and

o _ . .
-that © this has profound consequences for the sentencing process.

Perhaps the most crucial question is whether the policy of peﬁalizing
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young offenders more severely is justified. Does it in fact achieve the
objectives of protecting the community? There are three separéte'issues

here: specific deterrence, general deterrence and incapacitation. Taking

specific deterrence first, it is possible, on the basis of extensive research

undertaken by the present author (Homel, 1980, 1981 (b)) to state quite
categorically that tougher penalties do not deter offenders from repeating
the offence of drinking and driving. There is socme evidence that heavy

fineslhavé a deterrent effect on a small group of drive disqualified offenders

and that long disqualification periods discourage "good risk" offenders from

committing further motoring offences (cther than drinking and driving). By

and large; however,‘heavy penalties do not prevent drink/drive recidivism.
it is.necessary therefore to reject specific deterrence as a basis for
individualized penalties.

Wiﬁh regard to general deterrence, we can again be quite brief and
definite.‘ Ross (1981) (see also Homel, 1981 (a)) has shown’that general
deterrent effects can be achieved througn police,enforéement -~ which increases,
at least temporarily, the perceived‘?robability of apprehension - but that
increases iﬁ.penalty severity (either through legislation or through penalties
imposed by judées'and magistrafes) do'égg_red;ce the extent of drinking and
driv;ng. In his own words:

"The three studies evaluating efforts to increase the severity

of penalties provide little evidence supporting the effectiveness

R .F o~ 1
of these efforts. (Ross, 1981, p. 19)

In other words, general deterrent effects are achieved by increasing the

percefved probébility of apprehension{\ they are not achieved, at least
under.currgnt_social arrangements, by tougher penalties. General deterrgnce
Eannot,“on_the basisvof present rgsearch findings, be invoked as a
justificaﬁion forrpeﬁalties imposed on any particular grcup of drinkiné
drivers. |

The final way.in which heavy penalties imposed.on young offenders could

act to protect the community is through incapacitation. In other words,

: ©
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licence disqualification or imprisorment could operate to prevent physically

- an offender from driving for a period. Incapacitation through imprisonment

must have been a consideration iﬁ the minds of some magiStrates; since yoﬁng
men.had much higher probabilities of imprisoﬁment, other things beihg equal.
However, the efflcacy of llcence disqualification in this regard must be
qgestioned; since about 50% of‘offenders drlve while dlsquallfLed (Homel 1980)
The probleh of courge with imprlsoﬁment as a peﬁalty - conceding its value

as a form of.incaéacifation ; is that its severity usually exceeds that

justified on the basis of offence seriousness.  No doubt many ydung men

could be removed from the roads for six months if they were sent to prison,

but this practice is hardly likely to be seen as just. We need to recall

‘Potas' words (para. 2) concerning "cruel and tyrannical® penalties.

The conclusion seems very clear: the pollcy of penallzlng ‘young coffenders

must be rejeeted as belng w1thout SCLGHtlIlC or moral ]UStlf’C&tLOh. This

is perhaps the most important conclusion to be drawn from the pra2sent analysis.
It is worth recalling Foster's words {quoted in Potas, 1979, p; 38):

"The over-riding consideration when dealing with ycung first
offenders, who are only just out of the age group ia which
they must be dealt with as children, should be that of
rehabilitation and to give them a chance, if they wish to take
it, of demonstrating that they are capable of living their
iives so as not to bring ehemselves again in conflict with
criminal law ......."

7. Sentencing Digparities and Sentencing Guidelines

The rejection, of specific and general deterrence as a basis for

individvalized penalties, and the limited role of genalties which incapacitate,;

had consequences beyond the treatment of young offenders. The final major

problem which the present research has highlighted is the enormous variation
in penalties from court to court and .the pervasive influence of "magietrate '
sentencing style'. It is arguable that one reason for these disparities is

the cmphabx" currently placed on individualizing the penalty. It is clear
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however that even a "just deserts” type model of sentencing (Von Hirsch,
1976), in which tﬁe punishment fits the crime; woﬁld still yield disparities
since wé saw in Chapter 3 that‘tough and lenieﬁt'magistrates'vary in the
weight which they accord even to basic variables like previous drink/drive
convictions.

A number of solutions have been suggested to.the problem of.sentenciﬁg

disparities (see Potas, 1979, for a good review). Over simplifying the

alternatives, we may mention (a) sentencing councils, (b) a legislative based

system of presumptive sentencing, (c) appellate review, (d) sentencing
guidelines. The idea of sentencing councils is that judges consulf with
colleagues before imposing a sentence on a convicted offender. It is
difficult té see how this approach could work in a busy magistrates court. .
Presumptive sentencing makes extensive use of mandatory minimum sentenceé
and attempté to specifty (through legiélation) a narrow range of penalties
for an ofifence with certain specified characteristics. Legislation in
some states of Australia (such as Victoria) has gone a long way in this
directicn, specifying penalties for offenders with given BAC/previous DUT
characteristics: Movement in this direction has also occurred in NSW, with
the introduction of minimum disqualification pericds in Deéembér 1979.
Pofas' conclusiéh concerning this approach seems appropriate:

' "The lower limit is best left to be determined in accordance with
common law principles. Otherwise the scope for individualised
penalties and the ability of the courts to respond adequately
to changing circumstances, including changing community standards,
attitudes or needs will be endangered.” (p. 88[

Appellate review of sentencing is a form of control . ovef excessivély

heavy penalties which is built into the current {British and Australian)

judicial system. In 1976, only one PCA offender in forty (2.6%) appealed

’agéinst-the severity of the penalty, élthough the correlation with magistrate

soverity‘(Chaptcr 3) suggests that the system may have worked to some extent

in reducing the gap between tough and lenient magistrates. It is clear,
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however, that‘although appellate review could be extended in scope (Potas,

1979) it cannot completely eliminate sentencing disparities. A method which

addresses itself more directly to thi; éroblem is called séﬁgéﬁeiﬁé.guidélines
(Potas, 1979; Gottfredson et.al. 1978) In brief, sentencing guidelines
suggeét a range of penalties, based on the average behaviour of all judges
or ﬁagistrates, for an offence of given seriousness ana for an offendér with
é givén-degree of blameworthiness or'cﬁlpability.: Where the judge-depa;ts
from the guidelines, he is required to give reasons (in wri£ing) for his
decision. Sufficient departurés from the norm-would mean that fhé.guidelines
Qould'themselQes be altered to accommodate or reduce future depargures.

The use of sentencing Quidelines has been widely discussed in recent years,
and actually implemented for parole decision making in the United States.
One Australian judge commented (Australian Law Reform Commission, 1980, p. 272)
that sentencing guidelines are an attractive and inte}ligent compromise
between the two extremes of guesswork and mandatory penalties. Moreover‘
80% of NSW magistrates feel there is a need fgr greater uniformity in -
sentencing (ALRc; 1880, p. 362), although (again from the ALRC(report) it is
ieéé_clear that they wish to see guidelines implemented ({p. 248). | As
Tarlihé 11979) has commented, the gdideline system as developed in the US
only stafes whether an offender shduld be imprisoned and for how'long; there
is no guidance on the type of non-custodial séntence to use. |

As implemented in the US (Gottfredson et.al. 1978) offenders are lécatéd
gt some point in two dimensions. One dimension relates to offence_seriéusness
and the ofhgrvto_?he calculated risk of reconviction. = These two dimensions
accord with factors generally considered reievant to the time to be.servéa
in bfison by a parole applicant before release,vand seem to réf;eét the
feﬁributive and incapacitative aspects of punish;ent. In the parole context
it makes sense to keep people in prison who are judged (either clinicélly or

by an actuarial device) to be high risk, on the grounds of protecting the
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community. . However we have seen that ih the magistrates' courts
incapacitatién has a much gmaller role to.pléy; and the primary considerations
betomg specific and general deterrence. The problems in implementing
gﬁidelines.for sentencing drink/drivers becomé really acute at this point‘—
should é "risk" dimension be included; aé dictated by current sentencing
philosophy, or should heed be paid to the scientific research which questions
_thg effectivgngss of penalties as a way of achiéving a detef?ent impact?
There is no doubt tﬁat a two dimensional system of guidelines could be

constructed, on the basis of the present study (see the full report) giving
weight to offence seriousness and culpability‘on the one hand, and risk of
reconviction on the other (Homel, 1980 has deveioped a‘typology of offenders’
which could be used for developing this last dimension). There is also no
doubt that if this or a similgr system were to be implemented, it wculd
reduce the amount of unwarranted variation in sentencing. In other words
the process of sentencing.drinking drivers in NSW would be;fairer. However,
such a system of éuidelines would leave open the wider question of iﬁi&iﬁf'
sinqe_it would help to perpetuate a systém in which factors such as age and
social class are built-in as determinants of the penalty. It has been argued
that such a system is not justifiable on the grounds of protection of the
- community, althqugh it may under some circumstances be justifiable c¢n the

grounds'of humanity.

It is my view, supported by all the evidence of this and previous research,.

that guidelines shou}d e pursued, but £hat they should be based 6n a "just -
deserts"” model in which there are only two dimensions'— seriousness of
_the’bffencé as measured ﬁy BAC together with the peréeived "danger oxr h;rm

to the cowmunity™, énd the blameworthiness of the cffender as measured by
vpre&ioﬁs drink/drive and motoring cénvictions. The ranges of penalties.
specified for gach.cell in the grid should be sufficiently bhroad to allow

.for mitigating factors, such as unemnployment or number of years driving

experience, but much narower than those which currently obtain. It is

Jo &
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.probable that'such é model Qould enhaﬁce any geheral deterrent properties

of punishment without éffecting any specific deterrent.effedté which may’
 occur. It would-put extra—leéal factors {(particularly age and sociéll

class) back into their place as minor and Justifiable influenCesvon the

penalty, and would ensure fewer disparities in sentencing.
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