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Chapter 8.  LEGAL REPRESENTATION
AND SPONSORSHIP

kY

This chapter 1is concerned with the use of legal represent-
‘ation by defendants and the accompaniment of defendants

by parents and others to court and the sponsorship’
provided by these. It has been demonsﬁrﬁLgd earlier

that the central feature of the court case is the
construction of the moral character of the juvenile The
outcome of the case depends not just on what the juvenile
has done (the offence) but also on what sort of person

the court thinks the def@ndant is. In this regard the

defendant usua fqﬁ&;e 5 sigtance to present a
L) \ K
favourable s§t¥re of his chdrh ter to the court - what
¥
Emersocn %ﬁ) has called a mech (See also Matza, 1264)

Morecover thc absence of such ‘hpoort may be construed by
“s an 1n§a§§§& Of the defendant's bad moral

chazacter;»a eEangamt without sponsors is obvicusly a

the ¢ourt

defendant without worth. Emerson (196% : 137-138) argues
that probation officers attempt to neutralize all sources
of support for the defendant in cases where they want to
totally discredit his character. The lack of sponscrship
presented an image of consensus as to the nature of the
juvenile's moral character. Spoﬁsorship in Children's
Courts can be provided in the first instance by the
juveniles' parents, but also by welfare staff, lawyers,
enplovers, teachers, ministers of religion and so forth.
(Wiseman (1970) reports similar rcles in drunk courts).
In the case of employers, teachers, ministers and other
community notables their sponsorship may be in the form
of written references rather than a personal appearance

in court.



209.

In the past, welfare staff have been much more
significant than legal representatives in performing
the functions of sponsoring defendants. Lawyers

‘have only recently begun to regularly represent defend»
ants in Children's Courts in Australia, Britain and the
United States. This situation arose from a number of

factors including;

'(a) the 'welfare' philoscophy of the courts, with
the related assumption that lawyers were not

necessary,

(b) the unfamiliarity of‘lawyers with Children's
Courts and legislation and the low priority they

gave to such work,

(c) the confusion between the roles of legal

representative and welfare staff,

(d) the low use made of legal representatives by

defendants and their lack of access to lawyers.

Rapid change has occurred in recent years with regard to
these factors due to a number of inter-related reasons.
For example, it has been shown that despite the claims that
the courts make decisions in 'the best interests of the
child', defendants' legal rights were frequently not
protected. In the United States greater attention has
been given to juveniles' legal rights since the Gault
decision in 1967. This has led to the greater use of
lawyers in court. The development of legal aid systens
in Britain and Australia have improved juveniles access
to lawyers (Anderson, 1978; Parker, et. al., 1980). The
priority civen to Children's Court work by lawyers has
.also changed in the light of the above developments.
There are still indications that many lawyers are wanting
in their understanding of child welfare laws and the

customary operations of particular Children's Courts.

A major problem with legal representation in Children's

Courts is the conflict and confusion between the roles
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of welfare staff and lawyers. This confusion arises

from the courts because of the dual orientation to welfare
and punishment. Because of this duality the role of
welfare staff is ambiguous and sometimes conflicting.

This situation also varies from court to court within

the one system, from one case to another and at various
stages in the career of one juvenile (Anderson, 1978).

At times welfare staff represent defendants in the

sense that they act as his sponsor. At other times the
welfare officer may play a neutral role in the proceedings,
while on other occasions he will act in a prosecutional
role. If both welfare staff and lawyers are sponsoring

a defendant, they may present very similar information

to the court. It was shown above that they collect very
similar information from the defendants and that both pleas
of mitigatidn and social enquiry reports, being essentially
constructions of moral character, reguire the same sorts

of social background information. Information sharing
frequently occurs, usually in the form of lawyers using

or making reference to social enquiry reports in their
pileas of mitigation. The confusion of roles is further
complicated by the fact that welfare officers are not
accountable to the defendant or to the public in general
for their actions in court. Their reports are typically
not available to the defendant or his family. They may
contain unsubstantiated informaticn, moral judgements,
pseudo scientific assertions and hearsay evidence, yet
they are not open to review and cross examination. They
may, however, be crucial in the decision the court reaches,
Anderson (1978 : 56) argues that:

This lack of clarity in the position of the
social worker inhibits representation in any
legal sense or it obscures it in the mass of

unchecked prefessional judgements,

(For & cogent discussion of the problems of legal represent-

ation in Children's Courts see Anderson, 1978.)
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During the period of study a Legal Aid Commission duty
counsel scheme was in operation in the Perth and Midland
Courts. Defendants who wished to have legal represent-
ation in Fremantle or Kalgoorlie had to approachvthe
Commissicn directly or arrange legal aid or private
representation through a solicitor. The Aboriginal
Legal Service had solicitors and/or field officérs

. on dﬁty at the courts at Perth, Midland and Fremantle.
In Kalgoorlie, defendants usually bad to contact the
office, though officers of the Service generally
maintained contact with the police to check on the
appearance of Aboriginal children in court. However,
unless it was a particulaxrly unusual or difficult case,
they normally left it to the 'Welfare' to 'represent’

the juvenile.

LEGAI. REPRESENTATION

In this context, however, the final decision as to the

use of legal representation was the defendants and/ox
their parents. This decision rested on their assessment;
of the offence and its likely consequences, of their

need for assistance in court in the context of what is
thought to be the appropriafe use of legal reprecsentation.
Prior to examining the actual use of legal representation
in court, the expectations the defendants had about the

use of lawyers will be discussed.

Anticipated Use of Legal Representation

The juveniles were questioned about the expectations they
had prior to going to court about the use of legal represent-
ation and the reasons for their planned use or non use of

representation. The following hypothesis was examined.

That expectations about the use of legal
representatién would not vary with the defendants'
sex, ethnicity, age, work status, class, family
status, housing type, place of residence, cacse
type, the type and number of charges or their

assessment of the seriousness of the offence
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and their previous record.

Table 8.1 below shows the anticipated used of legal represent-

ation by respondents in both the defended and the general

"samples. It is clear from this table that in. the general

sample the majority of the defendants were not anticipating
obtaining legal representation while the opposite was true

of the defended.sample.v Seventy nine {(72.5%) of those in the
general sample and only eight (32%) of the defended sample
indicated that they did not anticipate using a lawyer. This
relationship was significant statistically. As we shall sece
below this relationship in a large part results from the
defendants' notions about the appropriate use of legal
representation and this is, in part, determined by their

anticipated plea.

' TABLE 8.1 ' ' e
EXPECTATIONS OF OBTATNING IEGAI, REPRESENTATION

SAMPILE

GENERAL DEFENDED Total
T Abso-~ Abso- Abso-
EXPECTATIONS lute Relt. Adjust. lute Relt. Adjust. lute Relt. Adjust.
OF LEGAL REP. Freq. % % Freq. k3 % Freq. % %
YES 30 25.0 27.5 17 63.0 68.0 47 32.4 35.1
NO 79 65.0 72.5 ) 8 29.6 32.0 87 60.0 64.9
'NOT SURE 5 4.2 - 2 7.4 - 7 3.4 -
NO DATA 6 4.2 - 0 - - 6 4.2 -
TOTAL 120 100.0 100.0 27 100.0 100.0 147 100.0 105.0
(Chi square = 12.90746, with one degree of freedom. Significance = .0003

_Excluding missing cases)

BUSISRSENEN S.

The expected use of legal representation did not vary with

the defendants' sex, age, work status or previous court record.
There vere also significant diffefenoes in expectations in terms
of their family type, place of residence or type of housing. Nor
were there any significant variations in relation to the type

and number of offences the youths were charged with nor with their
assessments of the seriousness of the offence. Among defend-

ants whose parehts were employed, expectations about engaging

a solicitor did not vary with parental occupation.
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pefendant's ethnicity was a éignificant factor.‘ Nearly half
(46.2%) of the Aboriginal youths expected to have legal represent-
ation at their court case. In contrast only 21.2% of the
non-aboriginal juveniles anticipated that they would engage a
__solicitor (Table 8.2). '

o o T T e e S i St bk s

- 'TABLE 8.2
EXPECTATIONS OF OBTATNING LEGAL
REPRESENTATION BY ETHNICITY

GENERAL SAMPLE

COONT . - ETHNICITY
RON PCT
COL PCT 2RORIGINAL NON ABORIGINAL RON
01T PCT ) TOTAL
13 17 30
EAPRCIRTIONS VES 43.3 . 56.7 27.8
IEGAL REP. 46 .4 21.2
‘ 12.0 15.7
15 63 78
NO 19.2 80.8 72.2
53.6 78.7
13.9 58.3
COLUMN 28 . g0 108
TOTAL 25.9 74.1 100.9
CHIVSQUARE = 5,35920, with one degree of freedom. Significance = .0206.

i

RAW CHI SQUARE = 6.55418, with one degree of freedom. Significance = .0105.

NUMBER OF MISSING CBSERVATIONS = 12.

- Though there were no signfigéﬁé%éifféréACGéwés to ‘
expectationé of the use of lawyers between juveniles in
different classes, in the group whose parent(s) were
enployed, there were significant differences between the
employed and unemployed groups. (Chi square = 4.60035,
with one degree of freedon, Significance = .0320). While
44.1% of children of unemployed pérents expectzd to be
represented, compared with only 20.7% of those whose
parents were employed. The majority,of the parents of
Aboriginal defendants were unemployed. This would in part
explain the trend towards the anticipated use of legal
representation by juveniles from families of the unemployed.
Though it may be that non-Aboriginal families were aware
of and planning to use Legal Aid and that they felt

assured of assistance bacause of thair emnlovment sitnation
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The Aboriginal Legal Service was well known by Aboiiginal
defendants and their families and many of them knew that
the service would be available at the court. Those who
had a previous appearance in relation to their current
‘charge had typically élready had contact with the
Service, either at court or had attended at the Service's
offiqes'in the time between their previous and éurrent

-appearance.

The hypothesis about the expected use of legal represent-
ation is supported apart from the relationship between
expectations and ethnicity and parental work force status.
As the rationales offered by the defendants for their
expectations of use or non-use of legal representation
were essentially the same as those given by them for their
actual use of representation they will be discussed

tocether below.

Use of lLegal Representation

As with their anticipated use of legal representation
the respondents were questioned about their actual

use of solicitors and their reasons for their use or
non-use. One of the research concerns was to see if
the defendants anticipated plans of actions (e.g. legal
representation and plea) changed when they got to court
and why change had occurred. In particular we were
ccncerned with the advice or information defendants

might receive from both official and unofficial sources.

The following hypothesis was developed to examine the

use of lejal representation;

That the use of legal representation would noct
vary with the defendants' sex, age, ethnicity,
work status, parents' workforce status,

class, family type, place of residence, case
type, type and number of charges, record or

assessment. of offence seriousness.
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Table 8.3 shows the use of legal representation by
defendants. Seven defendants were not sure if they

were represented or not and data was not collected for
seven respondents. Of the rest, only 47 (35.3%) -
reported that they had legal representation. There was
a significant relationship between the case type and
representation. With those in the defended saméle
generally having representation while those in the
general sample did not. As will be shown below, this
difference relates to the perceptions the defendants
have as to the appropriate vse of legal representation. .
I+ has been shown above (Chapter 7} that there was some
confusion among juveniles as to ﬁhe identity of solicitors
and welfare officers. This may explain why seven of the

defendants were unsure about representation.

TABLE 8.3

USE OF LEGAL REPRESENTATION BY DREFENDANTS

SAMPLE
D ' FENDE] AT,
JE——— GENERAL DEFENDED TOTAT
ATION % % 3 % % 3
YES 34 28.3 30.6 13 48.1 59.1 47 32.0 35.3
NO 77 64.2 69.4 9 33,3 40.9 86 58.5 64.7
NOT SURE 7 5.8 ~ ~ 0.0 - 7 4.8 -
NO DATA 2 1.7 - 5 18.5 - 7 4.8 -

TOTAL 120 100.0 100.0 27 100.0 160.0 147 100.0 100.0

As with the defendants' anticipation about legal représentm
ation, actual legal representation in the general sample
varied significantly with the ethhicity of the defendants. -
A greater proportion of Aboriginal than non-Aboriginal
defendants was represented in court. This reflects the
‘fact that Aboriginal youths and their families have

greater Rknowledge of the Aboriginal Legal Sexrvice and more
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readily accept the need for legal representation than
non-Aboriginal defendants have of the Legal Aid
Commission's duty counsel scheme. All Aboriginal
defendants at Court are generally approached by an:
Aboriginal Legal Service solicitor or field officer.
At the Perth Court particularly, especially on busy
mornings, it was sometimes not possible for the dut§
counsel to approach all of the other defendants. The
room used by the duty counsel at the Perth Court was
not readily visible from the waiting room and although
notices were placed in various parts of the court '
building, some defendants were notbaware that the
service was in operaticn. -This situation was improved
with the introduction of a welfare assistant ('court
welfare officer') for the duty counsel, although this
in itself, added to the confusion experienced by
defendants. Because of the smaller number of cases
involved, the duty council was usually able to approach
all defendants at Midland. However, as noted above a
duty counsel scheme was not operating at Fremantle and
this also contributed to the lower number of non-

Aboriginal defendants who were represented.

TABLE 8.4

LEGAL REPRESCENTATION BY BETHNICITY

COONT ETINICITY
ROW PCT 4
COL pCT ABORIGINAL NON ABORIGINAL ROW
TOT PCT TOTAL
REPRESENT- .- 20 14 34
ATION YES 58.8 41.2 30.9
: 66.7 17.5
18.2 12.7
NO : 10 66 76
13.2 o 86.8 69.1
33.3 82.5
9.1 60.0
COLUMN 30 g0 110
" TOTAL 27.3 72.7 100.0

CORRECTED CHI SQUARE = 22.44884 WITHl 1 DEGREE OF FREEDOM. SIGNIFICANCE = .0000
RAw CHI SQUARE = 24.69750 WITH 1 DEGREE OF FREEDCOM. SIGNIFICANCE = .0000
NUMBER OF MISSING ORSERVATICNS = 10.
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There was also a significant relationship between

parental work force status and the use of legal represent-
ation, proportiocnally more of the defendants from

families where the parent(s) were unemployed were
represented than those from families where the parent(s)
were employed (Chi square = 17.43299, with one degree of
freedom, Significance = .0000). As argued abové in{
‘relation to the anticipated use of representation, this
'probably reflects the high proportion of Aborigines being
represented. There was no significance hetween represent-

ation and the defendants' sex, age, work status, record,

or their assessment of the sericusness of the offence.
The hypothesis is therefore supported for those variables
but not for the type of case, (defended/non defended),

ethnicity and parental work force status.

Type of Representation

Two main types of representation were used by defendants.
Only a few defendants were represented by privately
engaged solicitors. The majority of the remainder were
represented by either the Aboriginal Legal Service or

the Legal Aid Commission. In the general sample nine
youths were uncertain of the source of their legal
representative. Twenty per cent (20%) of the juveniles
were represented by a solicitor from the Department for
Community Welfare. These youths were either wards of the
State or under the control of the Department. The
Aboriginal Legal Service represented 48% of the defendants.
Representation in metropolitan Courts was somatimes
provided by Aboriginal Legal Service field officers who
generally go through the same procedures as a solicitox
in presenting pleas of mitigation' and so on. Observation
suggeéts that this was usually the equal of and in some
cases, better than, the work done by solicitors. During
most of the study period one female officer was émployed

by the Sexrvice in the Metropolitan courts. "This officer



had a good working knowledge of the Child Welfare Act

and Children's Court procedures. Some of the solicitors
employed by the Aboriginal Legal Serviée were not nearly
as familiar with Children's Court, and on occasions
obsexved to seek advice from the field officers. As

well as doing court wdrk, the field officers would assist
soliciteors with the preliminary information collected
from defendants and interviewing. They were also cobserved
negotiating iﬁformation sharing and so on with welfare and
prosecutorial and court staff. Duty counsels represented

the remaining 28% of defendants in the general sample.

In the defended sample the situation was reversed with
the Legal 2Aid Commission providing solicitors for 63.6%
of those represented and the Aboriginal Legal Service
representing 27.4%. Two defendants were represented by
a private solicitor and one by Department for Community
Welfare solicitors. The Aboriginal Legal Service was
the main service providing legal representation for
defendants in the total sample. This confirms the high
usage of legal representation by 2Aboriginals compared

with non-Aboriginal defendants.

Changes in Anticipated Use of Lecgal Representation

It can be seen when Tables 8.1 and 8.3 are compared that
the overall level of representation is equivalent to what
the defendants had anticipated (35.1% and 35.3% respect-
ively). The percentages of usage in the defended sample
were somewhat lower than anticipated. This is mainly
accounted for by the nonmcdmpletion of this section of
the interview by 5 defendants, all of whom had anticipéted
being represénted in court - observations confirmed that
they were. Of those fully completing the interview
sample only 3 youths in the defended sample reported a
change between their expectation and actual use of legal
representation. One defendant had approached the Legal

Aid Commission for a solicitor, but was refused because
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the case was not serious enough. Mistakenly believing
that ‘a duty counsel would be available at the court to
represent him, he found himself without any legal
representation. Two others made the same mistake, but
fortunately for them they were able to obtain assistance
from the duty counsel at court who represented them and
arranged an adjournment for them so that they would~have

-time to engage another solicitor.

Although the proportions of those'expeCting and those
reporting use of legal representation in the general
sample are roughly the same, in 24 cases the reported
usage did not match the initial expectations of the
defendants. Twelve defendants who had thought that

they would not be represented reported that they were
and similarly twelve who had anticipated that they

would be represented were not. Some of this change may
have resulted from the confusion between Welfare and
Legal staff reported above. Some defendants whe wanted
legal representation reported that they saw a solicitor
at court but were not actually represented in court.

In two cases, it was obvious from the youths' accounts
that the person they saw was not a solicitor, but a
welfare officer. Other incidences were observed in the
Perth court where cases proceeded in the absence of a
sclicitor because he/she was detained in the other court
room. (In such circumstances the case was usually 'stood

down' until the solicitor was free).

Six defendants who were not expecting to use a solicitor
and did, said that the reason for doing so was the fact
that they were approached by either the duty counsel
service, or the Aboriginal Legal Service and persuaded
that it would be a good idea to have a solicitor with them
in court. Others reported that they were persuaded and/or
coerced by parents, welfare officers or others to use a

-



solicitor (see below).

Rationales for the Use of Legal Representation

The defendants in both the general and defended samples
gave a number of reasons why they wanted legal represent-
ation. These reasons can be classified in four basic
categories. These relate broadly to decisions based on
‘advice given by significant others on the one hand and
on a conclusion by the defendant that he needed advice,
guidance, or as the Americans sometimes put it, 'a mouth
piece', on the other. The four categories of rationales

were:

(a) That their parents had advised or had organized

the legal representation.

() That the court, duty counsels, welfare officers,
after care officers had advised on a previous
(related) appearance or prior to their first

appearance that they seek legal assistance.

(¢) The defendants decided that they would require
help in court or legal advice., This was often
phrased by the defendants in terms of "I need
some help” or 'I knew I wouldn't be able to
handle it myself', or in terms of contesting

the case.

(d) They wanted someone to ‘speak up' for them in

court, someone to put their side of the story.

The plea entered by the defendant was a central factor in
the type of ratiounale given by the respondents for their
use of solicitors. Those defending their cases more
frequently gave their reasons as being that they needed
help - to contest the case, provide advice or guidance,
or to ‘speak up' for them - than those pleading guilty
(66.7% and 35.3% respectively). The centrality of plea
to the use of legal representation can be seen when the

rationales for non-use are discussed.
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Roughly equal proportions of both samples said that
their parents had either advised and/or organized their
use of legal representation. Twelve percent of the
general sample gave official advice as their reason for

getting a solicitor.

Case 345

|

"Yes, I did obtain legal representation because -
the court told us to."

(None of the defended sample gave this type of rationale
for their actual use of solicitors, though three had "
originally given such responses as their reasons for
anticipated use.’ Two of these did not complete this
section of the interview and the other said that his
parents actually organized the solicitor). As pointed
out above, while discussing differences between
anticipated and actual use, six of the general sample
said that they used the legal services because they were
approached prior t¢ geing into court. Two defendants gave

other reasons.

Rationale for Non-Use of Legal Representation

One basis type of rationale was provided by defendants to
account for their non-use of a solicitor. That is, they
thought that they 'didn't need one'. The use of a lawyer
was considered to be inappropriate in a range of
circumstances. "Don't need' type responses were given

by defendants in 61.1% of all cases. However, there

were significant differences between the general and
defended samples. In the general sample 65.2% of the
juveniles said that they‘didn't need a solicitor. In the
defended sample only 37.5% gave this type of rationale
whereas 62.5% gave other reasons for the non-use of legal

representation.

The centrality of the plea entered or to be entered and

guilt to.this rationality about the appropfiate use of
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lawyers can be seen from the various reasons the
respondents have for why they didn't use a solicitar.
In the general sample, almost half (47%) of those
saying that a lawyer was not needed, stated that it

was because they were pleading guilty;

“No I didn't have a lawyer. I was pleading
guilty to, 6 stealing, therefore I didn't need a
lawyer v ‘ -

Other indicated that because they were incriminated
(confessions, evidence, etc.) they would be found

guilty and thus they did not require a lawyer;

CaggﬁlOO

"No, because I alrecady admitted to it /i.e. confessed/."

Or it was suggested that in the circumstances (plea,
incrimination, operational orientation of the court) that

the outcome would be the same regardless of a solicitor:

case 371

"There was no point, the outcome would be the
same." ’

If the charge was considered trivial and not of a sericus

nature then a lawyer was also not needed:

Case 38

"No it wasn't a big charge, it was an everyday

charge. I didn't get a solicitor."

A range of other recasons were also given by defendants for
not using lawyers. In the general sample four of the 16
youths giving other reasons indicated that they had used a
solicitor on a previous occasion and had not been
satisfied with the service they had received.  As one

defendant put it;

Case 32

"It's a waste of time. He didn't do any good last
time ., "
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Cne defendant said that he could not afford a solicitor
and another that he didn't have time to orgdnise one.

One juvenile claimed that while he was in police custody,
from where he went directly to court in the morning,

he had asked to be allowed to contact a solicitor to
arrange representation and the police would not permit
him to do so. Three youths responded that they had

-not thought of having legal representation and one

said that he had not known that one could get a solicitor

to represent one:
Case 129
'T didn't even know that you could get one!.

The remaining five defendants gave other reasons.

In the defended sample, five youths gave 'other' responses.
Two indicated that the Legal Aid Commission had refused
their applications. One said that he did not have the

time to organize for representation and another that he
could not afford to pay for it. The remaining youth
replied that having representstion would be a waste of

time. This defendant was changing his plea to guilty.

The rationales given by the respondents for their use or
non-use of legal representation, did not vary significantly
with their sex, ethnicity, age, work status, record,
parental work force status, or occupation, type of housing,

family type, place of residence, or type and number of charges.

Summary

Thirty five per cent of the total sample had anticipafed
that they would use legal representation and 35% reporta&
that they actually used legal representation. Both
expectations and actual uge vary significantly with case
type and ethnicity. Respondents who were contesting their
cases both expected to and actually used solicitors to a

greater extent than those not defending -their cases. This
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difference was statistically significant. Aboriginal
defendants were also much more likely to anticipate and

use legal representation than non-Aboriginal juveniles.

The high expectation of and use (66.7%) of legal
representation by Aboriginal youths reflected the greater
awareness they and their families had of the availability
of legal representation (through the Aboriginal Legal
‘Service), as well as the relative success of A.L.S. efforts

to contact all Aboriginal defendants at court.

The significance of case type as an influencing factor
reflected the views youths had of the appropriateness
of legal representation. For example, youths not
contesting cases thought that lawyers services are not
needed because they were pleading guilty, or that they
were already incriminated and would receive the same
disposition with or without legal representation. They
also felt that lawyers made things difficult by having
cases remanded thus undercutting their own desire to
'get it over with'. (See below for further discussion).
Problems of access, finance, time and so on were also
given as reasons for not getting a lawyexr. Others

were influenced by previous disappointments with the

performances of solicitors.

On the other hand, youths trying to contest their case
invariably regarded the services of a solicitor as necessary.
Others thought that they needed someone to help them
through the proceedings and to put their side of the story
('to speak up for me'). Advice from unofficial (usually
parents) nd official sources (magistrates, duty counsel,
welfare staff) was also referred to as a reason for getting
legal representation. Parental advice (and/or coercion)
sonietimes overrode the defendants' original decisions

that they 'didn't need' solicitors. Unfortunately this
study and analysis were not detailed enough to eXplain

why and what circumstances some and not other defendants
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~who are not contesting their cases decide that they
require legal assistance. This problem is particularly
interesting since there was no direct relationship
between the defendants' assessment of the seriousnéss

of the offence and use of legal representation though .
triviality was given as one reason for deciding that a
lawyer was not needed. The A.L.S. represented nearly
‘half of those with legal representation and the majority

of the rest were represented by the duty counsel scheme.

PARENTS AND OTHER SPONSORS

The presence of parents and of guardians of a child is
reguired by Section 25(2) of the Child Welfare 2Act,
though the court may proceed without them, if it
considers this expedient. Parents and others in loco
parentisz, frequently attend court with the defendant and
probably would do so regardless of legal requirements.
They often fulfil the role of a spcensor for the
defendant and are involved with the establishment of

the gcod character of the defendant. They also have
other roles in that they can act as coachers for the
defendant, teaching him the basic reguirements of how to
present himself in court. However, this coaching may go
no further than what may be described as a choreocgraphy
of 'good manners'. Some sponsors moreover, are sometimes
hesitant in their support of the defendant because they
accept the official interpretation of the defendant's
wrong-doing and their need for punishment. They may,
however, wish to mitigate tha degree of punishment and
its effect on the child.

In some extreme cases, accompanying adults may even come
to court to denounce the defendant. The object of their
actions seems to be to ensure that the defendant's bad

and uncontrollable character is established so that the
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child will be punished, or removed, or both (Emerson,
1969). These issues will be discussed in more detail
below. First, however, it will be shown who were
accompanied to court and who were not. The absence
of an appropriate sponsor from court may be ancther

way of indicating that the youth has a bad moral character.

The majority Qf‘defendants in both samples were accompanied
to court (see Table 8.3). For those for whom we have
information (95% of the sample) only 17.8% of the general’
sample and none of the defended sample were unaccompanied.
Those who were unaccompanied tended to be those defendants
who were under the control of the Department and/or
comnmitted to the care of the Department prior to their
appearance in court. This relationship is evident in

Table 8.6. This relationship is also examplified by the
felationship between the number of court appearances of

the defendant and accompaniment. Those with a large
number of appearances were less likely to be accompanied

to court than those with only one appearance. (These two
variables, number of appearances and status are, of

course, highly inter-related). Accompaniment did not vary
with the defendant's class or family type or type of

housing, place of residence or type of case.

TABLE 8.5

ACCOMPANIMENT OF DEFENDANTS 90 COURT

SAMPLE

GENERAL DEFENDED TOTAL

ACCOMPANIED  ABSO- , BABSO~ ABSO-

LUTE RELT. ADPJUST. LUTE  RELT. ADJUST. LUTE  RELT. ADJUST.

FiEQ. % % FREQ. % % FREQ. % %
YES g7 80.2 82.2 . 22 81L.5  100.0 119 80.9  85.0
NO 21 17.5 17.8 0 0.0 0.0 21 14.3 15.0
NO DATA 2 1.7 - 5 18.5 - 7 4.8 -~
TOTAL 120 10C.0 100.0 27 100.0 100.0 147 100.0  100.0

-CORRECTED CHI SQUARE
" RAW CHI SQUARE

3.31611 WITH 1 DEGREE CF FREEDOM. SIGNIFICANCE = .0686
4.60618 WITH 1 DEGREE OF FREEDOM. SIGNIFICANCE = .0319

[

NUMBER OF MISSING OBSERVATIONS = 7.
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TABLE 8.6

ACCOMPANIMENT TO COURT BY STATUS

COUNT STATUS
ROW PCT
COL PCT 1st INTER- ROW
70T PCT OFFENDER MEDIATE P.U.C. TCTAL
ACCOMPANIMENT
: YES 48 20 g 93
51.6 21.5 26.9 82.3
100.0 95.2 56.8 '
42.5 17.7 22.2
NO : 0 1 18 . 20
0 5.0 95.0 17.7
0 4.8 43.2
.9 16.8
COLUMY 48 21 44 113

TOTAL 42.5 18.6 38.9 100.0

RAW CHI SQUARE = 32.35048, WITH 2 DEGREES OF FREEDOM, SIGNIFICANCE = .0000
"NUMBER OF MISSING OBSERVATIONS = 7

The burden of accompanying defendants to court fell mainly
to mothers (geheral sample 45.8%, defended sample 45.5%).
Fethers were accompanying defendants in 15% of all cases
(general 17.7%, defended 4.5%) and both parents
accompanied defendants in 16 cases (13.6%). In the general
sample friends accompanied the defendant in 15.6% of the

" cases. In some cases a small group scometimes including
parent(s), siblings, friends and so on accompanied the
defendant to court. In the defended sample this group
of supporters usually iﬁcluded witnesses. Not all of
these people were normally permitted into the court room
with the defendant.

Those who were not accompanied were asked to explain why.
Four of the defendants said that their parents lived too
far away from court to be able to attend. Another five
said that their parents were unable to get to court for

a range of other reasons such as work and illness. Five



of the defendants said that they didn't live at home
and they had no contact with their parents whatsoever.
One said he wasn't sure why his parents didn't attend
court and four gave other reasons (e.g. 'Mum hates
coming to court, it always upsets her'). We can see
from the abcove that the vast majority of defendants
reported that they were accompanied to court by one

or both of their parents (74.6%) or by some other person.

Summary and Discussion

Though the majorify (85%) of defendants were accompanied
to court by parents or others, only 35% were legally
represented. The principle responsibility for accompany-
ing defendants to court lay with their mothers (45.7%)
(both parents accompanied in 13.6% and fathers in 12.7% of
cases). Those least likely to be accompanied were
defendants who had extensive records and who, generally,
were already under the control of the Department for
Community Welfare. In these cases the relationships
between the juveniles and their parents tended to be
strained. 1In three cases, parents did not even know

that their sons had been to court. It is nct possible
te determine whether these relationships have been
attenuated because of the behaviour of the youths
(offending, uncontrollability and genesral behaviour at
home) because they were in the control of the Dapartment

or a combination of these.

Defendants in contested cases, Aborigines and those with
unemployed parents, were more likely to be represented
than other defendants. These trends reflect the
defendants' notions about the appropriate use of legal
representation and the outreach programme operated by
the Aboriginal Legal Service. The relationship between
parental unemployment and use of legal representation,
reflects to a large degree the high use of legal

representation by Aborigines.
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Aboriginal defendants were also more likely to have
anticipated the use of legal services prior‘to going to
court than non-Aboriginal youths. On‘the whole, they
tended to have a greater awareness of the operations of
A.L.S. than ﬁon~Aborigines had of the duty counsel
scheme. They also had greater expectations that the
Service would be available at the court and that they
would be approached by its representatives. ("Yes,
1'l1l be getting a solicitor, the Legal Service pecple
will be at the court)., The use of legal represent-
ation was generally taken for granted by Aboriginal
defendants (in some cases almost as if it were beyond

their control).

In the geneial sample 20% of defendants changed their
minds about engaging a sclicitox. These changes toock
place in both directions. That is, some defendants
initially expected not to use a solicitor and finally opted
for legal representation and vice versa. There were 12
defendants in each of these categories. Youths who
changed their minds in- favour of obtaining a solicitor's
sexrvices gave as their main reason the fact that they had
bean approached in court by either the A.L.S. or duty
counsel scheme (half of the defendants were in this
category). Other reascns included parental and official
advice. Changes in anticipated plea, misunderstandings
about the services were given as reasons for not

engaging representation when this had been an anticipated
course of action. Three of the defendants in the defended
sample changed between anticipated and actual use of

legal representation,

The plea to be entered by the defendant was a central
consideration in decisions relating to the appropriateness
of the use or non-use of legal representation. One

needed a lawyer, according to the respcndents, if one was



pleading not guilty and contesting the case. 1In this
situation a lawyer was- required for advice,'to handle
the case in court, to present one's side of the story.
In cases where the charge(s) was not being contested,
youths also referred to the need for assistance in
handling the case, for advice, or the need for someone
to 'speak up' for them as their rationale for use of
solicitors, though the latter was a more important
issue in relation to guilty pleas. Respondents also
referred to advice from cfficial (Magistrates, duty counsels,
welfare officers and aftercare officers) and unéfficial
sources (especially parents), as the basis for their
decisions to seek legal representation. In some cases
defendants reported that they had little choice in the

matter and that their parents had arranged everything.

The other side of the coin was seen in decisions that
made youths not to seek legal representation. Such
individuals considered representation as unnecessary

in that in pleading guilty a person accepted guilt and
all that goes with it. This was more marked in the case
of trivial offences where the prime consideration was

'to get it over with', a consideration also present in more
serious cases. Thus some respondents clearly believed
that having a solicitor would only lead to a remand which
would merely delay what they considered to be the
inevitable outcome of the case. A small percentage of
defendants indicated that they did not expect orx use
legal representation because they could not afford it,
did not have time to organize it or were unaware of its
availability. One defendant, who was in custody prior

to court, complained that the police would not permit him
to contact a solicitor.

The pattern of the use of legal representation reported
here is roughly equivalent to that described in other
adult’ and juvenile court studies. Only small proportions
of the samples studied by Lipsitt (1968), Langley et. al.

(1978), Snyder (1971) and Morris and Giller (1977) were
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represented. Anderson (1978) reported that represent-
ation varied with the orientation of the two courts

he studied (one had a strong welfare érientation,_

the other was more judicially oriented). Represent-
ation was low in the 'welfare court' (40%) and higher
(50%) in the judicially oriented court. Bottoms and
McClean (1976) reported that 59% of defendants observed
in their study were unrepresented for all and 14% for
some of thelr appearances. However, more than half
{55%) of those whose cases proceed to higher courts
are legally represented, as are those who plead not
guilty in either magistrates or higher courts. Dell
(1971) found that 69% of those déalt with by lower
courts in her study were not represented. Similar
patterns were reported by Mileski (1972), Ute (1974)

and Brickey and Miller (18975).

The general pattern then, is for the majority of theose
dealt with by lower courits to be unrepresented. However,
with the spread of legal aid services and increased

access to these serxvices, the percentages of defendants
who are represented would seem to be increasing

(Lottomz and McClean, 1976). Despite the expansion

of legal aid services and particularly the duty counsel
scheme in Western Australia, however, there would still
seem to be serious anomalics and problems with access to
legal representation. While those who are pleading guilty
seem to be assured of representation if they want it,
non-Aboriginal defendants wishing to contest their case
are not. Although only one defendant gave a refusal by
the Legal Aid Commission as the reason for why he was.

not represented, a number of other defendants indicated
that they had difficulty in obtaining legal representation
from the Commission.

In the observational sample 14 (28.6%) defendants were
not represented in court. While three of these cases

were adjourned or remanded for a hearing, eleven cases
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were heard and in all but three cases a disposition
handed down by the bench. One case was remanded for

a pre-sentence report, the other two were withdrawn

by the prosecution. Of the other nine cases, eight
involved pleas of not guilty. These youths and

their parents were faced with the problem of trying

to defend themselves in an unfamiliar court of law
agaiﬁst experienced prosecutors. The charges against
them ranged from aggravated assault on a police officer
to being unlawfully on premises. The fact that one of
these youths was among four defendants acquitted *
should not be taken to minimise the difficulties and
traunas experienced by these youﬁhs and their parents.
Eight of these defendants were interviewed and they
all thought that they required the assistance of a

lawyer.

The rationality the defendants used to decide on the
appropriateness of legal representation was similar to
that reported by Anderson (1978) and Lipsitt (1968).

They both'ﬁoted that the majority of defendants in their
samples felt that 'they didn't need a lawyer'. Neither
anthor, however, discusgsed the defendants' decision
making in any detail. Decision making was discussed in
some detail by Bottoms and McClean (1978) for adult
defendants. Unrepresented defendants in their study

gave the following reasons for not having a lawyer:

48% said that there was nc¢ point or that it was not
worthwhile having a solicitor; 21% reporited that they
could not afford one; 10% said thet they had no time to
arrange one; 12% said that the offence was too trivial to
reguire a lawyer and the remaihing 7% reported that they
wanted to get it over with and were pleading guilty.
Looked at differently, 67% of the defendants are '
reporting then that there was no point in having a =
solicitor for a range of reasons; including the - .
fact that they were pleading guilty or the offence was

too trivial. - The similarity in these patterns.can be

- * In the cbservaticnal sample
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seen more clearly when the reasons for engaging a
soliciter are examined. They (1978: 149-150, sece
Table 6.7) suggested that there are two themes in

the rationales for having legal assistance:

(1) 'The lawyer's role is clearly seen as that
of a spckesman, an articulate voice in-a

strange environment'.

(2) Because of his procedural expertise - "the
lawyer is seen as acting as a reasoning
agent, guiding the defendant through the
bewildering strange territory".

Both of these themes are evident in the rationality of
youths in this study. They suggest that there was a
sizeable proporticn of defendants who would never
contemplate using a lawyer. They conclude in regard
to the defendants' rationales for legal representation
(1876:150) : )

" 8pecifically legal expertise, it will be noticed,
is not perceived as particularly important by
defendants, especially those in lower courts.
This accurately reflects the realities of
court life, for the daiiy round of cases in the

‘magistrates courts is remarkedly free from legal

interest.

The ratiopalities of the juveniles in this study on which
decisions to use or not use legal representation would seem
to be grounded both in the problématics of getting through
a case and in general community attitudes and expectations

about court and lawyers.

The actual court experiénce does change some defendants'
attitudes about solicitors and tﬁeir relevance. Anderson
(1978) reported that many of his respondents said they
would engage a solicitor for a future appearance. Bottoms
and McClean (1978 : 163) found that 37.5% of their sample
thought‘tbat-solicitors would have resulted in. a lighter

sentence. In the present study of the 31 juveniles who



said tha£ they would approach the experience differently
if they had to go through it again, 40% said that they
would have a lawyer next time. However, as. four
defendants suggested that they did not anticipate using
a solicitor for the appearance observed in this study,
because of a disappointment with previous solicitors,

it would seem that experience can also have the

opposite effect on defendants.

It was suggested above that as the central element of

the non-contested case {(and contested case once'gﬁilt

has been established) 1is the establishment of the defend-
ant's moral character. 1n this situation the defendant
may need the assistance of ‘sponsors' to present his
éharacter favourably to the court. The absence of

legal representati?es in most cases has two consequences.
In the first instance, it places the onus of sponsorship

on the defendants' parents. The majority of parents are

as passive as defendants 1in court and participate minimally
in the proceedings and then usually only when called on

to do sc by the bench (see below Chapter 10). Conseguently
the absence of legal representation and the passive role
played by parents, result in greater weight being given to
the social enquiry reports and other representations made

by welfare staff. As anderson {1978 : 52) réported;

To the extent to which defendants have a position
of their own, it is negotiated through the social

worker.

The problem here is that the position of the welfare officer
in court is ambiguous and often contradictory. It is

often ambiguous to the court, to the defendants and their
parents end to the officers themselves. Anderson (1978)
argues that this confusion and ambiguity arises from the
fundamental conflict between the.welfare and judicial
orientations inherent in the court. The orientation of
officers varies from case to case, court to court and

with the career pattern of the defendants and their

response to 'treatment'. All of this makes the issue of
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presenting the defendants' 'story' problematic. The
actual work of solicitors and welfare officers may also
be very similar in regard to the construction of the

juveniles' moral character.

It needs to be pointed out, however, that neither the
presence of parents or a lawyer will necessarily mean
that his moral character will be presented in a positive
light. Parents may denounce their children as being of
bad character or they may collude with welfare staff to
present such an image (Emerson, 1969). Lawyers may only
go through the motions of representing a defendant and
the case may be 'all sewn up' before the defendant gets

into court {Carlen, 1976).

Conclusions

s o e o i A A A SR

The low level of legal representation of defendants in
court in this study reflects geneval trends found in

other studies of adult and juvenile defendants.

Defendants in lower courts and children's courts are
typically not represented. However, apart from the

study by Bottoms and McClean (1976), the raticnality used
by defendants to decide on the use or non-use of
representation is generally not discussed or only discussed
in passing. The evidence from this study and that of
Bottoms and McClean, 1s that a central element of
defendants' reasoning is the plea they will enter.
Contested cases require solicitors according to defendants.
It is therefore essential that services be available for
defendants contesting their cases, so that they are not

faced with the task of defending themselves.

The marked difference between the use of solicitors by

Aboriginal and non-Aboriginal defendants is a result of
the programme by the Aboriginal Legal Service to ensure
that Aboriginal defendants are repreéented. That there

was no significant differences between these two groups
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in the rationales given for their decisions about
representation would seem to indicate that the pattern
of use of representation by non-Aboriginal defendants
could be changed by a more effective duty counsel scheme
and an increased awareness of the service by defendants
and their families. This, however, would need to be
done in conjunction with a clearer definition of the
role of welfare staff in court and some co-ordination
between the roles of legal representative and court
officer. In doing so, however, two important
considerations need to be taken into account. The first
is that care needs to be taken to ensure that legal
representation does not unduly impede the defendants’
desire to 'get it over with', and secondly, that defence
tactics used by solicitors do not work against the
defendants' acceptance of guilt, which as we will see in

the nexit chapter is central to their decision about plea.

The majority of defendants are accompanied to court by
one or both of their parents. However, the defendants who
probably most need support, those with intensive records,
are the ones least likely to be accompanied. This means
that welfare officers are more significant in presenting
a construction of their moral character to the court

than in the case of other defendants. They are, however,
the defendants in whom officers and the Department as

a whole have a vested interest. 1In the light of the
ambiguity of the role{s) of welfare staff in cburt, the
chances of an independnent version of the defendants'
story being put to the court are slim, unless the
defendant has independent representation or, is himself,
exceptionally articulate and knowledgeable about court

proceedings.



Chaptexr 9. PLEA

The defendants' plea is the single most important act in
the court preocess from the point_of view of the defendants,
the court and the prosecutor. It has symbolic,'strategic
and ddministrative significance for all parties.
'Symbolically it is a public admission or denial of guilt.
In the everyday operaticns of the court it is alsoAaccepted
as an actual statement of guilt. Conseguently a defendant

who contests his guilt may be penelized for wasting the

N\

court's time when found guilty, as most are. (Carien, 197

)

;
Baldwin and McConville, 1977). It will be demconstrated in
this chapter that for most defendants in this study this is
also an actual statement of their acceptance and rejection

of guilt, and is so espacially in contested cases.

The plea sets the whole strategic orientation of the case

for both the defence and prosecution. In the first instance,
it wiil largely determine whether the defendant will be able
to 'get it over with'. It affects, as we have seen in
Chapter 8, whether the defendant will require a lawyer or
not. It also determines what sort of personal involvement is
required from him in the case. For the prosecﬁtion the plea
~determines what resources have to be comnitted to the case.
Not guilty pleas cause administrative prcoblems for the

court and require scheduling for hearing dates and the
allocation of manpower and facilities. As a number of
authors have shown, if significantly more defendants
exercised their legal right to plead not guilty, the criminal
justice system would collapse administratively (Bottoms and
McClean, 1976; Baldwin and McConville, 1977). Carlen {1976)
suggests that because of these reasons a not quilty plea is
treated as organizationally deviant in magistrates' courts.
This often makes it difficult for a defendant to proceed

with a not guilty plea. Both Ute (1974) and Brickey and

Miller (1875} have documented how judges in U.S. traffic
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courts use a series of strategies for pressuring

defendants into guilty pleas. Pleas in this situation

are negotiated. One of the central levers was manipulating
the principle of 'getting it over with'. The judges made
it clear that a not guilty plea would be very inconvenient
(See also Carlen, 1976 and Mileski, 1%71). Brickey and
Miller (1975) also show how judges impress upon defendants
“that they would have little chance in being found not

guilty at one's trial. Though these processes weré nct
found in this study, at least not emanating from the bench,
other types of in-court plea negotiation were found. Formal
plea negotiation, between the defendant and the prosecution,
is an integral part of the American judicial system. It
has been commonly agreed that it has not bheen a part of

the British and Australian systems, however recent research
has contended that it exists, albeit nmore covertly (sce

Baldwin and McConville, 1977 for a discussion. )

rt

As with decisicns about representation what occurs prior to
the case, especially at the police station, hés a significant
effect on what courses of action the defendant pursues. (This
has been shown above and in this chapter it will ke
demonstrated how defendant's decisions about plea are in-
fluenced by the pre-court experience.) Intervening factors,
advice from parents, friends, lawyers and others, may
~influence the defendants' decision. And, as we shall see,
the defendant may not be able to enter the plea he decides

upon because of the actions of the magistrate.

Defendants' anticipated pleas will be examined first and
this will be followed by a discussion of their actual pleas
and of the reasons for any changes that occurred between
the course of action they had anticipated and how they
actually pleaded. This discussion will be followed with an
examination of the rationales underlying their pleas. It
will be shown that the acceptance of guilt is the central
element in their accounts of the reasons uhderlying their
plea, as it was in the case of confessions and the use of

legal representation. Other issues relating to incrimination



and the prospects of being found not guilty are also
important. Decisions, however, are constrained by the
desire to 'get it over with'. For most defendants the
decision about plea is simple, for others it involves a
lot of anguish and this is particularly so in the case of
a not guilty plea. Defendants have to weigh the
consequences of their actions. The patterns of pleading
reported here are similar to those found in other studies,
not only do most defendants plead guilty, few c¢f those who

contest their cases are acgquitted.

The following hypotheses on plea were examined:

That anticipated plea and actual plea would not

be significantly affected by the juveniles’ sex, age,
ethnicity, work status, record, class, type of
housing, family type, place of residence, case

type oxr type of offence,.
That plea would not be significantly affected by
the defendants' confessions and statements to the

police or by their acceptance of guilt.

Anticipated Plea

The juveniles were questioned about their anticipation prior
to court in regard to plea and why they had chosen certain
courses of action. As the rationalesg for anticipated plea
and actual plea were very similar, they will be discussed

together below:

Table 9.1 below shows the anticipated plea of the defendants
in both the general and defended samples. Data are missing
for nine respondents. Two juveniles in both samples were
unsure about their anticipated plea and information was not
obtained from five respondents in the general sample. It
can be seen from Table 9.1 that a vast majority of those

in the general sample (88.5%) anticipated “pleading guilty.
Only seven (6.2%) defendants anticipated pleading not

&

guilty. A further two expected to make a mixed plea, that
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is plead guilty to some and not guilty to other charges.
Four, (3.5%) juveniles indicated that they would not be
in fact required to pléad at the court, these were all
remand cases.

TABLE 9.1

EXPECTED PLEA S

S AMPIL E

GENERAL DEFENDED TOTAL
—— ABSO- ABES0~ ABSC~

Ei%;fD LUTE RELT. ADJ. TUTE RELT. ADJ. IUTE RELT. ADJ.
FRED. FRED. FREQ. FREQ. FREQ. FREQ. FREQ. FRED. FRED.

% % % % % %

GUILTY , 100 83.3 88.5 8 29.6 32.0 168 73.5 78.3
NOT GUILTY 7 5.8 6.2 16 59.3 64.0 23 15.7 16.7
MIXED PLEA* 2 1.7 1.8 1 3.7 4.0 3 2.0 2.2
NO PLF¥A REQUIRED** 4 3.3 3.5 0 0.0 0.0 4 2.7 2.8

NOT SURE 2 1.7 -~ 2 7.4 ~ 4 2.7 -

NO DATA 5 4.2 - 0 0.0 - 5 3.4 -~
TOTAL 120 ]OOﬂO 100.0 27 100.0 100.0 47 100.0 100.0.

* Defendants pleading guilty to some and not guilty to other charges.

** Dofendants on remsnd or adjowrned cases who would not be required to plead.

Excluding 'No Plea Required' and recoding 'Mixed Plea' as Not Guilty,

Chi square = 42.677239. with 1 degree of freedom. Significance = .0000.
~ (See Table 9.3 for“actu&ihplea); N -
Because of the small number of juveniles in the general sample
who had anticipated a plea of nct guilty or a mixed plea (nine
defendants (8%)) no statistical analysis was conducted on the
relationship between the anticipated plea and the defendants'
background variables. However an analysis was conducted on the
relationship between expected plea and the youths' assessments

of offence seriousness to see if any trends were present. Though
the cell numbers are too small in the 'not guilty' category to be
statistically reliable, they do seem to indicate that there was
no relationship between the juveniles' decisions about plea and

evaluations of seriousness.
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EXPECTED PLEA_BY RESPONDENTS ASSESSMENT
OF THE SERIOQUSNESS OF THE OFFENCE

COUNT | .
ROW PCT - - o e ROW
coL. DO SERIOUS NOT SERIOUS OTAL
TOT PCT

EXPECTED PLEA GUILTY 40 - 34 74

54.1 45.9 92.5
88.9 97.1
50.0 42.5

NOT 5 1

GUILTY 83.3 16.7 7.5
11.1 2.9
6.3 1.2

COLUMN 45 35 80*

TOTAL 56.3 43.8 100.0

CHI SQUARE = 1.334, WITH 1 DEGREE OF FREEDOM, SIGNIFICANCE = .[2431
*EXCLUDING 'No Plea Required' = 4; Seriocusness ('other') = 22

Mix:d Pleas Recoded as Not Guilty pleas.

Similar relationships were found between anticipated plea angd
their assessments of the seriousness rating by the court, police.
Community Welfare and their marents. That is, the juveniles'
anticipatea pleas were not significantly related to their
assessments of how their parents and these agencies evaluated

the seriousness of the offence(s).

In the defended sample two of the defendants, prior to going to
to court, were unsure of how they would plead. One juvenile
anticipated a mixed plea. Of the rémainder, 16 (59,33

planned to plead hot guilty and 8 (29.6%) guilty. On adjusted
freguencies then 64% had anticipated a not guilty plea and 32%

guilty pleas. The relationship between anticipated plea and case
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highly significant (P £ .0000, Table 9.1). Two

c2 of interest from these distributions : one, the

" percentage cf guilty pleas that were anticipated

-aeral sample; the other, the significant proportion
‘ants whose cases bad been scheduled for a hearing
ripated a change of plea. All of the latter had

"y pleaded not guilty. Their original pleas were

¢ of a complex interplay of factors including:

‘ice, the strategic use of a not guilty plea to

" remand, and the rejection of guilt. Strategic

vy pleas were at times used by (a) a solicitor or

=32l or () the defendants themselves; to obtain

Case 345 - (Youth charged with S. & R. of
$4,000 indicated that he had pleaded not

guilty on his first appearance because:

7]

... the lawyer tcold me to do that .... He
said I had better get a proper one /lawyer/
as he would‘probably mess it up as it was too
serious. He said to plead not guilty so

that it would be remanded and more time would
be available to get a proper lawyer".

Case 340 - (Youth charged with Unlawful Use

of a Mctor Vehicle}

"Didn't fully understand the charge. She é{he
nagistrate/ got very impatient with me. I got
impatient with her. She wouldn't let me have it
remanded for legal advice so I pleaded not
guilty..."

»f a remand for legal advice varied between courts,

t2as and legal representatives. The Aboriginal Legal
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Service invariably asked for a remand if there was any doubt
with regard to plea. Other legal repreSentatives, at times,
seemed to have used a not guilty plea for the same reason.
‘These and other complex factors affect what cases came to be

on the contested list. As we shall see below the defendants
have a number of difficult choices to make in relation to mainQ
taining a not guilty plea and they are influenced by advice
from various souréés= Some defendants are totally overawed by
the process and go along with the advice. The following two
girls were unsure as to how they would plead. Their initial
plea of not guilty to a charge of trespassing on railway property

has been advised by the A.L.S.

Case 330

"The same as the other girls, I suppose, I don't

know. I think I will plead guilty.’

Case 331

'Last time I had to plead not guilty. I don't
know how I'1ll plead tomorrow. The A.L.S. lady
will tell us then.’

Summnary

-

In the general sample most of the defendants planned to ple

v
2

guilty. In the defended sample two-~thirds anticipated a plea
of not guilty, most of the remainder expected to change their
plea to guilty. Anticipated pleas were in the majority of

.cases consistent with the defendants' acceptance of guilt.

However, pleas were sometimes influenced by parents and lawyers.
The principle of 'getting it over with' underlies the defendants
orientation to court and pleading and is an important constrain-

ing factor.
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Defendants' Pleas

The youths were asked about the plea they had entered in court
and their rationale for pleading in a particular way; In this
section their pleas will be examined and these will be compared

with their anticipated course of action.

The pleas entered by the juveniles at their court appearances
were very similar to those they had anticipated. (Tables 9.3 and
Table 9.1). One youth was not sure of how he had pleaded, and
data was not available for eight other defendants. ©Of the re-
mainder of the juveniles slightly more than three-fourths

(76.1%) of the total interview saméle pleaded guilty, twenty-two
(15.9%) pleaded not guilty and one juvenile entered a mixéd plea.
Ten (7.3%) defendants reported that they had not pleaded. 1In
these cases either a plea had not been required because it had
been taken on a previous appearance and the case had been remanded
for a pre-sentence or other report, or the case was remanded for
legal advice withoult a plea being reguired. The differences be-
tween the defended and the general sample were significant

(Chi sguare = 52,3052, with one degree of freedom, Significance

= .0000, seec Tablev9.3).

TABLE 9.3

DEFENDANTS ' PLEA

SAMPILE

GENERAL | DEFENDED TOTAL
ABSO- ABSO-- ARSO-
PLEA LUTE RELT. ADJUST.| LUTE RELT. ADJUST.|LUTE RELT. ADJUST.

FREQ. % (%) | FREQ. % (%) |FREQ. % (%)
GUILTY 100 83.3 85.5| 5 18.5 (23.8)] 105 1.4 (76.1)
NOT GUILTY 7 5.8 6.0 15 55.6 (71.4)] 22 15.0 (15.9)
MIXED 1 .8 09| 0 0.0 (0.0) 6.7 (0.7)
NOT TAKEN, ETC. 9 7.5 7.6 1T 3.7 (4.8)] 10 6.8 (7.3)
NOT SURE 1 8 - 0 0.0 - 1 0.7 -
NO DATA 2 7 - 6 22.2 - 8 5.5 -
TOTAL 120 100.0 100.0 | 27 100.0 (100.0}| 147 100.0 (100.0)

(Chi square = 52.3052, with one degree of frecdom, Significance = .0000.
Mixed pleas reconded as not quilty and 'no pleas taken' excluded frem analysis) .
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The reverse trend was evident in the defended sample with

11 of the 12 defendants reporting that theyAdid not make a
confession to the police and were pleaﬂing not guilty. When
both samples were examined together the relationship between
plea and confessions was significant (Chi square = 65.5440,
with 1 degree of freedom, Significance = .00060). There were
no trends of significance in either sample between plea and
statements. However, when the total interview sample is con-
sidexed the rélationship_was significant (Chi square = 7.4561,
with 1 degree of freedom, Significance = .001). Overall 31.6%

of those who did not make statements pleaded not guilty,

Cu

whereas only 11.1% of the juveniles who nmade statements pleade
in a similar fashion. It was sugyested above (Chapter 2)

that the police tended not to take statements in cases relating
to offences of good order kut that these were also the type of

case where juveniles were more likely to deny guilt and there

fore plead not guilty. The relationship between the acceptance

of guilt and plea will be examined helow.

Changes in Anticipated Plea

Though overall there was little change in the proportion of
each sample pleading in a particular way, there was guite a
considerable amount of change among defendants. These changes
occurred in both directions (i.e. from not guilty to guilty,
from guilty to not guilty), though the type of change was also
influenced by the fact that some defendants were not reguired
to plead. In the defended sample six (28.7%) defendants
changed their plea from that which they had anticipated. 7Two
reported that they were expecting to plead not guilty and
after consultation with lawyers and others decided to change
their plea to guilty. Another two had expected to plead
guilty on the other hand, and changed their plea to not guilty
for the same reasons. One defendant was expecting to plead
not guilty and in fact was not asked to enter a plea and the
case was remanded, and another changed his plea for an

~anticipated mixed plea to the full not guilty plea.

In the general sample 13 (10.8%) reported that there had



246.

been a change between their anticipated course of action

and the plea they entered. 1In five cases where juveniles

had planned to plead guilty, no plea was taken in court

and their cases were remanded. This also happened to one
youth who had planned a not guilty plea. Two of those
anticipating not guilty pleas actually pleaded guilty. One
juvenile not expecting to plead entered a plea of guilty,

- while another changed hislplea from a mixed one to not guilty
to all charges. Three defendants planned and entered guilty
pleas only to have their pleas rejected by the magistrate

(see below p.253 ).

summary

Of the total interview sample (76%) pleaded guilty (85.5%
éeneral and 23.8% defended sample). The actual pleas enterad
were proportionately very similar to what the defendants had
anticipated. However, there was a considerable amount of
change within the defended sample where 26.7% of the youths
changed their plea from what they had expected. This change
was in both directions (from guilty to not guilty and vice
versa). 1In the general sample 10.8% changed their plea from
what they had expected. Much of this change was caused by
cases being remanded with pleas being taken, although, some

change was caused by the rejection of guilty pleas by magistrates.

The actual numbers in the not guilty category were tco small (o
allow statistical analysis of the relationships between the
background variables and plea. An examination was made of the
relationships between confessions and statements to the police
and plea. The relationship between confessions and plea was
significant for both samples, as was the relationship between
the making of statements to the police and plea for the total
sample. Those who had not made statements were more likely to
plead not guilty. (However, as indicated in Chapter 4 above
this would seem to arise. from the relationship between the type

of offence and the youths' acceptance of guilt.)



Pleading : Rationality and Contingency

Respondents were asked to elaborate on their reasons for

their anticipated and actual pleas. As the sorts of rea-

sons were very'simjlar they will bé discussed here as a single
phenomenon. Four main types of rationales were provided by

the defendants for their anticipated plea. These were:

(a) the acceptance cor rejection of guilt
{b) idncrimination
(¢} & desire to ‘save trouble’

(d) advice from cther parties (e.g. lawyers).

The relationships between these ratiocnales and pilea type are
shown in Table 9.5 below. The relationships presented here
are ideal types. The actual situation may in fact be more

complex than that shown in the matrix below.

Contingencies

It was indicated above, in the discussion of anticipated pleas,
that there were a number of contingencies which could affect
the »nlea entered by a defendant. These contingencies can be
both internal and external to the court process. The contin-
gencies can also be both interactive and strategic. For example,
the defendant may accept guilt but plan te enter a& plea of not
guilty for strategic reasons (e.g. to obtain a rémand) and this
decision may be the result of legal or other advice (as in Case
345, guoted abecve). On the other hand; the juvenile may not
accept guilt but plan to plead guilty in order to 'get it over
with' ('to save trouble'). He, however, may only find this
plan thwarted by parents or others who coerce him to plead not
‘guilty.

Case 360 - (Youth 17 vears charged with carrying an
offensive weapon in his car (a tow chain);

denied guilt).

Q. ‘'How dia you think vou would plead?'
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A. "Guilty (Probe: Why?) I wanted to plead guilty
to get it over with and get a little fine.
Dad told me to plead not guilty and went and

arranged for a solicitor".

Case 335 - (Youth 16 charged with B.E. & S;

accepted guilt).

"I wanted to plead guilty to get it over with but

the lady wouldn't let me".

Although advice, strategic considerations and even parental
coercion can make the defendants' choices of action complex,
for the majority of defendants (especially when they accept
guilt) there is a direct and over-riding relationship between
one (or all) of the above rationales and plea. When guilt is
not accepted, or when there is doubt in the defendant's mind,
the situvation can be more complex. The principle of ‘getting
it over with', while not always explicit, underlies the orien-
tation of the vast majority of defendants. It is a constrain-
ing factor and as such makes difficult any decisicn to plead.
Not only is it a principle which guides the defendant, it 1is
one which can alsoc be referred to and/or manipulated by others
who are in contact with the defendant pricr to going to court:
parents, friends, lawyers, welfare officers, police officer and

so forth:

*({Policewoman to mother of defendant in the court

waiting room. Mother was very distressed and in tears).

"You know if he pleads not guilty you have to come

back / to court_7 and go through the whole thing again’.

- *(Defendant's sister's boyfriend to interviewer)
"I told him Z"defendant_7 to plead guilty and get it
over with. You can't win against the police I told

him. He would have got off with a light fine."



249.

The only thing that a defendant can be sure about if he pleads

not guilty is that the case will be remanded (adjourned) and he

will
sure
that

not be able to get it over with. The defendant cannot be
of the cutcome of the case, though there is a general belief

'yvou can't win' (see Chapter 4). he consequences of losing

a contested action may also be worse than pleading guilty. There

is also the expenditure of time, money and reputation and good

will
this
of a

seen

(of parents, teachers, employers, for example). All of
has to be weighed against a guilty plea and the possibility
disposition that will not be severe. These factors can be

operating in the following examples.

* Case 293 - (Youth 17 charged with received).

"Guilty" (Why?) "No good pleading not guilty,
rou get remanded all the time and they find you
¥ g Y

guilty in the end®.

* Case 340 -~ (Youth 16 charged with a friend with
Unlawful Use, denied guilt as he had
been given permission to drive the car

"by the 'owner', only to find on his
return that his mate had disappeared,
realised that the car was 'hot' and was

apprehended while dumping it in a street).

'Guilty, because I know I'm guilty in a way. Ve
shouldn't have tried to dump the car, we should have
called the cops. But I'm not guilty in some wavs.

The guy told us it was his car. I was suspicious, I
didn't think he could afford a car like that. I asked
him and he said he had saved the money to buy it after
working in Carnarvon for six months. We we took it for

a drive. It sounds like a story. So it's up to_ the

" court to_do whatever he thinks has_to be done. I want

to get it over with. If I plead not guilty I'll have

to pay for the witnesses if I'm found quilty and there

is -a qgood chance thet I will be.
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I've already told the police that I've changed my plea
to guilty and they said that they won't call witnesses.
If I plead not guilty now they'll get it remandéd and
they'll probably get it remanded a few times. I could
be up for $100 for witnesses and court costs. I don't
actually have to pay the witnesses I have to.pay the
court. It will also mean I'll lose more time off work.
When you tell your boss you have to go to court again
it's hard to explain it's for the same thing. All he

thinks about is that vou're going to court again®.

These are some of the external contingencies that may affect the

defendants' isions about plea. There are also in-court con-

e

dec
tingencies that the defendant has to face.

These in-court contingencies arise in a number of ways and may

be a result of conflict between the defendant and/or his
solicitor and the magistrate. This conflict may arise over
courses of action to be followed or from the defendant attempting

to assert himself in court. The plea may become a strategy in

f
this conflict. 1In other circumstances the pleading may also be
negotiative in nature. The bench may attempt to influence the
defendants' pleas in oxrder to further its own ends or to impose
the ‘correct' definition on the situation and/or to control
the defendant. In these situations the process of entering

a plea may be negctiative in nature (see below p.253).

Moreover for most of the defendants in this study, pleading was
a relatively straightforward affair. For others it was. somewhat
more complex, with the magistrate using his (interactional)
power to determine the type of plea that would stand. I refer

to this process as negotiative pleading. & second process was

also observed and this I have labelled non-standard prleading.

In this situation the defendant is not required to submit a

plea in the usual formal manner.
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1. Negotiative Pleading

Pleas are negotiated in both directions, that is, a guilty

or not guilty plea can be the outcome of the negotiations. How-
ever, somewhat different patterns tend to occur. Negotiations
resulting in guilty pleas often arise when the defendant
guestions some aspect of the charge and/or is confused about

his legal culpability in an offence. The following example

shows both of these phenomena:

Case 201 - (The defendant, boy 14, charged with
B.E. & S. guestions his culpability in
relation to items stolen by others in
the group involved in the breaking and
entering) .

-

Magistrate: Reads the charge and asks the defendant

"How do you plead; Jguilty or not guilty?"

Defendant: "I didn't take the liguor. The others

must have taken it. I didn't".

Magistrate: "You broke into the house with them didn't

you?z"
Defendant: "No, I only went into the garage'".

Magistrate: (Sounding angry) "You were with them when

they broke into the house weren't you?"
Defendant: "Yes'".

Magistrate: "You were there when they took it werxen't

you?z?"
Defendant: "Yes'™.

Magistrate: "Then you're as guilty as they".

No plea was taken from the defendant and the case vroceeded as
if he had pleaded guilty. S



On other occcasions the magistrate may be more explanatory and

guiding.

Case 4 - (Youth 15, charged with a series of:

B.E. & S. in company).

The magistrate reads the charges and asks the
defendant to plead on each one in turn. On the

reading of the second charge the youth says:

"I took the money box. I didn't take the

pen or the bracelet".

Magistrate: 'Your mate was the other boy charged

with the same offence?!

Defendant: "Yes!'.

Magistrate: 'If you were on the premise when the offence
was committed then you are part of it and

you are as guilty as he is’.
Defendant: '"Yes sir'.
Magistrate: 'Do you plead guiliy then?'

Defendant: 'Yes sir't.

The magistrate may also get other parties, especially welfare
officers and solicitors to assist the defendant in understanding
the implications of his participation in the offence.

Case 425 -~ (Boy 14 charged with wilful damage and two
offences of stealing. The bkoys had taken
copper and other metals from a building
which was being demolished. The wilful
damage occurred when two of his companions
broke a motor to get some parts. He claimed
that he had not taken part in the wilful

damage or taken the parts). .
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Magistrate reads the charges and asks for a plea.

Defendant: 'I didn't break the motor and take the
kick~-plates?.

Magistrate attempts to explain the boy's culpability but
the defendant still insists that he didn't break the
motor or take the parts. The magistrate then asks the
D.C.W. court officer to take the boy outside and explain.
The case is 'stood down'. When recalled the magistrate

reads the charges.

Magistrate: 'Do you understand the charges now? You

were there when the others took it?!
Defendant: 'Yesg'.
Magistrate: 'Do you plead guilty?’

Defendant: 'Yesg!

ih these cases the defendants are persuaded to plead guilty
and his co-operation provides for the smooth running cf the
court and the acceptance of only 'real' not guilty pleas.
This, however, does not mean that all of the defendants come
to accept the court's definition of culpability cor that they
really understand it, even if they do claim to in court. In
the last case above, for example, the court officer when

reporting on the boy commenced by saying:
"James now understands fully what the charges involve".

This defendant, however, indicated clearly during his interview
that he did not accept respondibility for the damage or culpa-

bility for the taking of the 'kick-plates’.

It would be unfair to suggest that Magistrates are solely
concerned with obtaining guilty pleas, they may also be
concerned that the plea is accurately related to the defend-
ants' claims of guilt. If there is any indication that the
defendant is possibly not guilty or is not in agreement with
the charges or the 'facts' of the case, or that he is pleading
solely to "get it over with", the magis?rate may reject a

plea of guilty from the accused or advise the accused to



enter a plea of not guilty. In the observational sample

oo

five (18%) of the not guilty pleas were negotiated in
this manner. Parker, et. al (1980) argue that this
procedure may be used to safeguard the smooth operétions
of the court ‘and to avoid a situation which may cause
trouble in the future. A couple of examples illustrate this
type of negotiation. '

giﬁﬁméi - (Youth 15, charged with S. & R. of a

spanner ($2) from a supexrmarket. The

defendant was in custody).

Magistrate rcads the charge and the defendant pleaded
guilty. The case proceeds and the magistrate asks

the defendant for an ecxplanation of why he offended.

Defendant: ‘I didn't take the spanner, I was with
someone who took it ...X said that I
should plead guilty because I was with
him'.

Magistrate: 'But were you participating?’'

Defendant: 'No':.

Magistrate: 'I can't accept a plea of guilty ...'

Cases 151 and 152 -~ (Two youths, both 17, charged

with malicious damage. They

broke a window while throwing stones).
The Magistrate reads the charge and both the youths pleaded
guilty. While the prosecuting sergeant is reading the
'facts' one of the boys interjects "We didn't know that

we'd broken the window till the next day".

Magistrate (to the Prosecutor): 'They say that it was
an accident, they didn't know they had broken the

window till the next day. Malicious intent means some-
thing is done with malice, it comes from the Latin word
meaning bad-intent. They are not guilty if they did not

know they did it. ... I cannot accept a plea of guilty'.



The rejection of a guilty plea is not necessarily acceptable
from the defendants' point of view as it militates against

the goal of 'getting it ovex with'. For example, in Case 51
above the defendant said that he had pleaded guilty because

"I wanted to get it over and done with". He thought that it
was unfair that the case had been remanded for "“so long"

(one and a half months).

2. Non—-standard Pleas

A non-standard plea refers to the situations where the
defendant is not reguired to plea in the usual manner (e.qg.
'how do you plead, guilty or not guilty?') but the magistrate
may ask the juvenile to state whether they committed the
offence ('did you do it?') or whether or not they were invclved
in the cffence, situation or group activity (e.g. ‘were you in
the car John?'). Non-standard pleas occur for two basic
reasons. The first is by omission or accident where the
magistrate may just neglect for some reason to ask for a plea
in the standard form. Secondly, and this is a morce important
factor, it occurs when the magistrate believes that ﬁhe
defendant will not understand the standard form of pleading.

This generally occurred with three types of defendants:

(a) defendant is young and/or immature
(e.g. 13 years old or younger) ;

(b) those thought to be retarded or abnormal

in some way;

(c) where the defendant is thought becsuse of
ethnic or soccial baékgxound not to have the
communicative competence to understand and enter
a plea in the standard form (e.g. Aboriginal
children from remote communities, migrant children

with limited English). -
One example will suffice to illustrate this sort of plea.

Case 200 - (Boy 13, charged with assault on c¢lass-

mate. Accompanied by father).
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The magistrate opens the case in the usual manner
by asking for an identification of the defendant

and a verification of age.

Magistrate: "Is your name John Smith?"
Defendant: "Yeg".

Magistrate: "What's your date of birth John?'
PDefendant: "I don't know".

Magistrate (laughing slightly in disbelief):

"BEverybody knows their date of birth!"

Father (stands and addresses the magistrate) :
"He's not very good with figures. He
‘has been attending a special school.
This is the first year that he has

gone to the local school ..."

The father's statement provided the magistrate with an explan-
ation of why the defendant was unable to answer a guestion
about an issue which ‘'everybody knows'. The defendant was
thus ascribed to a status of not being like everybhody. The
magistrate then, rather than asking the defendant to plead
guilty or not guilty, asked the youth to tell him what had

happened (without reading the charge).

This process of non-standard pleading is usually allowed to pass
and is accepted as if it were a standard plea. (See Carlen,
1276 for a discussion of the reverse process, i.e. where

adult defendants attempt to enter a non-standard plea (e.g.
"Yes, I did it") and this is rejected by the bench. On other
occasions a non-standard plea, however, may be problematic.

In the above case, for instance, where the magistrate'allowed
the defendant to tell him what happened, the Prosecutor inter-
jected during the youth's account to inform the bench that the
youth's ‘statemegnt was not the same as the facts as he had
them'. The proceedings were then realigned to follow the more
usual'pattern. In other situations the defence side may find



such a plea problematical. For example, in one case a 12 year
old boy was charged,with a group,of unlawful use of a motor
vehicle (not part of the sample). The magistrate asked the
boy, 'Jim were you in the car?' The boy replied yes and the
magistrate recorded a plea of guilty. The A.L.S. field officer
“representing the defendant had then to inform the bench (with
considerable difficulty) that the boy would be pleading not
guilty as he did not know the car was 'stolen'.

Though the numbers involved in non-standard pleas were small
(among the general cases, 20 (5.2% of 387) in the observational
sample, and 4 (3.3%) of the interview sample), I have referred
to them and negotiative pleas to highlight the point that plea
cannot necessarily be taken as a simple and unproblematical
event., Various in-court interactional processes, as well as
defendants' decisions may be involved in the determination of

a plea. It was indicated above that a negotiative ples,
especially the rejection of a guilty plea, may be contrary to
the defendants' strategies. Defendants may also find a non-
standard plea éOLfLSidq in their attempt to understand the

court proceedings.

Case 371 - (Youth 16, charged with making-a false

statement) .

"He didn't ask me to plead. He asked me was it true
or not. TI. hesitated for a moment and he put it in

different words. I said that I had done it".

No examples of plea bargaining or negotiation were observed or
reported by respondents in this study. However, there were
some indications that in some instances negotiations over
charges had cccurred. |



The Rationalityv of Pleading

The above contingencieé were discussed tc show that the context
of the defendants' decision-making about plea may be very com-
plex and that these contingencies (both internal and external to
the court appearance) may prevent a defendant following the
course of action he himself chooses. The relationships in

Table 9.4 itay therefore be more complex than that

shown, .althougﬁ for the méjoritj of youths their decisions

about plea were relatively straight-forward.

TABLE 9.4

RATTONALES FCR PLEA

RATIOHNALE
ACCEPTANCE : :
PLEA Or GUILT INCRIMIN~ SAEVE ADVISED | COTHER
YES NO ATED TROUBLE
GUILTY YES NO YES YES YES YES
NOT GUILTY NO YES NO NO YES YES

We saw in the examination of the defendants' rationales for con-
fessing that accounts of their acceptarce/rejection of guilt
were of primary importance. The same principle was in operation
in relation to tﬁe rationality for pleading. Rationales relat-
ing to the acceptance/rejection of guilt weré the dominant ones
used by youths to account for their pleas. In the general
sample 45.4% of the defendants gave acceptance of guilt as their
rationale for a guilty plea. Frequently their responses'were

simple and uncomplicated:

Case 10 - "Guilty, seen that I know I'd done it".

Case 425 - "Guilty, I took the stuff"..
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Five of the seven defendants who pleaded not guilty gave the
rejection of guilt as their reason ("I didn't do ig). In the
defended sample, rejection of guilt was again the principle
factor that defendants said accounted for their actions. Twelve
(77.3%) replied that they were nct guilty of the offence(s). Of
the remaining five respendents pleading not guilty, two said
that they had been advised by a lawyer, two were advised or

- coerced by parents and one had other reasons. Of those who
entered a guilty plea, onevgave acceptance of guilt, two
incrimination, two 'saving trouble' and three other reasons for
their decision. The rejection of guilt was a more important
principle for accounting for plea than its acceptance. While
two in ten defendants‘gave acceptance of guilt as their rationale
for a guilty plea, nearly eight in ten gave their rejection of
guilt as the rationale for a not guilty plea. However, the
majority of defeudants indicated that they were pleading con-
sistently with their perceptions of guilt. That is, few of
those pleading guilty rejected guilt and nore who pleaded not

guilty indicated that they accepted that they were guilty.

The second major rationaie for a guilty plea was that of incrim-
ination (27.8%). The defendants said that they had been incrim-
inated during the police investigation. Twelve of these defen-
dants said they had been caught in the act or they had been
found in possession of stolen material. Others indicated that
they had confessed to the police and made a stateéement.

Case 3 - 'Guilty, because I had admitted everything

in the statement'.

Fourteen (14.4%) defendants indicated that the reason théy ware
pleading guilty was "to save trouble". This attempt to save
trouble ranged from the belief that if you are guilty you have to
plead guilty, otherwise you're telling lies and will get into

more trouble with the court, to the desire ‘'get it over with'.
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The belief that pleading involved telling the truth and of

'saving trouble' is illustrated by the following examples:

Case 299 -~ "Guilty (Why?) I have to tell the truth".
Case 182 - "Guilty (Why?) Because if I don't I'll

get. into more trouble'.

Case 167 ‘- (Boy charged with number of B. E. & S.

offences in company) .

"Guilty. I wasn't going to plead not
guilty because the other blokes would
have dobbed me in and I would have got

into trouble".

Four defendants gave the desire to ‘get it over with' as the
specific reason for their planned plea of guilty. The following

two defendants rejected guilt yet they pleaded :

284 - "Guilty, to get it over and done with'".

Case 298 -~ “YGuilty, they're hassling me about it and

I wanted to get it over with".

Twelve {(12.4%) defendants gave other reasons or a combin-

ation of reasons for their plea. For example, one girl
indicated that she was pleading guilty because she didn't want
to get her friends into trouble. Others indicated a mixture of

acceptance of guilt and incrimination.’

Case 110 -~ (Girl 17; ©Possession of Marihuana)

"Guilty, because I was only up on a possession
charge and I was in possession. What's the use

of pleading not guilty when it's already proven'.

'Because I did them. I was too scared to plead
not guilty. It probably would have been remanded

and I'd have had to go back again'.
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'I was bashed up by the coppersﬂ They had the
statement. TIf you say not guilty you've made

a false statement, ycu have to say yes

/ plead guilty /.'

Summary

In this section it has been shown how the defendants' decisions
about plea are coﬁstrained and influenced by a number of factors
internal and external to the court. As children they are influ-
enced and controllied by parents. Their -actions are also con-
strained by what occurred during the police investigation
(confessions, statements and incrimination). They may also be
constrained and influenced by what occurs in court (e.g. the

magistrate rejecting a plea of not guilty).

An important constraint of defendants is the desire to 'get it
over with'. -~Not getting it over with involves expenditure of
time, money,’ reputation and good will. Decisions to plead

not guilty also involve an assessment of the prospects of beihg

ol

acquitted and there is a general belief that 'you can't wi

.

Saving trouble also means not getting into trouble with the
court and to plead not guilty when you are guilty is believed
by some to be telling lies. These are primarily constraining
factors on the defendants. The principle determining factor
" according to their acccunts is the acceptance or rejection of
guilt. It was suggested that most defendants indicated that
they pleaded consistently with their perceptions of guilt.
.This suggestion will now be examined in more detail in the

following section.

The Acceptance of Guilt

Respondents were not questioned directly on-the issue of their
acceptance or rejection of guilt. (Hapgood, on the other hand,

did include such items in his questionnaire). In this study
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the concept of the acceptahce of guilt was inferred from their
accounts of their rationality for decision-making in

relation to confessions, pleas and as we shall see below
evaluation of the fairness of the court's decision in their
case. A measurement of the respondents acceptance of guilt was
developed from the compilation of data from the defendants'
responses to guestions about plea and confessions and on the
accuracy of police evidence as well as observational data on
their behaviour in court in relation to plea and their ques?ior-
ing of details of the charge(s) or aspects of the evidence."
Table 9.5 below shows the distribution of the juveniles' accept-
ance of guilt as measured by this operation. This is cate-
gorized in three; first a full acceptance of guilt; second

a rejection of guilt by the defendant, and third, partial
acceptance of guilt by the defendant. This latter categorv

~is often characterized by mizxed pleas. It can be seen from

a
Table 2.5 that on an adjusted freguency, 67.7% of the defendants
accept guilt fully, 20% reject guilt and the reméining 12.3%
partially accept guilﬁ for all or some of the offences for which
they have been‘charged. Looked at in another way, nearly one-
third (32.3%) of the defendants either fully or partially reject
guilt. ‘

TABLE 9.5

ACCEPTANCE OF GUILT

ACCEPTANCE ABSOLUTE RELATIVE ADJUSTED

~ FREQ. FREQ. % FREQ. %
FULL 88 59.9 67.7
PARTIAL 16 10.9 12.3
NONE 26 17.7 20.0
NO DATA T 11.6 Missing
TOTAL 147 100.0 100.0

VALID CASES 130 ‘MISSING CASES 17

¥ Includes defendants who did not enter a plea and
those for whom no data on confessions are availlable,
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There was a strdng relationship between the type of case and
acceptance of guilt. Only four (20%) defendants in the contested
sample fully accepted guilt. These four defendants, in fact,
changed their plea from not guilty to guilty at their hearing.

Of the remaining 80%, guilt was fully rejected by 65% and
partially accepted by 15% of the defendants. 1In the general
sample, on the other hand, 77.8% fully accepted guilt. Twelve
 defendants fully rejected guilt and twelve partially accepted
guilt (Table 9.6). | |

TABLE 9.6

ACCEPTANCE Or CUILT BY CASTE TYPE

COUNT CASE TYPE
RCW PCT ROW
COL PCT| GENERAL | DEFENDED | TOTAL
TOT PCT
ACCEPTANCE :
OF ' . 84 4 88
GUaLT FULL 95.5 4.5 68.8
77.8 20.0
65.6 3.1
12 13 25
NONE 48,0 52.0 19.5
11.1 65.0 :
9.4 10.2
12 3 - 15
PARTIAL 80.0 20.0
: 1.1 15.0
9-4 2:3
COLUMN 108 20 128
TOTAL 84 .4 15.6 100.0 . .
RAW CHI SQUARE = 33.50238 WITH 2 DEGREES OF FREEDOM, SIGNIFICANCE =

.000:!

The acceptance of guilt varied significantly with the

ethnicity and age of the defendant. Aborigines more frequently

acceptgd guilt than non-Aborigines (x2 = 9.15844, af = 2,
Significance = .0103). Younger defendants (13-15 vears) were

also more likely to accept than were older defendants (16-18).
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(Chi-squared = 6.97319, with 2 degrees of freedom).

Significance = .0306). Similar relaticnships were found between

confessing to the police and ethnicity and age. Both of the
above categories of defendants were moré inclined than cthers to
confess fully to the offence(s). (See Chapter 4.) Sex and
'work status' on the other hand are not significantly>related'to
the acceptance of guilt. There was however a trend towards the
rejection of guilt by unemployved youths and again this reflects
the pattern we have seen previously in confessiﬁg. Accepltance
of guilt was also significantly affected by the total number of
appearances the defendants have had in court. Those with 1-4
appearances, (this is the middle range number of appearances)
tended to reject guilt either fully or partially, whereas first
offenders and those with a high number of appearances seem to
accept guilt. Again, as with total number of appecarances, both
first offenders and those who were 'under control' tended to
éccept guilt more readily than those with intermediatce status.
Both these results however may reflect a relationship with the
type of offence the person had been charged with. There were nc
significant relationships between the defendants' tyne of house,
class, family status, nor place of residence (Perth/Kalgoorlie)

and the acceptance of guilt.

Though the relationship between the type of offence and accept-
ance cf guilt was ﬁot statistically significant there was a trend
towards a rejection of guilt by those charged with offences
against "‘good order' and person., while those charged with
offences against property tended to accept guilt. Nearly half
(46.4%) of juveniles charged with offences against 'good order'
and person rejected guilt either fully or in part Combared with
only 29% of those charged with property offence. A similar
relationship was found between confessing and type of offence.

It was shown above (Chapter 4) that this results from the inter-
active nature of the offence. The lack of a statistical relation-
ship here may be a result of the imprecise nature of the measure-
ment of the acceptance of guilt‘used in the sﬁudy. There was a

strong trend for those who assessed their offence as being serious
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to reject guilt. Thus, as shown in Table 9.7, 35 (62.5%) of
those assessing their offence as serious accepted‘guilt compared
to 37.5% who rejected guilt. On the oﬁher hand, of those who
assessed their offence as being not serious, 84% accepted guilt

and 15% rejected guilt.

TABLE 9.7,

RESPONDENTS! ASSESSMENT OF OFTENCE SERICQUSNESS

COUNT SERIOUSKRESS
RCW PCT
COL PCT SERTOUS NOT . ROW
TOT PCT SERIOUS TOTAL
ACCEPTANCE 35 32 67
or YES 52.2 47.8 71.3
GUILT 62.5 84.2
37.2 34.0
21 6 27%
NO 77.8 22.2 28.7
37.5 15.8
22.3 6.4
COLUMN 56 : 38 .94
TOTAL 59.6 40.4 100.06

CORRECTED CHI SQUARE 4.20546 WITH 1 DEGREE OF FREEDOM,
SIGNIFICANCE = .0403
5.21197 WITH 1 DEGREE OF FREELOM,
SIGNIFICANCE = ,0224

NUMBER OF MISSING OBSERVATIONS = 16

Il

RAW CHI SQUARE

i

* Those partially rejecting guilt categorized with those

fully rejecting guilt.-

To summarize, two-thirds of the defendants fully accepted guilt,
while the other third either partially accepted it or fully
rejected it. Acceptancé of guilt was significantly related to

the type of case (defended/non—éontested), the ethnicity and
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age of the defendants, as well as his record (number of appear-
ances in court and status). There was also a trend for those
charged with offences against 'good order' and 'person' to
reject guilt and it was significantly related to the defendant's

assessment of seriousness.

In both the general and defended samples there was a significant
relationship between plea and the acceptance of guilt (however,
the cell sizes are too small in the, Q 2fended sample to permit
reliable interpretation). Table 9. 8 below c¢hows the relation-
ship between the acceptance of guilt and plea for the total
interview samnle. This shows clearly the strong relationship
between the juveniles' acceptance and rejection of guilt and the

plea they entered.

TABLE 9.8
PLEA BY ACCEPTANCE OF GUILT

ACCEPTANCE OF GUILT?*
PLEA®® = YES NO TOTAL
GUILTY 87 (98.9) 18 {(45.0) 105 (89 0)
NOT GUILTY 1 (1.1) 22 (55.0) 23 (18.0)
TOTAL i 88 (100.0) | 40 (100.0) 128 (100. d)
Chl Square = 54,1286, with 1 degree of freedom, Significance = .0000

#  Partial rejection of guilt combined with full rejection
" Mixed pleas combined with not guilty pleas.

Number of Missing Observations = 19.

The vast majority (98.9%) of those accepting guilt pleaded guilty
There was also a strong trend among those rejecting guilt to
plead not guilty. There were, however, inconsistent pleaders -
those pleading guilty while‘rejecting guilt, or not guilty while
accepting it. These inconsistencies can partly be explained by
the fact that a partial zejection of guilt was recorded as a full
rejection and mixed pleas were recorded as not guilty pleas.
However, it i1s noticeable that apart from one juvenile all of

the inconsistent pleaders are pleading guilty. These juveniles
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comprise 45% of those rejeéting guilt wholly or in part and
17% of guilty pleaders. This. trend is consistent with the
rationales given by the youths for the decisions about plea
These data also lend support to the interpretation of the
rationality feported above. That is, that there is a strong
relationship between the acceptance of guilt and plea and that
there are constraints‘on those rejecting guilt which makes

pleading not guilty difficult for defendants to carry through.

Summary and Discussion

In this chapter the defendants' anﬁicipated and actual pleas

were examined and changes between anticipated and actual be-
haviour discussed. Some of the cénstraining and determining
factors influencing the juveniles' decision-making in regard

to pleaz and the rationales they used to account for their decisions
were also discussed.

In the general sample, 88.5% of the yOULLo had ontﬁch ed that
they would plead guilty, 6.2% not guilty ard the remainder mixed
pleas or did not enter a plea. In the defended sample, on the other
hand, 32% reported that they had planned to plead guilty, 64%

not guilty and 4% guilty to some and not guilty to c¢ther chrLGﬁs;
The actual pleas entered were roughly proportibnal to what the
defendants had anticipatedm (Defended sample: guilty, 23.8%;
not guilty, 71.4%; no plea, 4.8%. General sample: 85.5% gui ity;
6.0% not guilty-and other 8.5%). There was considerable (28.7%
change in the defended sample between anticipated and actual
plea. This change occurred in both directions (from anticipeated
not guilty to guilty plea and vice versa). Those changes wvere
-the result of a range of factors such as -~ legal or unofficial
advice, the reassessment of the value of a particular plea, the
strategic use of plea to obtain a remand and so forth. In the
general sample, 10.8% of the youths reported that they changed
their anticipated plea. The major reason in these cases, how-
ever, was that pleas were not taken and the cases remanded. Some
change, however, occurred becadse of in-court negotiations with

the magistrate and with legal advic
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The proportion of respondents in the not guilty category was
too small to allow for an examination of plea in terms of the
defendants' backgrounds (sex, age, ethnicity, etc.) Expected
plea and plea were, however contreolled for by the defendants'
assessments éf offence seriousness and the assessments they
imputed to their parents, the court, police and D.C.W. No
significant trends were found, however. Plea was also con-
trolled by the making of confessions and statements to the police.
There was a significant relationship between confessions and
plea for the total sample and this remained significant when
controlled for by case type (though the cell sizes were small).
While there was a significant relationship between statements
and plea, this ceased to be significant when controlled for by
case type. It was suggested that this reflected the fact that
there was a range of situations in which the police did not

take statements.
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encies influencing plea decision-making were
also examined. It was suggested that the acceptance or rejection
of guilt was a‘najor determining factor in decisions about plea.
This was evident in defendants' rationales about plea and con-
fessions. To test this a measurement was developed of the
juveniles' acceptance of guilt. These categories were distin-
guished {(a) full acceptance (67.7%); (b) partial acceptance
(12.3%) and (c) rejection of guilt (20.0%). A sizeable proc-
portion (32.3%) of defendants either fully or partially rejected
guilt_for the offence{s) they were charged with. The acceptance
of guilt was strongly associated with plea. There were, how-
ever, a number of inconsistent pleaders. That is, defendants
who pleaded contrary to how they themselves saw their guilt.
With one exception, all were pleading guilty despite maintaining
their total or partial innocence.

Pleading was also influenced by a number of constraining factors.
The principle factor here was the desire to 'get it over with'.
It was suggested that not only was this a principle underlying

the defendants!' orientation to court, but that it was also a
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lever uscd by others (e.g. friends, family and police) to
persuade the defendant to plead guilty. Other constraining

factors included:

(a) parental advice and ccercion (which may operate

against the principle of getting it over with):
(b} legal advice:;

(c) ssessing the prObablll+LCo of being acguitted
in a situation where it is widely believed (with
considerable statistical Chppomb) that 'ycu can't
win';

(a) weighing the cost of time, money, reputation and
good-will, against the anticipated disposition

one will receive when one pleads guilty;

(e) evaluating the available options opened as a
result of one's interrogation by the police
with the resultant confessions and statements.

The defendant may also face problems entering the plea he wishes

in court because of decisions by the magistrate. It was shown

that two issues were observed by researchers and reported by
defendants in this study. The first was negotiative pleas.

This is, where the magistrate either rejects the defendants plea

of guilty or where he cutg the defendants' arguments short about

details of the charge and imposes a plea of guilty. Non-standard
pleas were also examined, in these cases the defendant is not
regquired to enter a plea in the usual fashion and is asked if he

'did it'. This happens when it is assumed that the defendant

will not be able to understand the usual form of pleading.

Four main rationales were glven by the defendants for pleading.

These were:



270.

(a) the acceptance of guilt;
(b) incrimination,
(¢) saving trouble, and

(a) advice.

The accepténce or denial of guilt, this being of greater
importarice in the case of those pleading not guilty. These
rationales were basically the same as those offered by

the defendants for confessing or not confessing to the
offence(s) to_the-police. For quite a few defendants the
end was a foregone conclusion from the moment of their

apprehension.

The pattern of pleading found in this study was similar to thcese
reported in both juvenile and adult studies. The majority of
C 1976; Mileski,
1971; Dell, 1971; Priestley et. al, 1977; Anderson, 1978;
ne

Hapgood, 1979}. While many studies refer to t e'gu

e

defendants plead guilty. (Bottoms and McClea

percentage of guilty pleas and allude to some of the issues
influencing plea (Mileski, 1971:534, footnote 6: "What is work,
time, and money to the court is also work, time and money for

the defendant") few studies have examined the defendants' reason-
ing to plea. This is particularly so in regard to juvenile
defendants. The research that has been conducted has tended to
focus on formal pléa bargaining situations (Baldwin and

McConville, 1977; BRBlumberg, 1969:; Casper, 1972) and not on the
more typical situation of unrepresented defendants making decisions

in relation to plea.

~Bottoms and McClean (1976)- questioned their respondents on the
reasons for their decisions to plead in a particular way. Of
those who pleaded guilty, 41% said that it was because they were
guilty, PFifty-eight per cent of the respondents indicated that
they were incrimitnated in some way (confessed 11%, caught red-
handed, 22%; the police had a good case, 25% ). The remainder

gave the following reasons - 10% said that they 'wanted to get
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it over quietly without fuss'; 7% cited lawyers advice and

5% thought that they would have received a lighter sehtence.

. They also found that the majority of those pleading not guilty
rejected guilt. They noted (1976:130):

Why did you plead not guilty?, almost comes into the
category of silly questions - but not guite. Almost
all replied, as expected, that they had not committed
the offence, either not having done anything or not in
a criminal way, or that there were excusing circum-~

"stances. Only three of the 83 defendants interviewed
gave other answers:; these were obviously 'strategic!'
not guilty pleas in which the deiendant regarded him-

self as guilty but was looking for a possible loophole.

" The rejection of guilt was therefore the dominant rat iuﬂdlo for
not guilty pleas among defendants in the Bottoms and McClean
study as it was with thevjuvexiles in this study,v The acceptance
of guilt was also the major single ratiocnale in both studies for
a guilty piea (52.4% of defendants in this study and 41% in the
Bottoms and McClean study). Hapgood, (1972) found that 61.9%

of his respondents accepted guilt, though the percentage was
somewhat lower (57.5%) when only indictable offences were con-
sidered. This is very equivalent to the 68.8% fully acceplting

d to

guilt in this study. Some of Hapgood's findings in rega
the relationships between the acceptance of guilt and background
variables were also similar to what was found in this study. For
example, in his sample younger juveniles were more inclined

than older juveniles to accept guilt. These charged with assault
or wilful damage offences were less likelw than those charged
with other offences to accept guilt. A similar trend was found
here in the case of assault and 'good order' charges. However
his findings in regard to the relationship between offence
seriousness and the acceptance of guilt were the reverse of what
was found in this study. In his study, those on more serious

charges were most likely to accept guilt. The differences between



the findings may be a result of the different measures of
offence seriousness used. Hapgood was concerned only with
the value of property offences as a measure of seriousness,

while the defendants' own. assessments were used in this study.

What is aléo of interest in relation to the acceptance of guilt,
though this was not examined in this study, is the acceptance of
responsibility for their actions by the juveniles. That is,

they do not blame others for their actions. Hapgood fecund that
78% of his sampleAfully accept responsibility. Baum and
Wheller (1968) reported that 83% of the juveniles in the

also fully accepted responsibility for their actions.

It was suggested that some of the defendamts were inconsistent
pleaders. That 1is, defendants who plead contrary to their own
acceptance of guilt. This was evident in both the juveniles
rationales for plea and the relationship between acceptance of
guilt and plea. In all but one case, the defendants either
fully or partially rejected guilt and pleaded guilty. One of
the problems defendants face in terms of accepting guilt is
that they are freqguently unaware of the details of what they
have been charged with until they get to court. While they. may
broadly accept guilt for the offence, they may not accept all of
the accusations contained in the police facts which they only

hear after they have pleaded. On rarer occasions the defendants
did not know what they had been charged with until the charge

was read in court.

These findings are generally consistent with findings of other
studies. Inconsistent pleaders generally plead guilty, few
strategically use not guilty pleas (Bottoms and McClean, 1976;
Dell, 1971; Baldwin and MéConville, 1977). It was suggested
that this situation has its roots in the constraints defendants
experience in ple€ading not gﬁilty, The principle of ‘'getting it
over with' is fundamental. There is also the general belief that
'vou can't win', as well as problems with time, money, reputation

and good will. It is extrémely difficult for a defendant to plead
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not guilty. The only strategic use of not guilty pleas in

this study were those used to obtain a remand.

The types of court processes described by Ute, (13874),
Brickey and Miller (1975) and Mileski (1971) to cbtain a
guilty plea were not found in this study. Nevertheless
variocus interactional patterns in court obviocusly influenced
the direction and nature of defendants' pleas. Pleas, there-
fore cannot be taken as unproblemgtic, simple affairs in

court.. All pleas are potentially negotiative in nature.
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Chapter 10.  STANDING UP THERE AND PLEADING:
DEFENDANTS” ACCOUNTS OF COURTROOM
INTERACTION

“The Boys' part in the drama is usually a small one; often
it is a non-speaking part, seldom is it eloquent." So
noted Parker {(1976:218) sbout the participation in‘ccﬂrt
of a group of working class yvouths he was studying. The
same observation could be made of the maj xrlty of juveniles
in this study. Moreover, as the title of this Chapter
indicates they typically portraved themselves as being
passive in court. They werefrequently overawed by the
experience and suffer from 'stage fright' (Lyman and Scott,
1370) and were mystified by the proceedings. Althoucgh this
is so, it is not fruitful to over-emphasise the position of
the juvenile defendant as that of a 'dumwy player' (Carlen,
1876) . To do so may prevent an exploration of the role 1
defendants may play in the court and related proceedings,
thus promoting a view of defendants as uninteresting and

unimportant to the outcome of the case.

iy

The focus of this Chapter is on the youths' accounts

(.’)

©
the court proceedings. However, as a court case involves

a complex patxczz of interaction between the various
participants, it is beyond the =scope of this Chapter to
describe and analyse in detail the interactions of all the
participants. The structure of a typical case is described
first. This is followed by a discussion of the youths'
descriptions of the magistrates' actions during the case.
As this discussion presents a static rather than a dynamic
or interactional view of court proceedings ,the defendants
view of magistrate's involvement in the case is presented
as a catalogue 'of activities. This is followed by an
examination of their accounts of their own participation
and feelings while in court. | The Chapter is compieted

with a discussion of their views on the meaning and
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consequences of various dispositions and the reasons

they thought the court handed down these dispositions.

Structure of a typical case

As Emerson (1969} and others have suggested, a court case
essentially involves the determination of the moral
character of the person charged with an offence. The
question then is not just what has this person done

and is he guilty, but what sort of person is he? Thisbis
an interactive process examining the interxrelationship
between the offence and its typicalness for the youth,
the motives of the youth, his background and present
circumstances and his possible future. These phenomena ars
not given but are constructed through the presentation of
oral and documentary evidence by various parties invelved

in the case.

The participants are engaged in what has heen referred to
as an ‘'information game' (Carlen, 1975). That is, the
participants seck to conceal and uncover certain kinds of
knewledge. The knowledge at issue here is about the
character of the defendant and his actions. This process
takes place within variocus types of ‘awarcness c ntexte’
(Claser and Strauss, 1964). Defendants generally have
limited understanding of court processes, the roles of
.various participants and their routines of acticon and
this is especially so for the novice defendant ({sce
Chapters 6 and 11). Defendants' contacts with the court
are characteristically fleeting relationships (Davis,
1959). Essentially, he and his parents have to learn the
rules of the 'information game' as they go. Time 1is
limited moreover, the average length of non-~contested cases
was 10.3 minutes. 'Court regulars' (e.g. magistrates,
prosecutors) have not only more information about the
defendant and his actions, but also have well tried
routines for uncovering information and interpreting the
significance of the information obtained about the
defendant's moral character. Thus, prosecutors and welfare



officers are in positions of power and influence in
comparison with the defendant and his parents or other
lay sponsors. Only a solicitor (or an unusually
competent parent or juvenile) can 'play the game' in the
sawme manner as the prosecuticn or welfare aff (Williamson,
1980; Carlen, 1975). Juveniles and their parents are
usually hampered not only by lack of knowledge but also

by 'stage fright'., Lyman and Scott (1970) suggest that
people are likely to experience 'stage fright' in

social situations where their identity or moral character

is in question. The court is clearly one such situation.l

Contested and non-contested cases are #eﬁy different in
their structure and process. When the defendant is not
contesting hise guilt, the facts of the case are presented
by Lhﬁ prosecution and usually (though not always)

unquestioned or debated by the defendant. In
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case the actuality cof what happened and whether the
defendant $s guilty are under consideration and both sides
have theoreticelly the opportunity of questioning the

evidence and the various parties involved.

Non-contested Case

A typical non~contested case starts with the identification
of the defendent and the reading of the charge. The
-defendant is then asked to plead by the magistrate. If

a plea of guilty is entered the prosecution then reads the
'facts' of the case which includes; an account of the
offence and the defendant's participation in it and
frequently, also an accouni of his apprehension, interrogation
and comfessioﬁ, all of which may ellude to his moral
character. The 'facts' can alsc include strategies to
prevent the development of mitigation by the defendant.

For example, in cases where drink was a factor a typical
strategy was to suggest that: "While the defendant had
~been drinking he was not deemed to be drunk”. Or they may
emphasise the seriousness of the offence or the defendant's

association with older youths or adults. The latter may be



used to indicate that the offence was not typically

juvenile in nature.

After the facts are read the maglstr ate may then ask the
defendant for a statement, sometimes thh;n»tbe form of
‘what have yocu to say for yourself?’ Alternatively he/she
may ask the defendant to elaborate on some of the details
of the offence oxr ask for an explanation of his motives

(i.e.. 'why did you do it?')., These processes may also bec

presented as part of a lecture or homily by the magistrate
to the defendant. The magistrate may also consult the
defendants' record and/or an informative report from the
Departmental officers. At times he may request a verbal

tatement from the Community Welfare court officer or the

fficey may volunteer a statement. (In Kalgoorlie the court
officer usually presents a verbal report to the magistrate
about the defendant and a written report is submitted and
filed at a later date.) The magistrate'may at this staqge
also gquestion the defendant and his or her parents. He
may ask the parents about the defendant's howe background
and his genexal behaviour. ~ If the defendant has a
lawyer, the magistrate may not directly question the
defendant, but ask questicns LhTOU h his lawyer. Howevaer,
this varies and the magistrate, depending on his

orientation or particular issues in the casc, may sometimes

by-pass the lawysr and go strai ghp to the defendant or his

parents for speciiic information.

The magistrate may then give the defendant a homily oxr
lecture either before or after he sentences him/her. The
homily usually takes place when the defendant is being
dismissed or receiving some non-severe sentence. As King
(1978) has shown this is used primarily to warn the
defendant about subsequent actions and to let him know

that while he may be getting off lightly on this occasion,
the possibilities of more severe action are always imminent

if he -reoffends. In many cases the magistrate ends the
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case with what we have called a 'deterrent tactic'. That
is, a direct warning to the defendant that if he or she
appears in court again the court will not be as lenient.
All of this is to heighten in the defendant's mind the
seriousness of the situation and the possibility of severe
action as a result of his offences. It adds to the drama
of the situation. (See King, 1978; Carlen, 1976; Emerson,

1969 and Garfinkel, 1872 for a discussion).

Coentested Cases

The fundamental difference between'defendéd and non-defended
cases is that the guilt of the defendant has to be established
and this freguently involves the establishment of what happened.
The 'facts' of the case then are in question. The prosecution
presents their witnesses' evidence in chief and this evidence
is open to cross-—examination by the defence. The defence the
present their evidence. However, once the guilt of the defend-

ant has been established (as it usually is) then the procedures

h

are similar to what has been described

1~

‘or non-contested cacses,
That is, the magistrate may ask for pleas in mitigation from
the defence counsel, he may question the defendant and his
family, he freguently gives the defendant some soxt of lecture

about his behaviour.

Defendants' Descriptions of the Magistretes' Actions

The youths were asked to describe what the magistrate and the
other wmajor participants did during their case. Whereas most
couid describe in some dstail the interaction between the
magistrate and themselves, they did not generally provide any
detailed information about the actions of the prosecutor,
member, and court officer., This resulted frem the situatior
where the attention of the youths during the case was on the
magistrate, rather than on the other participants, and the
ingbility of many defendants to identify the D.C.W. court
officer and their general perceptions of prosecutors and welfare
staff playing a neutral fole in court (sec below Chapters i1l
and 12). |

Table 10.1 below summarises the defendants'® descriptions

o]
rh
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he magistrates' actions. It can be seen that in the
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general sample the key action described was the fact

that the magistrate had sentenced the defendant. Here 34.8%
the respondents (percentage of cases) mentioned the fact of
sentencing. This was followed'by the mention of

lectures to them by the magistrate by 33% of the youths

and the magistrates' request for a plea which was
mentioned by 30.4% of defendants. The attempts by the
magistrate to obtain some indication of the defendant's
motivation for committing the bffence and the magistrate’s
discussiocng about the case with wélfare and prosecution
officials was also referred to by 19.1% of the defendants
respectively. Also referred to,in rank order were; the
reading of the charges, the conferring with the member
(usuvally in regard to the sentence), the examination of
the records and the magistrate's reguest from the
defendant for details about the offence and his part in it
and the nagistrate's request for a statement from the

]

defendant {'what have you got to say for yourself?')

A number of juveniles (4.4%) also made separate mention of

being 'recommitted’ by the magistrate. Committal refers

to the taking of a child into the care of the Department for

Community Welfare. Prior to the Child Welfare Act being

amended in 1977 juveniles were committed to the care of the

£ 7 -

Departicent for offending. Since then, however, a distinction

of

has been drewn between offenders and non—-offenders. Offenders

are now 'placed under the control of the DePartment'(PUC)
rather than committed to its care. This mention by yout
of recommittal is worth referring to as it indicates that
some youths at least do not understand the new procedures.
Bowever,. if such references to recommittal are considered
as references to the sentencing of the youth, it further
highlights the importance of the sentence in the youths
minds. Other issues such as the fact that the magistrate
was in control of the hearing ('he ran things', 'he was the
one in charge') were also mentioconed by youths. 2As was

the issue that, as they saw it, the magistrate had given

them ‘another chance.!



. ACTIONS OF MAGISTRATE AT HEARING
GENERAL SALPLE | DEFENDED SAMPLE ALL CASES
PCT sct |
. oF BC 2CT 0F PCT
MAGISTRATES v RESP- |oF oF RESP- | OF | MAGISTRATES
ACTIONS count |CNSES |cases CASES |COUNT | GNSES | CAZES ACTIONS
FEQUESTED PLEA a5 | 12,2 | 36.4 4 9.5 1 26.0 | 39 | 11.0
EXANILED RECORD 16 5.6 | 13.9 4 9.5 1 20.0 | 20 6.1
RTAD CHARCES 19 S.6 | 16.5 1 2.5 5.0 20 6.1
REQUESTED BIOGRAPH= 5 1.7 1 4.3 0 0.0 0.0 5 1.5
ICAL INFORMATION i
RE‘CVESTED A STATEMENT 15 5.2 13.0 6] 0.0 0;0 15 © 4.6
REGUESTED DETAILS 16 5.6 | 13.9 2 4.8 | 10.0 18 5.5
OF OFFLENCE(S)
ENCUINED RE MOTIVES 22 7.7 | 19.: 1 2.4 s.0l 23 7.0
LECTURED ME 38 | 13.2 ] 33.0 0 0.0 6.01 38 | 11.6
SENTELCED HE 4o | 13.9 | 34.8 3 7.1 0 15000 43 ] 131
nl 6 2.7 5.2 0 0.0] 0.0 6 1.8
3 1.0 2.6 0 0.0] o.0 3 .9
: 18 6.3 1 15.7 3 7.1 15.0 | 21 6.4
i 22 1" 1.7 19.1 3 7.1 ] 15.0 | 25 7.6 | 18.5 | CONFERRED WITH
\ OTHER OFFICIAL
: 2 2 1.7l 10 | 23.8] so.0f a2 3.6/ 8.9 | CONDUCTED THE HEARING
i 30 | 10.5 1 26.1 11| 26.2] s5.0] 41 12.5 | 30.4 | DID OTHER THINGS
, TOTAL RESPONSES 287 | 100.0 [249.6 | 4 [ 100.01210.0 | 325 | 700.0 lzss.é
H . . ]

* SPSS lti-response programme
NUMBER OF MISSING CASES : NUMEBER OF VALID CASES
CENERAL = 5 CENERAL = 115
DEFENDED = 7 DEFENDED = 20
ALL = 12 ALL = 135 -
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These responses were examined in relation to the
defendants' characteristics (sex, age, work status,
ethnicity), class, type of residence and so forth. There
was little overall variation between the characteristics
of the defendant or his background and the types of
responses given. However, sone variations were found.
Females, for example, were more freguently referred to
being lectured to by the magistrate than males. On the
other hand, they were less likely to refer to being
sentenced or being asked for their motives. This reflects
both differences between male and female treatment in the
court and the fact that girls tended to have records which

were not as bad as boys. Those with bad records reported

_l

that they were lectured less frequently and more likely

to be sentenced quickly and removed from court than those
with good records. Their cases, however, were freguently
lengthened by the number of charges that had to be read.
Aboriginal defendants were also less likely to refer to
being asked to plead and more likely to report being
sentenced and to having the records read than non-Aborigina
defendants. This partly reflects their use of legal
representatives. In these sorts of situationg where the
defendant had a legal representative, the magistrate
freguently requested the plea through the legal rzpresent-

ative and not directly from the defendant.

Defended Cases

The defendants in the defended sample emphasised the
magistrate's running of the heering and his control over
other participants as well as the interactions of different
particivants to him or her. They also referred to the
pleading process (20%), examination of their records (20%)
followed by the magistrate's conferring with them and

other officials, sentencing (15%) and the seeking of detail
about the offence (10%) and the defendant's part in it.

11

S
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Defendant's Actions

The defendants were asked "What did you do while you were
in court?' Three basic types of responses were obtained
from the defendants and these varied between general and
defended cases. Table 10.2 lists these. In generai cases
the defendants indicated that they either 'stood there

and pleaded', 'stood there' or tock a more active part in
the proceedings. The 'other' categories includes such
things as giving explan&tions, arguiny with the magistrate,
questioning the -charge, asking for a seccocnd chance, and so
on. As can be secn from Table 10.2, more than a third
(36.7%) of the defendants indicated that they merely 'stood
there', another 36.7% indicated that they did ‘'other'

things in court as well as standing there and pleading,

and 26.6% indicated that they merely 'stcod up there and
eaded’. What is evident from near two~thirds i 3.z 5
pleaded’ What is evident from nearly two~thirds {(63.3%)

of these responses is the defendants® indication of their

passivity in court.

DEFENDANTS' ACCOUNTS OF THEIR ACTIONHS IN COURT

SAMPLE
GEN;RAL DEFENDEI
ABSOLUTE RELAT. ADJUST | ARBSOLUTE RELAT. ADJUST
ACTION "REQ.  FREQ. FhJE, FREQ. FREQ, FREQ. TOTAL
% % % % %

tood there 40 33.3  36.7 3 1.1 16.7 L3 29.3
Stood there 29 24.2  26.6 3 11.1 16.7 32  21.8
and Pleaded ‘
'Other! 40 33.3  36.7 12 L Ly 66.7 52 35.4
No Data 11 9.2 - 9 33.3 - 20 13.6
Total . 120 100.0 100.0 27 1060.0 100.0 147 100.0




283.

Defendants' accounts of their actions in court in the
general sample did not vary significantly with their
characteristics oxr backgroundsg They were, however,
significant differences between the general and defended
samples. In the defended sample two-thirds of the
defendants referred to their active participation in
court and this usually referred to such factors as their
giving of evidence, consultations with their defence
counsels or in a number of casés'conducting their

own defence. §ix youths (33.4%) referred to both just
'standing there' or 'standing there and pleading'

These were situations where the case was not proceeded
with and the defendant was merely req uired to enter a
plea, or in cases where the defendant changed his plea
to guilty and the case was proceeded with like a non-

contested case.

responses such as the following:

h]

Case 22: - "7 stood there., T didn't have

anything to say.”

¢

Case 196 - "I just stood there."

Case 275 - "I just told them of the guilty plea,
that's all.”

This sort of response also highlighted the defendants'
situvation in relation to the other participants in the
court. The defendant gencrally was the only one standing.
In non-contested cases the defendant usually stood for

all of the proceedings, unless they were cxtremely long,
in which case the magistrate might permit the youth to
sit. (In contrast, they‘were usually seated for most cf a
contested hearing.) The fact that they were standing
highlighted his status as the wrong-doer.  They are socially
removed from the others in the court. Standing was also a
symbol of their unequal status. It also facilitates the
focusing of attention on them. Defendants are frequently

subjected to unrelenting stares by the magistrate and
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others while in court. A number of youths in fact,

categorised the role of the lady member such as:

* "She's just there to look you up and down and

to make you feel cheap."”

The staring of other participants was also frequently
referred to. Such behaviour highlights, in the minds
of the youths, their powerlessness in the proceedings.

. And, this reinforces their passivity.

Defence Strategies

However, a number of defendants indicated that they did
more than just stand there and plead. Youths indicated
that they attempt to either give explanations to their
behaviour, offer excuses, justifications, or "bluff their
way through®™. These were attempts to obtain leniencv from
the court by giving a range of responses which they hoped
would help. Some indicated that they participated in the
proceedings by qguestioning the police evidencé, indicating
that what the police have gaid is not altogether true or
questioning details of the charcge (See Chapter 9).
Strategic interaction can occur both verbally and non-

verbally. Defendants may present themselv

o
U

r
“ulness.

[t}

demeanour so as to emphasize their remorse:
or their proper respect in front of the court. 1In both

these cases they may have received coaching from others;
parents, welfare officers and legal counsel, and somelimes
from friends. TFor example, in regard to the proper demeanour

in front of the court the following youth reported:

* Case 94 - "The welfare officer told me not to
smile, to look remorseful, so I sat there

[sic/ big brown eyes."

Other strategies can also be followed:
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* Case 134 - "I tried to look as girlish and
| terrificd as possible /probe: why?7
to get the court's sympathy. I got some
"advice from the pros /professionals’.
[What do you mean by thatz/ From my

friends who had been tc court before."

Here the defendant indicated that her approach, like the
previous youth, was to present a certain image of innocence
and remorse to the court so as to gain the court's sympathy
and leniency. Generally, presenting the right demeanour to
the court was important. Among other things, it gives the

bench the impression that the youth is remorseful.

As well as interactional styles various verbal strategies
were employed by the youths in attempts to influence the

course of the case. Emerson (196%), following the work of

o~

Lyman and Scott (1972) suggests that there are a number of
S

trategies which defendants (and their sponsors)

o Rt

defaence

1
Lo

can adop

-

Here, however, it is important to note that the participation

of most youths in the proceedings was reactive rather than
proactive. By reactive it is meant that the youtis react
to questions from the bench rather than contribute to the
proceedings on their own volition. Typically they were
reacting to guestions about their motivation or their
participation in the offence, or to demands for statements
('what have you to say for yourself?’') or for some details.
Many youths successfully minimise participation by
responding with replies such as 'Nothing (to say) six' or

'No'.

The strategies identified by Emerson are:

1. claims of innocence;
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N

justifications
(a) principled justifications;
(b) situational justifications;

3. excuses.

All of thése'strategies woere observed in use in this study.
Howevery, other strategies were alsc observed. These were .
discussed by Emerscn but not integrated into his schema.
These are:

1. promise of remedial action;
2. ‘apologia';’ |
3.

naturalistic or delinguent accounts.

Claims ¢f innocence usually‘result in not guilty pleas.

If the youth wished to plead guilty in order to ‘get it
over with' however, he typically wouldnot claim innocence.
Principled justifications refers to situations where the
accused ‘'depicts the act as an attempt to realise some
absolute or moral value that has precedence over the

value violated by thé act’ (Emerson, 1969:142}. There

was only one case where this type of defence strategy was
employed. A 17 year old youth had been involved in a
protest with a group of unemployed people at a Commonweslth
Employment Office. Be was charged with being 'on a premises
without lawful excusce'. He said that he had pleaded not

as the

<q

guilty because of the ‘political implications', 'it w
principle of the thing, others have to be informed of their
rights'. 'though we contravened the written law, this is

h) 1 2
not what that law was meant to cover.’

Situational justifications involve an attempt by the

defendant to 'reverse or dilute the imputation of wrongdoing

by showing that the act was proper, or at least permicsable,

given the contingencies of this actual situation' (Emerson,
1969:150, italics original). This type of justification

was frequent. Typically it was used by youths charged
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with offences against persons and ‘'good ordex'.

Freguently these were of the "he hit me first' type.

Excuses, according to Emerson (1969:153) are attempts

to deny responsibility for the act in such a way that it
mitigates the seriousness of the wrongdoing. The types
of excuses observed were legion. The following examples

suffice to illustrate these:

* Case 74
'We were walking home to Midland from Belmont.
We were very tired. We saw the car and decided
to take it to get home. We were going to take it
back later.!

* Cace 90 (Youth 16, charged with BE. E. & §.)

Riley

I didn't want to do it. It's just that the

door was open,"”

"I just got a steady job. I had a few beers."

* Case 154 (Youth 17, char

=~
[to]
»

ed with wilful damage)

"It was a mistake. I lost my temper.”

Promises, to officials and the court, by parents to see that
steps are taken to ensure the vouth will not reoffend
('remedial action') have been observed by Cicourel (1976},
Emerson {(196%) and in this study. However, promises to take

remedial action by the youths themselves were also obscrved:

*Case 41 (Youth charged with B. E. & §., had
already been in Riverbank)
'If you give me a chance, I'll try to keep out
of trouble. I want to go to school. I'm on
unemployment benefits but I can get a job.
e+« If you give me a fine I won't geﬁ into
trouble again.' ' '
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Case 228 (Youth 17, charged with wilful damage of
property at home, mother said that she won't
have him back home unlesé the court gives
him more than probation this time -~ ‘he'll

laugh at probation.')

I have arranged a job as a labourer with a side
show. I will be travelling around the country with
the people who own the show. I'1ll be out of

troulkle then.'

"Apologia' refers to situations where the accused
‘defensively brings him(self) into appropriate alignment
with the basic values of his society' (Ditton, 19277).

A Pl

The youth admits his guilt and affirms the correctness o

h

the values which he has broken. He may try to reduce

if

JRNPRUN e B S P N
tupidity, mistakes

his responsibility with references to

or the bad influences of others:

Case 21
"There i3 nothing that I can say. I'm guilty.”

-

Case 12 (Girl 17, first offender charged with
S. & R. {shoplifting), friend and
co~cffender had been in court abkout

ten minutes before her)

Magistrate: 'What's your explanation for this
offence?"’

Defendant: "I don't have one, that would be accept-
able to the court. But the girls at
scheool told me how easy it was to shop-
lift and get awey with it. But they

didn't tell me about getting caught.'

* case 31 {Youth 16, charged with S. & R.)

"It was stupid, I‘m sorry."

“Naturalistic or delinquent explanations are not really
defenses as such. The youth adwits to the ofifence and

provides an explanation for the offence in which no attempt
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is made to justify or excuse the offence in such a way as
to reaffirm societal values. Explanations such as, 'I
took the stuff because I wanted to sell it for the money’
fall into this category. This type of explanation is

-~

. 3
not as common as excuses, justificatiorns and apologia.

These strategies are derived from the ‘yrammar of motives'
available in society. These are sets 0f statements
(verbalizations) which provide reasons, justifications and
explanations, fcr people's actions both for oneself and
others. For example, a motive such as jealousy, may make a
murdexr explainable“(For a discussion, see Taylor, 1879;
Mills, 1971; Blum and McHugh, 1971 and Hartung, 1969).

Youths learn this grammar in the course of everyday life

&

-

and from cues picked from the court process, from friends
and officials, The problem is learning the appropriate
ones to use when thev are called for by the magistrate's

questions as to why the offence was committed:

* Caso 118 {Youth 16, charged with 6 counts of S. & R.)

Magistrate: 'Wwhy did you commit these offences?’
Defendant: 'I was a bit stupid.'’
Magistrate: "It was more than stupid. §ix cases

of dishonesty can't be passed off as
stupid. You stole other people's
property. It's not only stupid, it's
dishonest ..c.iieiiviineaad!

Defendant: 'T was bored, I had a few beers.'

On other occasions the magistrate may ‘offer' the defendant
an explanation for his actions. This was observed to have
occurred particularly where drink was invelved. In most
instances, the youths passively accepted the explanation/
motive offered by the magistrate. Some youths indicated
that they were aware that it's to their advantage to accept

the magistrate's line:
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* §§E§~l§2 (This defendant was charged with
wilfully damaging a telephone box
after breaking the window)
"She asked me why T had done it, and if I regretted
doing it, which I did. She asked me what I had
done to my hand. I said I had cut the tendcn but
I hadn't cut it right through. She said I would
be suffering‘for a couple of months, which I

wasn't."”

In other situations, however, youths for various reasons

did not agree with the magistrate's interpretations:

* Case 41 (Youth 17, charged with 5. & R. of an
empty keg and other items from a pub}

~

Magistrate: ‘'You were under the influence of
alcohol at the time ...°f

Defendant: 'I had a breathalyzer test /[when

¥

6]
s
O
[
g}
»
Cu

by police/ and I wasn't.’

Magistrate: 'It probably still affected your judge-
ment' /examining the SER/ 'You're a
good worker. ..... it was a silly thing
to do ... you were probably shcving

off to the girls .... you*re fined $10.°

Youths may also attempt to influence the court's outcome by

presenting the magistrate with positive information about

4

themselves rathe

r

- than about offence per se. This inform-
ation is designed to show that he, the defendant, has the
characteristics of a 'good young citizen' rather than a
'tough' or 'real little crim'’ 5 This information is
essentially the same as that contained in lawyers' pleas
of mitigation or welfare staff's (both verbal and written)
'pitches® in support of the youth. Thus the juvenile
attempts to portray an image that he is active in work
or school, rather than ddle; (or if unemployed then

actively secking work); ambitious, with plans for his
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future rather than hopeless; having good social relation-
ships rather than being a renegade. As with statements

of motive, or explanations about the offence or offending
he may be coached by others as to the appropriate tactics.

As one ex-bench clerk reported:

"You frequently hear welfare officers telling
kids to tell the magistrate that they are going
for a job interview. A favourite one isg that

they are going for an apprenticeship interview."

~

te:  'Are you working?

=
=
o]
o]
}.J
n
rt
H
o

'No sir, but I am going for an

o)
[}
h
®
]
[o]]
o))

apprenticeship interview this
afterncon.’

Magistrate: 'It's funny how epprenticeship
interviews always come up on court

day.'

Like the drunks described by Spradley (1970 and 1972) the
youths have to decide (in the context of their lack of
understanding of court process and appropriate tactics

and their fear) whether it is more politic to remain passive

or to provide tne court with information:

* "I just stood there (probe: Did you say anything?)
I didn't want to say anything. Even if I did I

"

wouldn't know what to say.

Moreoveil, unlike lawvers, welfare staff and to a lesser
extent parents, juVeniles are to a large degree dependant
upon being asked by the bench to supply information.
Otherwise they mey find themselves ruled out of time,

out of place and out of order (Carlen, 1976). Some youths
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are_ aware of the appropriate tactics but are not given
the -opportunity to use them as the following respondent

indicated:

* Case 220 -~ "They didn't give me a change to say
anything, but usually you tell them
that you'll keep out of trouble in the
future, and that you had just got a job
or that you would be getting one. ' /Probe:
Does that hﬁfp?7 Yes, the magistrate
usually believes you and gives you a
chance. Wouldn't have helped this time
though it would have helped last time
if they had given me a chance to say
something."
In the majority of cases the Jjuveniles remain passive and
rciy on their parents, welfare officers and if represented,
fficers to present a ‘pitch' for them.
demonstrated above {Chapter 8) however, the
majority bf-youths were unrepresented. Many parents
hesitatedto participate even when called upon by the bench.
Velfare officers have thus a crucial role in pres ﬂnLLﬁg
the court with information aboul the youth. However, as
noted akove (Chapter 8) the welfare or after-care officex
may vary his role between that of a sponsor and that of a

denouncer 0f the youth.

Sponsors may attempt to develop an image of the youth's
moral character as 'normal'. They attempt to show that

the offence iz ‘'out of character' and not part of a

pattern and that the youth is not a little 'tough'. 'The
offence is presented as not being atypical for juveniles
and an attempt is made to mitigate the youth's part in it,
through similar excuses, justifications and 'apologia'as
used by the youths themselves. Lawyers and welfare officers
develop repertoires of 'pleas in mitigation'. These are

structured to suit the defendant, the offence, the bench,



other information provided (e.g., the prosecution case,

welfare report) and the foresceable cutcomes of the case.
They are constructed upon the information collected from
the defendant prior to court. (See Chapter 7 for a dis-

cussion). Such factors as the following were emphasized:

'A good home background’ ‘
'Remedial action (e.g., getting a job)’

fBad company or iead by older youths or adults’

'A monetary relapse into offending'

Parents tended not to be as articulate or elogquent as lawyers
or welfare officers but nevertheless provided similar inform-

ation.

¥ 'He's a good boy at home. We never have any
trouble with him. We can't understand this,

he has pever done anything like this before.'

A minority (15%) of parents denounced their children (as in
the mother of the defendant in Case 228 above)
and asked the court for a severe disposition. Frequently
they reqguested that the court have the youth locked away.
They invariably emphasized that the youth is ‘uncontrollable’

-

and they have exhausted all avenues of redirecting him.'

" Defendants! Feel%ngs‘in'CoUrt

Most defendants reported being scared or nervous in court.
Scared both in relation to just 'standing up there' and in
relation to what's going to happen to them. T“able 10.3

shows this. The defendants were asked how they felt in
court. Two defendants said they were not sure how they

felt. Data was not obtained from five youths in the general
sample. Sixty-nine (61.1%)deféndants indicated that they
were either scared or nervous or very scared Or very nervous.
In contrast, 38.9% who indicated that either they felt |

'normal® ox 'nothing® in court.
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Table 10.3

Defendants Feelings in Court

SAMPLE
~ GENERAL DEFENDED
ABSOLUTE RELATIVE ADJUSTED | ABSOLUTE RELATIVE ADJUSTED | TOTAL
FREQ.  FREQ.  FREQ. FREQ.  FREQ.  FREQ. :

Normal 8 6.7 7.1 2 7.4 9.5 10
Scared/Nervous 19 15.8  16.8 4 14.8  19.0 | 23
V. Scared/Nervous 50 41.7 44 .2 9 33.3 42.9 59
Nothing -8 6.7 7.1 0 0.0 0.0 8
Other 28 23.3 24.8 6 22.2 28.6 34
Not Sure 2 1.7  MISSING 1 3.7  MISSING 3
No Data ' 5 4,2 MISSING 5 18.5  MISSING 10
Total 120 100.0 100.0 27 100.0  100.0 167

Youths in the defended sample indicated the same sort of
feelings. Thirteen (61.9%) said that they were scared or
very scared and 8 (38.1%) indicated that they felt ‘normal'
or ‘other'. fThere were no significant differences hetwoeen
case types. Those who indicated that they felt ‘nothing'
in court tended to be more cynical about the court
proceedings than those who said that they were scared

or even felt normal.

In the general sample the defendants' reported feelings werec
controlled for their background characteristics. (The

variable was dichotomized scared/normal). There were no
significant relationships between their reported feelings and
sex, age, ethnicity, typerf housing, class or place of
residence. There was a marginally significant relationship
between status and defendants' feelings. Those who had a
P.U.C. status fepbrted'that they were scared less frequently
than those of other statuses (Table 10.4). There was a

similar trend with regard'to the number of previous appearances

the youths had but this was not significant {(Chi square =
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2.09932, with two degress of freedom. Significance =
.3501). There was also a marginelly significant relation-
ship between family type and reported feelings. Youths
from single parent families reported not being scared or
nervous in court as frequently as those from two parent-
families. This relationship may reflect an interaction
with status, youths from single parent families tending to
have slightly higher statuses. On the other hand these
youths may not feel as nervous because of some characteristic
associated with children from single parent families. (e.g.
such as being more independent or more familiar with the
problems of speaking for themselves). Neither of the above
relationships were very significant, however.

Table 10.4
Reported Feelings by Status

COUNT STATUS
ROW PCT
COL PCT | 1st INTER~ ROW
TOT PCT | OFFENDER MEDIATE P.U.C. TOTAL
DEFENDANTS 18 3 21 42
FEELITNGS NORMAL 42.9 7.1 50.0 35.9
39.1 15.0 50.0
16.7 2.8 19.4
_ 28 17 -21 66
SCARED/NERVOUS 4o .4 25.8 31.8 61.1
60.9 85.0 50.0
COLUMN 46, 20 42 108
. . TOTAL 42 . 6 18.5 38.9 100.0
RAW CHI SQUARE = 6.98554 WITH 2 DEGRESS OF FREEDOM. SIGNIFICANCE = .0304

NUMBER OF MISSING ORSERVATIONS = 12
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Table 10.5
Reported Feelings by Family Type

COUNT FAMILY TYPE
ROW PCT ' _
COL PCT | SINGLE THO ROW
TOT PCT | PARENT  PARENT TOTAL
DEFENDANTS ‘ 18 18 36
FEELINGS NORMAL 50.0 - 50.0 39,1
‘ 54 .5 30.5 -
19.6 19.6
SCARED/NERVOUS 15 41 56
e Colt o268 T2 ) 60.9
: 45,5 69.5
16.3 Lt .6
COLUMN 33 59 g2
TOTAL 35.9 64,1 10C.0

CORRECTED CHI S
NUMBER OF MISSING ORSERVATIONS = 27

»

There would seem tc be two issues associliated with emotiona

states while in court. One is the issue of familiarity

A

with the court and of being overawed by one's very pregenc

QUARE = 4.717404 WITH 1 DEGREE OF FREEDOM. SIGNIFICENCE = .
2 :

1

Fany

-

in court, thé fact of 'standing up there', being looked at,

being asked questions,; being the object concerned. The
other is the concern the defendants expressed in relation
to what might happen to them - the outcome. (A third of the
defendants reported the worst part about court was the
sentence or waiting in anticipation for the sentence).
.These two issues interact. Obviously a defendant who has
not had experience in court is probably more frightened
by both the standing up in court and the anticipation of

the outcome. Whereas those who are fomiliar with court

0

4

1
'

1
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proceedings, while they may not be all that scared of
having to go to court, are still frightened, in the
majority of cases, about what's going to happen to thém.
This was aptly put by one of the defendants interviewed in

the pilot study, when she said:

"There isn't much to it really, I don't think.
When.I first heard of all these kids going to
court, I thought wow, what a big thing this is,

but it's really nothing. /Well, what do you mean,
it's really nothing2/7 It depends, it's dimportant
what they dé to you, that they fix up what you've
dene, but standing in the courtroom listening to
him I thought it would be a big thing but it's
nothing /Slight laugh7. It, ah, I thought it would
be a hard job going to court but I found out it's

really nothing."

Reasons for Disvositions and Meaning of Dispositions

The interview sought to elicit the Jjuveniles' assessments
of the outcome of the case. The defendants were asked to
indicate what the outcome of the case was, what the outcom
meant to them, and why they thought they had got thi
particular disposition. Defendants gave somewhat different
titles to the dispositions than the official one (see

Chapter 11}). This was particularly so in cases where
defendants wereﬁplaced under the control of the Department.
Table 10.6 below lists the consequences for various
dispositions received by the 120 defendants in the general
sample. Particular attention was paid to those receiving
P.U.C.'s, probation, fines, community service orders and

good behaviour bonds. Those who were remanded generally just
indicated that they had at some stage returned to court

and that the case was not completed. Dismissals tended

to say that they had been 'let off' ox 'given a second
chance' and many made references tc the untarnished nature

of their records.
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. PRODATION F.ULC, FILT Cora R CCOD BEHAVIOUR 2010 TOTAL
EoELES gouNT O or ooyt OF | COUNT COUNT couNT  oF 0% et o
FI5P. CRSIS CASES : CrIES
CulES T i
. ‘ i
CoWTRNGE G 32 562 29 380 1 63 gl 1 k2 53 1 W3 2000 7 5.0 7.0
KEZP OUT 2 25.8 444 13 18.6  25.0 1 6.5 91 2 8.3 10,5 4 87,1 'S0.0| 20 1.7 20.0
OF TROUBLE , .
RECORD AFF= % 3.2 5.6 4 5.7 7.7 0 0.0 ¢.0 o] 0.0 0.0 ¢ 0.0 c.0 4 2.9 4.0
ECTED » : )
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As can be seen from the table,uthe issue nost frequently
mentioned by the respondent was the fact that they now

had to ‘keep out of trouble'. This was referred to by

20 per cent of all the cases. 1In particular this was
mentioned by those who were placed on probation (8 defend-
ants) or placed under control of the Department (l3ldefend—

ants), and 4 of the 5 defendants receiving bonds. However,

it will also be noticed that 7 of the defendents indicated

that they 'didn't know as yet'. That is, at the time of
interview they didn't know what the actual disposition
meant. This was relatively evenly distributed across the
various categoties of dispositions. Four defendants
mentioned the fact that their dispos ‘ition now affected
thelr recoxrd, all these youths had been placed under

1

control. Some of the defendants referred to the fact tha

o+

they now had to ‘do time' in an institution. Interestingly
this was mentioned by 6 defendants receiving P.U.C.
dispositions and Z of those receiving finesg. In the latter
case, those who received fines had decided not to pay or
could not pay the fine and felt they were going to ‘'do
time' instead.

The need to work was referred to primarily by those
receiving C.5.0's but alsoc those receiving joint €.5.0.
and other dispositions. Those receiving fines mainly
indicated that they had to pay a fine and/or restitution.
That visits to officers were reguired was mentioned by

11 of the defendants and again mainly those receiving
P.U.C. dispositions., The loss o¢f freedom and the loss

of leisure were referred to by those on C. .'s and
those being placed under control and probation. A number
of defendants also referxed to the fact that they had
lost their job or were llkcly to lose their job through
their court appearance. Seven youths mentioned that what
the sentence meant was that they were 'happy'. In these
cases they were esssentially happy that they had not
recgived some other disposition. This was mentioned by

three of the defendants receiving P.U.C. dispositions but
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who were not institutionalised and 3 receiving C.S.0.
There wag a reasonably strong relationship between the
type of dispositions and what the defendants saw as their
consequences. However, therewas an interrelated effect
across dispositions particularly between those issues of
‘keeping out of trouble', visiting offizers and the loss

of freedom by leisure.

Defendants were also asked why they thought they received
these dispositions (Table 10.7).. It would seem from this
table the main reason mentioned was the state of their
records. Eighteen (22%) of the respondents indicated the
reason they had received the disposition was because they
had a 'good record.! The effects of parental support was
nmentioned in five cases. More importantly, defendants
were aware that their disposition was dependent on the
recommendation of a welfare officer (12 cases). Seven
youths indicated that 'the offence was of a serious'nature
and that this was why they received the disposition. Five
defendants (6%) indicated to the court that they were
prepared to take some remedial acticn to improve theirxr
behaviour and this they said affected the outcome. Four
referred to the fact that they felt that the court, in
fact, had mo alternative'but to give them the disposition
which they had received. Three youths mentioned the fact
that their lawyer had helped then get the disposition

which they thought was lenient.

A number of other defendants mentioned such things as the
fact that they were able to convince the court through a
lawyer or welfare officer that they were 'led by others'
inteo offending. Two referred to the fact they had

a job and this has‘helped them get the disposition they
received. 'Good explanations’and good references were
mentioned by two defendants respectively. As well as
this, two defendants indicated that the ﬁagistrate had

given them a chance and that this is why they had received
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the disposition. A wide range of other responses were
given by 45% of the defendants. However many of the
defendants gave more than one response so that while some,
for example, said 'I have received a disposition because
of my welfare officer's recommendation' they may have

also added that the magistrate had given them 'a chance'
or that he was bored by the proceedings end was ‘half
asleep' and 'too lazy to reach his own decision' and

had therefore agreed with the welfare officer's yecommend-

.,

ation.

Again, those recéeiving P.U.C. orders tended to refer to the
fact that their record was bad and this is why they had

)

recaeived the sentence. This was also mentioned, however, by
those receiving probation and C.S5.0.'s. In contrast, the
same dispositions were also related to the fact of having a
~good record by a number of defendants. Some menitioned, for
example, that they had received the P.U.C. because their
record was good. By this they were referring to the fact

that they had bheen once again placed undexr control but not
I ol

‘)

nt to an institution. This was particularly so in

j oy
Lo g

Kalgoorlie where support from parents, and welfare officers

i &«

was mentioned by those who received P.U.C.'s, community

s

service orders and bonds. The welfare officers' recomm
ations were referred to by youths who received P.U.C.'s,
probation, fines and C.8.0.'s. Remedial action was the
reascn for the disposition referred to by defendants who had
been placed under contzol and received C.5.0.'s. Of the
defendants indicating that the magistrate had no alternative
in the disposition he gave, three of these were in the ».U.C.

category and one was placed on probation.

We can see from this that the defendants interpretation of
why they received varicus dispositions was complex and that
VaIlOLS reasons can be offered for the same dispositions.
Some, however, were aware of the importance of community
wvelfare officers, in particular those ‘placed under control'
and those in Kalgoorlie. (See Chapter 11).
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Summary and Conclusions

In this chapter the youths' accounts of the court room
process was discussed. The chapter opened with a
discussion of the structure of a typical case. This was
followed by an examination of youths' descriptions of the
magistrate's actions during the case. The reports of
vouths focussed on such issues as the magistrate sentencing
them, lecturing to them, reading charges and cther
procedural matters. Also mentioned were his attempts to
seek the motivation for their actions and his conferring
with others about them and the disposition they should

receive.

The juveniles were asked to report on their own actions
during the case. The majority of those in the general

sample portrayed themselves as being passive during the
proceedings ('stood un there'). It wa
the fact that defendants have to gtand high

Ty -

powerlessness and conseguently their p

rassivity was also infiluenced by their e
of knowledge of approp te courses of action. Th
passivity of juveniles in court and their att
minimise their responses (e.g., 'No, sir') has been noted
by other researchaers (Fears, 19?7; Emerson,'1969).

.

However, not all of the Jjuveniles were totally vassive.

gsanple and two-thirds of the

i

A third cf the ¢
le reported that they participated more

defended samn

rr‘

1. 2

actively in their case. In the contested cases this

2

frequently involved giving evidence and in a number of
cases attempting, with the help of parents, to conduct a
defense. In non-contested cases, questioning the
magistrate about aspects of the charge(s) or of the police
'facts', providing information as to motivation and giving
explanations were reported by tﬁg,ycuthsg A ﬁumber of
defence strateégies relating to accounts of motivation and
general explanations were discussed and i17U trated from

court proceedings. These strategies were ulmmlar to those
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described by Emerson (1969), however, his schema was

expanded.

It was suggested that juveniles learn such strategies
through experience and from the coaching of others. The
learning of such strategies has been cbserved by other

searchers. Anderson (1978:49) concluded:

Because each court develops a certain
consistency within itsélf as a part of the

set of negotiated stapd”“a worked out between
its paerticipants, the defendant is, with
experience, able in scome way to predict sone
of the elements which micht indicate normal
character, but they are random and make no
real sense taken together. They do, however,
form the basis of defensive statements made in

court.

These strategies, 1t was suggeéted, are similar in terms

of their elements and resulting images they help construct

to those used by lawyers and others in their construction

of the defendants moral character. n important element

was the yvouth's current activities, either schocliang ox
employment. Idleness was viewed by officials as the ‘'devil's
playground®. The use of the 'job strategy' has been rep hitem

in other studles:

To some extent the increased awareness of how
the prosecution process works has helved the
regulars take a small amount of evasive action.
For instance it is wise when appearing before a
magistrate to have just got a job, since the
bench is usually aware of the employment
difficulties of adolescents and feels some
guilt about the situstion, it brings some
possibility of mercy.

(Parker, 1976:223)
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Three points need to be stressed about defensive strategies
used by the youths. The first is that theywere used in the
ontext of the ongoing interaction of the case and as
shown above, partly determined by the magistrate's
guestioning and his/her acceptance of the juveniles
responses. Secoﬁdly, they do not guarantee that the youth
will be saved. In fact, as the youth in Case 220 above }
indicated, by the time such strategies are learned it may
be too late to save the juvenile from incarceration.

Parker (197€:223) described the process among his subjects:

‘For regulars to court, however, there was a
definite de-mystification and decoding over
years Two and Three. This increased awareness did
not mean much in terms of power or freedom for the
seriality however. If anything the regulars such

as Fo:i.rer, Tank, Tuck, Colly, Jimbo and Arno,

]

v

realised how predictable their conviction wa

once they had been apprehended and the prosecution

on

egun. A more sophisticated appreciation of

8

verdict became part of the conversation culture.

-~

O

ne's fate would be predicted with some accuracy.

Thirdly, such rategies are grounded in the wideur
societal methods for establishing moral character
However, they are modified to take into account:
1. The setting is a court of law and the offending of
the person is under consideration; ' .

2. The offendexr is a juvenile.

With other methods for establishing noral character they
share common elements such as employmént, family relation-
ships, age, sex, ethnicity, demeanour, appearance, speech'
and so cn; in féct, all of those issues which provide

images of social status. Also involved, however, are
attributions of responsibility, prognosis (e.g., for

further offending, getting well, surviving a physical trauma)

and qQrganisational criteria such as a relevance to
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programmes, eligibility for treatment. (See Sudnow, 1967;
Roth, 1973; Zimmerman, 1969 and McKinley, 1975 for

examples of constructions of moral worth in other set tlna%).

In courts of law such issues as the nature of the offence
and the uefondawt s record become important attributes.
Consequently similar types of information are collected
by welfare staff and solicitors (Chaptexr 7). Pleas of
mitigation and defense strategies in various courts are
broadly similer (cowmpare Williamson, 1880 end Shaplandg,
197%). Spradley (1970} for example, notes that there are
a number of themes tramps use in drunk courts when making
efensive statements:

talk about family ties;

indicate they have a job;

tell of extenuating circumstances;

offer to leave town;

request the alcoholism treatment centre.

These themes are not too digsimilar to those heard in
children's court, from welfare staff, lawyers, parents and

the juveniles themselves.

Because they are grounded in the broader social methods
for establishing social worth such defense strategies

are essentially class and ethnically biased (Cohen and
Kluegel, 1978). Spradley (1970:184) sums up the situation
neatly:

This practice means escgentially that a man

with the most rescurces is rewarded. Unto

whom much is given, little shall be required

(Italics original).

The fact that the defendants are juveniles adds another
‘dimension. As Bittner (1976) and others have suggested

youths are viewed by societal mkubera as being a
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partlculur]y dangerous category of people. This is because
they are Lhought not to be fully socialised with a sense of
responsibility. They are thus thought not to be in full
control of their actions and require therefore to be con-
trolled. The construction of moral character in this context
frequently dincludes references to the controllability of the

youth.

The majority of defendants reported that they were scared/
nervous in court. This runs contrary to many of the popular
and cven professional assumptions as to how juveniles feel

in court. It is freguently arcgued that a court appearance is

9]

'*like water off a duck's back' for most youths. As a collor-
i

ally of this it often argued that harsher treatment in the

s
system is required. These resuvlts would seem to indicate

otherwise. Similar findings were reported by Snydex (1971},
58) and Langley et al., (1878}. There was a
relationship between the defendants' statuses

and their reported feeling It was suggested that there

were two aspects to the fear experienced. The first related
to the fact of being overawed by having to appear in court
at all. The second related to the fear of the uncertainty
with regard to the disposition they might receive., Experienced
defendants were likely to overcome the first aspecl of fear,

though not necessarily the second.

The analysis concluded with an examination of the vouths

et
<

assessments of the reasons they received their dispositions
and the meaning of these dispositions for them. Record
criteria were menticned by over & third of all cases as the
main reason for the outcome. However, the role of the welfare
officer was also mentioned, as was support from parents anrd
lawyers and the seriocusness of the offence. It was also
indicated that for many of the defendants the big issue now
was ‘keeping out of trouble'! and that this cut acrcss a range
of dispositions from being 'placed under control' to ‘bonds'.
Other’ pragmatic interpretations were given to the range of
dispositions. '
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None of the youths gave responses which included welfare
connotations. They paid their fine and did their time.
They did not refer to themselves as being helped or
rehabilitated. Such responses were in keeping with the
logic on which they based their predictions of the
dispositidns they would receive (Chapter ¢) As will

&) .
be shown below (Chapter 12) these are at the heart of

[31]
¢

6]
o]
th

their assessments the fairness of thelr treatment by

the court.
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Chapter 11. DEFENDANTS " UNDERSTANDING
AND KNOWLEDGE OF COURT PROCEEDINGS

n the Introduction, it was mentioned that it is almost
accepted axiomatically, in sociology and criminclogy,

that defendants typically do not understand court
processes. Indeed, if a defendant shows knowledge of
court processés, it is taken as a sign of a spoiled
identity - & criminal career. Defendants, unlike court
regulars (magistrates, prosecution, lawyers, for example)
it is suggested, are generally not able to rehearse their
appearance, except through previous appearances and this
necessitates a ‘record'. They must learn as they go,
'‘play it by ear'. They are thus disadvantaged in
compariscen to court regulars. If they receive coaching
from more experienced persons this may be based on
incomplete or inaccurate knowledge. Defendants have to
perform in a situation which is not only anxiety provocat-—
ing, but one where magistrates and others may deliberately
or unconsciously attempt to heighten the defendant's

anxiety 0 achieve their own ends.

The issue to be considered here is, how much do defendants

comprehend? A number of authors have examined these issues
as parlt of their study of juvenile perspectives on the
couxrt. Scott (1 359) : 223) asked his sanple to describe who

participated in the case. He concluded; "there seems to be
considerable confusion in the boys'® minds as to the

identity of the different officials™. He also noted that

while they were unable to identify the official participants
'several' of his respondents referred to various people

in the court who were writing. Some of the juveniles

thought that they were all newspaper-men. Howells and

Brooks (1966) reported that only 34% of the juveniles in
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their study could correctly identify the chairman of
the hearing, 24% were incorrect in their responses and
13% replied that they were unsure. The'remainder of
the juveniles gave responses of varying correctness.
They also fcound that only a few of the juvenilee were
able to state correctly what the dlsoo%"tloq they

received from the court was. Petergsen (1978) in his

e

study of the children's panel found that few of the
children could identify the occupations of the panel
menbers (police officer and welfaie officer) despite
being told at the opening of the hearing. Only two of
the children were able to correctly identify both of
the panel members. Hapgood (1079) guestioned his
respondents about the job title of both the clerk cof
urts and the magistrate and on the employment and
remuneration of the magistrates. Only 19.5% could
identify the clerk correctly, 10.5% gave incorrect
answerg end 70.0% gave don't know responses. The
magistrates were better known and just undexr half
(48.5%) correctly identifiéd them, 28% were incorrect
and the remainder said that they were unsure. Only
29.0% of the respondents could correctly describe the
employment status and only 18.5% the IEW¢UC7Q11 cn of
the magicstrates. Hapgood found no SLQ'ifzcan% differences
in ability to identify personnel between perscons of
different backgrounds.
La Kind et. al. (1377) interviewed a wide sample of
juveniles and adults about their knowledge of police

and court procedures. They concluded that:

"Knowledge of court’procedures seemed to be
particularly high among the general population,
with an overall percentage of 70.02 percent
correct answers. Given the difficulty of some
of the questions, these pLiCLn\aQC were

encouragingly high®.



Unfortunately they did nct report on what questions

they asked their subjects except to say that there were
28 forced-choice guestions on procedures presented in
the context of a brief scenario. No significant
differences were found for race or previous arrest
experience of the subjects. There were, howevef,

slight differences between males and females with the
former somewhat better informed and according to age

-

with those over 18 giving more correct information tha

those under 18 years of age. Similar fin&ings were

-
¥

reported by Rafky and Sealey (1975) with regard to race
and previous arrest experience for juveniles' knowledge
of the law (XOL). From these results it would seen

that juvenile defendants are generally unable to identify
the personnel in court. On the other hand, the

KOL StLQ¢SF show that juveniles and adults have a good
knowledge of court procedures. Differences in knowledge
do not vary with the subjects' characteristics.  However,
as noted above, & problem with KOL studies is that the
subjects have not necessarily euxperienced what they are

-

questioned about and are responding to what they regarc
as the ideal. What is ideally correct may not match
reality. It is one thing to be able to give a ‘'correct'
response, it is another to be able to behave 'correctiy'
(appropriately) in a court oxr police situation (e.g.

an interxrogation) which may not conforimm to the ideal and
which may in fact be deliberately structured so as not

to conform (see Ute 1974 and Bickey and Miller 1975 on
pleading in traffic courts for example). Studies of
defendants and their ability to identify court personnel
also have a number of problems. 1In the first place, apart
from Petersen's (1978) study, none of these analyses
obtained an independent record of who was participating in
the case. DNor did they take into account the focus of

the defendants' attention during the hearing or their

defendants' emotional states. They also seem to have
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assumed Lhut an inability to identify the official
~participants is equivalent to an inability to

understand the proceedings. These factors are

obviously related, though the relationship is not
necessarily a direct one. The focus of the

defendant and hisg concerns need also to be accounted for.
In this study an independent record was obtained of
those participating in the case 80 that defendants'
accounts could be checked. Two se maxuk* raeasures of the
defendants? understanding of court 01g{L3 zation and
proceedings have been employed -~ the defendants' assess-
ments of their own understandings of coaLt proceedings
and our assessment of their understanding based on

their answers to a number of items relating to their

N
o

D

{

court appearance. For example, the defendants were

asked about the relationship between the Department for
Commmunity Welfare and the court and were asked to
specify what sort of relationship existed. Secondly,
the defendants were scored on their ability to identify
perscnnel in court and their roles. Thirdly, they were
scored on their ability to identify the disposition that

they received in court.

The correct identification of court personnel is
complicated by the fact that while many of the juveniles
can specify the roles of various participants, they are
frequently unable to name the position correctly. For
example, the magistrate is invariably referred to as
'the judge’. The prosecutor is often called the police~
man (or cop) who reads out 'the statement' (or 'what
yocu've done'), and so on. For the purposes of this
analysis those who could describe the role of various
participants, though they might not correctly name them,
were given a pesitive score. The following working

hypothesis was developed:

That the defendantv' ‘understanding of court



proceedings, their identification of cocurt
personnel, of the relationship between the
court and the Department for Community
Welfare and of the disposition they received
from the court will not vary with the
characteristics of the defendants, their
amily status, sccial class, type of housing,
ecord, place of residence, case type, their
emotional state whilé in court or the

=
X

presence of legal representatives.

Understanding: The Defendants’ Assessnent

The defendants were

v}
w0

court did you understand?" Table 11.1 shows their

responses Most defendants in both sawmples indicated

that thcy understood either all or most of what went
on. In the general sample data was not collected
for 11 (9.2%) defendanits and one youth indicated that

he was not -sure how much he understocd. O0f the

jof]

remainder, 44 (40.7%) indicated that they understo
all and 26 (24.1%) suggested that they understood
ost of what went on. That is, 64.8% suggested or
claimed that they understood either all or most of
the court proceedings. Seventeen defendants saild
that they only understood some of the proceedings,

‘five reported that they understood only the sentence

Y

)
i
i

and thirteen defendants claimed that they understood

nothing of whet went on. Thus approximately a third

the defendants reported that they understood little or
nothing of the court proceedings.

ked "How much of what went on in
-

313.

of
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DEFENDANTS'
UNDERSTANDING OF THE COURT PROCEEDINGS

TABLE 11.1

ASSESSMENT

OF THE

IR

SAMPLE

GENERAL DEFENDED TOTAL

UNDEER~ FREQ. RELT. ADJUST. FREQ. RELT. ADJUST. FREQ. RELT. AbJUST.
STANDING % % % % % %
ALI OF IT : 44 36.7 40.7 7 25.9 41.2 51 34.7 40.8
MOST OF IT 26 21.7 24.1 5 18.5 25,2 31 21.1 24.8
ONLY SOME
OF IT 17 14.2 15.7 4 14.8 23.5 21 14.3 16.8
NOTHING 13 10.8 12.0 1 3.7 5.9 14 5.5 11.2
ONLY
SENTENCE 5 4.2 4.6 0 0.0 0.0 5 3.4 4.0
OTHER 3 2.5 2.8 0 0.0 0.0 3 2.0 2.4
NOT SURE 1 .8 - 1 3.7 - 2 1.4 -
NO DATA 11 9.2 - 9 33.3 - 20 13.6 -
TOTALS 120 100.G  100.0 27 100.0  100.0 147  100.0  100.0

The apparent Jevel of understanding was contrclled by

the defendants' sex, age, ethnicity, work status,

family status,

case type and reported emotional state.

class,

For the purpcses

of this analygis the level of understanding of the

defendant

5 W

dichotomizad,

The categories

'all of it!

and ‘most of it' were combined, as were the categories

type of housing, record, place of residence,

of ‘'nothing', ‘only some', 'only the sentence' and ‘other'.

There were no significant relationships

above variables and

However,

understood more than younger defendants,
respectively).
also tended to

“than juveniles

sixteen to

between any of the

the reported level of understanding.

eighteen year olds indicated that they
(74% and 56.9%

Defendants from single parent families

from two parent families (51%).

claim more complete understanding (70%)

Female
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defendants, on the other hand, reported a lower level
of understanding than males (52.4% and 67.8%
respectively). Both‘general maturity and experience
seenm to have produced these trends. Males and
defendants from single parent families tended to have
more court experience than females or those from two

parent families. We would expect, if levels of

experience were edgual, that colder defendants would show
a greater understanding of court.procaedings than less
mature defendants. Younger defendants in this sample,
however, tended to have more extensive recorxds and
therefore more experience. This may therefore account

for the cverall lack of significance of the relationship
between age and claimed understanding.

RKOL study of La Kind et. al. (1977) the

the

-

level of understanding did not vary significantly

previous experience of the juveniles, either in

terms of the number of previous court appearances they
had or their status. Table 11.2 shows that those with no
previous recorded court appearances claim a similar, indeed
slightly higher, level of understanding than those with

previous expericecnce. A similar trend was found in relation
to status. However, many of those who claimed that they
understood all or mcst of the

to

proceedings said that it was

because; "I've been court before, I know what they are

talking about'’
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TABLE 11,2

UNDERSTANDING BY NUMBER OF
PREVIOUS COURT APPEARANCES

COUNT
ROV PCT .
COL PCT ROW
0T BCT 0 . 2 or more TOTAL
UNDER- 22 48 70
a1l T ‘IT/* ks ’
STANDING  prr oF 31.4 68.6 64.8
IT
66.7 64.0
20.4 44.4
11 27 38
SOME OF 28.9 71.1 35.2
IiT
33.3 36.0
10.1 25.0
COLUMN 33 75 108
TOTAL 30.6 69.4 100.0 R

CORRECTED CHI SQUARE = ,00236 WITH 1 DEGREE OF FREEDOM. SIGNIFICAN
i .9612

i

RAW CHI SQUARE = .07146 WITH 1 DEGRFE OF FREEDOM. SICNIFICANCE
= ,7892
NUMBER OF MISSING OBSERVATIONS = 12
The relationship Detween the defendants' emotional state and
level of understanding was also significant. It would be
expected that those who were tense or frightened would be less

likely to comprehend the proceedings. However, roughly equal

proportions of those who claimed to be scared or nervous and

those who claimed not to be responded that they understood all
or most of the proceedings. (63.1% and 65% respectively;

chi sguare = 0, with one degree of freedom.

Significence = 1.0000). 9There was also no significance in
the relationship between the level of understanding and
the use of legal representation. Those with solicitors &id

not report any better understanding than those without.
In the defended sample, 70.6% claimed that they understood

all or most of the proceedings.

oy

The level of understanding

reported was, as in the general sawmple, not significantly



affected by the defendants' feelings while in court.

Somewhat more of the defended sample reported that

they understood most of the proceedings than the

general sample. The differences however were

significant.

Reasons for Lack of Understanding

not

The respondents were asked to indicate why they had

difficulty in @gnderstanding the court proceedings.

More than half of the total sanple (54‘9%f said that

the speech used in court was the reason they

understand., The other defendants

ranging from not being interested in the proceedings

gave other

couldn't

reasons

(one defendant) to being teoo scared to attend to wh

was happening. Four defendants sald that they were

unable to hear what was goin

In regard to the problems of

used in court the juveniles

gspeech which linguists have

restricted codes. A restricted

specific and its meaning is grounded in the commonly

X ICTG
A

v, « 1
speecn

0

rred to forms of
e

d as elaboragg and

is conte:

dn
iC

shared understanding of people who use it; "/it/ is

particularistic with reference to its meaning inasmuch

as it su

is

code, on

to its meaning and less predictable in its syntax and

O

and ends™.

more

lexicon than a restricted code.

these concepts see Bernstein,

restricted and elaborate codes reflect age, class, and

wiversal with

(For a discusgion of

1971y .

The use

An elaborate

of

in the case of dboriginal and some other defendants

dialectical differences.

influenced by social situations.

for example, may use a restricted code when talking to
each other, much ‘of the conversation may be based on a

“tacit understanding of the situation and past events.

Members of a family,

Working class people may use restricted codes

addressing higher status people out of deference or

Their use also is strongly

while

refere

317.

ey
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uncertainty (Cazden, 1976). Certain rituals or
ceremonies may be conducted in a restricted code
(e.g. the opening of a court case). Respondents
referred to two soris of problems with elaborate
codes. Firstly, they referred to thevspeech used
to them by others and their difficulties in under-

standing it.

Case 400

I understood very little., I.couldn't
understand his /magistrate/ speech. He

ed large words beyond my understanding’

Case 334

"I didn't understand when the prosecutor
was asking me guestions because of the

way he asked me, because of the larnguage

5 -

“

he used.

Secondly, 4ﬂfondgnhs meéntioned that though they under-
stood what was said to them they did not understand what

the official participants said to each other:

Case 32

"When he was talking to me I could und evshand

him but when he was talking to the ledy /menber/

r.’ .

and sevgeant 1 couldn't

Case 391

"I didn't understand what they were arguing
about.”

Defendants also made reference to their inability to
understand restricted codes (legal jargon, reference

to legal codes and so on) in operation during the case

Case 263

I just didn't really understand the judge.
(Probe).. I can't remember, but I didn't
understand all of what he was saying, it was

the jargon rather than the content.
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Case 2

'Only a little bit (Probe) Cause he /magistrate/
was talking about Section 6 45ig7 and that and

he was talking too fast.'

Some juveniles also remarked about the pr oblem of being
of £

able to attend the proceedings because of fear or
because they were unable to hear what was going on
(though problems with acoustics do not seem to be as
great in these courts as has been reported in Adult
Courts (Corlen, i976))° These problems of attention

~and acoustics are illus trited in the following accounts.

Case 388

YA bit of it, not all, I only understood what

the magistrate said, I was in a day dream

/because of

Case 182

"The only thing I understood was the lady
who kept ordering me around. I could hardly

rd
ever hear the judge. I understood what the

. . 7
police said,

Identification of Personnel

-

‘Defendants were asked to identify who else was in courtc
and what were their jobs. The responses given by the
defendants were then cross—checked with the observations
the researchers made in court. Essentially there were

four possibilities to this cross-checking:
(1) The defendant could identify someone who was there.

(2) He could fail to identify personnel who wer:

present.

(3) He could mistakenly identify someone as being

therc while they were not.

(4) He could make no Lefcxb ce to absent personnel



Defendants were scored in the following manner; if the
resecarcher had recorded a person being present in court
and the defendant correctly identified the presénce of
that person and was able to identify their role, he was
scored positively; if he failed to identify that person
he was scored negatively. Similarly, 1f ne identified
someone who was not there he was scored negatively, and
if he did not identify someone in their absence he was
scored neutrally (i.e. 0). Defendants were scored to

permit statistical analysis of their responses.

One of the problems with this type of scoring is that

- I :
the defendants gave a range of titles to the various
personnel in court. In the case of the magistrate, for

example, he/she was referred to by 74% of the respondents

i

as a judge, 15% referred to him/her as a magistrate, 2.6%
referred to hiw/her as a J.P. and the remaining 1.8%
referred to him/her by some other title. The position of
Member in the court is difficult for many of the defendants
2fendants often identify the Member hy
a 'lady magistrate' or ‘'judge'’ or
f

woman ‘magistrate’ or 'judge'. This was done by

4

ny

Lo her role

26% of the defencants. »Another 2%
as a J.P., 16% referred to her as an adviser to the
magistrate or the magistrate's secretary, and the
remaining 49% refexre& to her hy a wide rvange of other
titles. Prosecutors were generally referred to as 'the
police sergeant who reads out the statement'. Only 11%
of the defendants actually referred to him by his title
"prosecutor”. The police court orderly was referved to
by a number of things including 'the policeman who calls
you in', 'the old guy at the door®, 'the guard' and so
on. Only 2 {(1.8%) defendants actually called him an
ordexly. The court bench clerk again was only correctly
identified by t%o of the defendants and she or he were
often. referred to by such titles as ‘typist', 'the
“scecretary', 'the cards woman' (this was because of the

fact that the bench clerk hands the defendant a card on
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which the amouht of a fine is indicated). There were

a couple of other participants we found in some .of the
courts. In Perth e tape recordey operator was sometimes
employed to specifically record the court proceedings,
however, this person was not present in all of the

cases and this job was sometimes done by the bench

clerk. (On other occasions the typist/recorder often
acted as the bench clerk). This position was not found
in Fremantle, Midland oxr Kalgcorlie. In the courts

in Perth, the Community Welfare court officer is assisted

by an assistant court officer who keeps the Department's

records; he notes dispositions, arranges papers, court
reports and so forth. The assistant court officer, in

Perth and Fremantle Courts, was also positioned towards

the back of the court. Because the defendants' attention

]

was focused towards the bench, it was often difficult
fo

develop some understanding of his role. An assistant

4

=

them to notice this participant and to be able to

court officer was not employed in Kalgoorlie. For these
reasons, data on the identification of the recorder
operator and the assistant court officer are not incliuded

in the following analysis.

Table 11.2 below shows the percentages, on adjusted
frequencies, of those who showed a positive identification
of the; magistrate, menmber, prosecutor, court officer,
bench clerk and court orderly. It can be seen from this
table that the vast majority of defendants positively
identificd the magistrate. He was folleowed in freguency
of identification by the proesecutor, by the member

(when he or she was present) the bench clerk and the
court orderly. The perscn least identified in court was
the Community Welfare court officer. The court officer,
however, was more readily identified in Kalgoorliie than
in Perth. This results from the fact that the court in

Kalgoorlie is smaller, there were less numerous cases,
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and the court officer himself frequently interviewcd
the defendant prior to going into court. On other
occasions the defendants' own welfare officers often
performed the role of court officer, so that the
defendant was aware that that person was there as a
representative from the Department for Community
Welfare. This was not so in the metropolitan area as

has been discussed above in Chapter 7.

TABLE 11.3

IDENTIFICATTON

PERSOHNEL POSITIVELY INCORRECTLY TOTALl
IDENTIFYING IDENTIEYING
MAGISTRATE 108 (94.7%) 6 (5.3%) 114 (100.0)
MEMBEX 56 (65.9%) 29 (34.1%) 85 (100.0)°
PROSECUTOR 91 (79.8%) 23 (20.2%) 114 (100.0)
COURT OFFICER - 38 (40.9%) 55  (55.1%) 93 (100.0)°
BENCH CLERK 64 (56.6%) 49 (43.4%) 113 (100.0)
COURT FOLICE 62 (56.4% 48 (43.6%) 110 (100.0)°

ORDERLY

1. Adjusted 1reqaenc1eb, data not collected for 6 respond-

ents.

Nei

2. lembers did not participate in 2°¢

o
casegs.

3. Court officers did not particihuta in 21 case
These were mainly rewand cases in Perth No. 1
Court.

4, Court orderlies werae absent from 4 cases.

The typical personnel invelved in a defended action were
a magistrate (less frequently sitting with a Member),

a prosecutor, bench clerk and police orderly. All
defendants identified the maglgtrcte, the ﬁajority
member and prosccutor. More than half identified the

court orderly and the bench clerk
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Table 11.4 shows the distribution of the scores foﬁ
the various defendants in relation to identification
of court personnel. The defendants were scored 2
for the positive identification of the magistrate, -
member, prosecutor and court officer, for. the
positive identification of court clerk and orderly,
and - 2 for failing to identify the magistrate, member,
prosecutor and court officer, and - 1 for the other
two personnel. In instances where any of these
participants were not in court and not incorrectly

identified, the defendants were given a score of zero.

TABL.E 11.4

IDENTIFICATION OF COURT PERSONNEL SCORE

) RELATIVE ADJUSTED
ABSOLUTE FREQ. FRED.
SCORE FREG . (pCT} (PCT)
- 10 1 .8 1.2
- 9 1 .8 1.2
- 6 1 .8 1.2
- 4 4 3.3 4.9
- 2 8 6.7 9.9
0 . 9 7.5 11.1
2 11 9.2 13.6
4 14 11.7 17.3
6 15 12.5 18.5
8 6 5.0 7.4
10 11 9.2 13.6
NOT APPLICARBLE 39 32.5 MISSING
TOTAL 120 100.0 100.0

MEAN 3.321 MODE 6.000 MEDIAN 3.893
VALID CASES 81 MISSING CASES 39

.In the general sample defendants' scores ranged from -10
to +10. The model score vas 6 and the median 3.893. The

model score was +10 and the median 9.2 in the defended



sample. In the general sample 24 defendants (29.6%)
scored 0 or less, 25.(30.9%) scored between 0 and 4
and the remaining (39.5%) of the defendants scored

6 or more.

Scores in the general sample were analysed in relation
to the defendants' characteristics, record, femily
status, class, type of housing, place of residence

and case typel Such scores were recoded into three
categoriesg; negative scores (~10 to 0), intermediate
{0 to 4), and high (6 to 10). There were no
significant relationships between these scores and
sex, ethnicity, age, or work status. The relationship
between the defendants' score and their court records
wvere also not significant. Those with some expsrience
tended to score higher than those with no previous
experience, but these trends were not statistically

significant or consistent.

Defendants with no previous appearance were more likely
to have a negative sccre (44%) than those with previous
appearances. However, defendants with 1-4 appearances
tended to score higher than those with & or mcre
appearances (Table 11.5)

[



IDENTiFICATION SCORE BY
NUMBER OF PREVIOUS APPEARANCES

COUNT NO. OF PREVIOUS

ROW PCT APPEARANCES _
COL PCT : ROW
TOT PCT 0 1-4 5 or more TOTAL
11 7 6 24
IDENTIFL~ oW ' )
45,8 29, 5, .
CATION (0- -10) | 9.2 2>.0 29.6
SCORE 44.0 28.0 - 28.6
13.6 5.6 7.4
8 10 7 25
INTERMED- 32.8  40.0 28.0 30.9
IATE
(0-4) 32.0 28.6 33.3
9.9 12.3 8.6
6 1.8 8 32
HIGH
(6-10) 18.8 56.8 25.8 39.5
24.8 51.4 38.1
7.4 22.2 9.9
COLUMN 25 35 21 o 81
Total 30.9 43.2 25.9 10G.0

RAW CHI SQUARE = 5.74869 WITH 4 DEGREES OF FREEDOM. SIGNIPICAENCE
= 2187

NUMBER COF MISSING OBSERVATIONS = 39

There were no significant relationships between the
defendants' class, type of housing or family status and
the ability to identify court participants. However,/
defendants in contested cases and in the Kalgoorlie
sample more readily defined the court participants than
other defendants. This resulted from {a) there were
often less participants,. (b) that it was ﬁore

intimate and certainly in the case of contested actions,

the fact that the case lasted much lenger than the average



time 1n court exlcrlenced by defendants in the gene le

sanple.
and defendants

type was not.

Community Welfare and

4

score was significant, though case
not
significantly affected by their reported emoticnal
state

by the defendant having legal repre

while in court.

The defendants'

Defendants were asked

scores

They were alsc not

the Court

sSe

were also
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ntation.
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vhether they thought there was
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Court.
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The relationship between place of residence

a

of this
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P

wWas

the defende

was not, three of

.

onship

the defendants said they were not sure and data were not

collected for 10. The majority of the defendants (58,92)

replied that there was a relationship between the

Department for Community Welfare and the Court.

TABLE 11.6
FFENDANTS ' KNOWLEDGE OF REIATIONSHI
BETWEEN THE COURT AND DEPARTMENT TOR COMMUR TTL WELFARE
SAMPULE

RELATION- GENERAL DEFENDE
SHIP ABSOL. RELT. ADJUST. ABSOL. RELT. ADJUST. ABSOL. RELT.  ADJUST
IDENTIFIED FREQ. % % FREQ. % % FREQ. % %
YES 60 50.0 6.1 13 48.1 76.5 73 49,7 58.9
NO 20 le.7 18. 1 3.7 5.9 2L 14.3 16 .9
NOT SURE 27 22.5  25.2 3 1.1 17.6 30 20.4 24.2
NO DATA 13 16.8° - 10 37.0 - 23 15.6 -
TOTAL 120 100.0 100.0 27 106.0 100.0 147 100.0 100.0




Knowledge of a relationship between the Children's

Court and the Department did not vary significantly

Q4L S

with the defendant's characteristics (sex, age, ethnicity

and work status}), his record,. social class, family status,

type of housing, place of residence or case type.

Table 11.7 below lists the perceived relatiocnships

between the Court and the Department. Three main types

of relationships were identified. The first was that

welfare officers and social workers from the Department

make recommendations to the court as to the disposition

‘the defendant should receive.

Secondly,; the juveniles identified the relationship

being one in which the Department controlled certain

dispositions, e.g. supervision, probation, ‘underxr

control'. Thixdlyk other respondents Suggested that

f

as

there was an oxganizational or legislative rela iong ship

between the Court and the Department. {(It's the sane

organizatioen'. 'The Welfare run the Court'. 'When
they dismiss you they do it under Section 26 of the

Child Welfare Act, the court operates on that Act?)

Interestingly, none of the defendants gave a cowbi.ation

of these responses, though the relationship be tween
court and the Department involves all of them. The
control of dispositions was the main relationship
‘mention=d (41.2%). The organizational/legislature
connectiocn was the next most frequently referved to
(31.4%) This was followed by the Department's role

making recommendations (23.5%). Two juveniles said

the

in

that

some other relationship existed and 14 were unsure of

the type of relataonanwp though they thought that one

existed. There were no significant relationships be

tween

the defendants' sex, age, ethnicity, work status, record,

class, family status, type of housing, place of residence

or type of case and the type of relationship identified.
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TABLE 11.7

DEFENDANTS' PERSPECTIVES OF THE TYPE OF RELATICNSHIP
BETWEEN THE CHILDREN'S COURT AND W DEPARTMENT FFOR
COMMUNTITY WELFARE

, SAMPLE
GENERAL DEFENDED : TOTAL

or

RELATION- ABSOL. RELT. ADJUST. 2ABSOL. RELT. ADJUST. ABSOL. RELT. ADJUST.

SHIP

FREQ. % % FREQ . % % FREQ. % %

wW.0..'

make

S

recom- 11 5.2 27.5 1 3.7, 9.1 12 8.2  23.5

mend-

ations

DCW

Control

Dispos-— 15

—
[\
(871
W
~J
L]

193}
o)}

22.2 54.5 21 14.3 41.2

itions

Organi.z-

ational

Ledgig= 12 1G6.0 30.0 4 14.8 36.4 1% 10.9 31.4
lative

Othex

Not

No Data 8 6.7 - _ 0

Not

Applic- 60 50.0 - 14 51.9 - 74 50.

able

0 1
Sure 12 10.0 - ’ 2 7.4 -~ 14 9.
0 5

(%
(9%
(o)

[¥s}
1

TOTAL

120 100.0 100.0 27 100.0 100.0 147 100.0 100.0

¥ Welfare Officer

‘A Knowledge of Disposition

— e e e« o s i e e, s b e a5

Ags well as the above indicators of thie defendonts'
understanding, the official disposition the defendant
received was compared with the dispositicn that the

defendant indicated he received. If the defendants

correctly identified their disposition, they were scored
positively, and if they failed to identify the correct
disposition they were scored negatively. TFor example,

if a defendant was placed under control and institutionalized

and he indicated that he was 'sent to a home' or '‘sent Lo

 Longmore' etc. without recognizing the fact that he had been

'placed under control' which was the official disposition,

he was scored negatively. Table 11.8 shows the defendants'
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scores in this regard. As can be seen, slightly more
than half of the defendants scored positively. That
is 78 (53.1%) of defendants positively identified their
disposition. There was no significant relationship
between the type of case and the ability to recognise
their dispdsition. Roughly egual proportions of

the general and defended samples positively identified
the disposition. The relationships between the
defendants' sex, age, ethnicity, work status, record,
family status, class, type of housing, and place o©
residence and knowledge of disposition were also not

significant.

TABLE 11.8

IDENTIFICATION OF DISPOSITION

IDENTIFICATION
OF : ABSOLUTE RELAT. ADJUST .,
DISPOSITION FREQ. 2 . : %
INCORRECT 69 46.9 . 46.9
CORRECT 78 53.1 53,1
TOTAL 147 100.0 160.0

The relationship between their ability to identify their
sentence and their reported feelings while in court was
.also not significant nor was the fact that they had or
had not legal representation. However, many would have
had post-court discussions with welfare staff in relation
to dispusition which might have affected the influence of

emotional state on disposition identification.

Summary and Discussion

Roughly two-thirds of the juveniles in both the general and
defended samples claimed that they understood all or most of
the court proceedings. The remainder reported that they
~understood little or nothing of the proceedings (i.e. ‘only
some of it', 'only the sentence', 'nothing'). There

-

were trends that defendants with more experience claimed



more understanding than those with no previous experience.
Males reported better understanding than females, as did
older in contrast to young defendants. These trends

‘were not significant, however. Importantly, there was no
direct relationship between previous experience and
understanding. Though a number of juveniles reporting
understanding gave the reason for this as 'I've been

before I knew what they were talking about®.

The major reason. given by the juveniles for not being

able to understand the proceedings was that theyiwere
unable to understand the forms of sg ch used in court.
Some re powacntc referred to difficulties in und derstanding
the speech used to address them by Magistrates and
Prosecutors and other participants. Others indicated that
they were unable to understand the speech used between
various personnel though they were able to understand
what was sald directly to thewm. Other respondents com-
plained more specifically about the use of legal jargon
and codes,.which made, at least, some of the proceecdings
incomprehensible to them. These problems seem to arise
from the use of elaborate and restricted speech codes by
court personnel. Difficulties with comprehension. are

also a conseqﬁence of age, class, and dialectical

differences in language and speech competence.

S

-

Fears (1978) has analysed the communication between
juveniles, parents and court personnel in a number of

English ccurts. 8h 1

mn

> suggests that the juveniles'! ability
to understand is contingent upon the sorts of speech code
used. Her analysis shows that though the proceedinqs
start in a restricted code (the identification and
charging of the juvenile, the pleading process, etc.)

the official participants seem to use more of an
elaborate code which the juveniles have difficulty in
understanding. Not only do the magistrates and other

‘officials dominate the proceedings verbally, but their
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speech is also much more complex than that of the
defendants and their parents. The typical contribution
of juveniles is 'yes (sir)' or 'no (sir)'. Feafs
(1978:144) concludes that; '

It seems likely that the combination of
emotional stress and complex language reduces the

child's ability to absorb what is said.

This gtudy acneld iy supports Fear's conclusions. {(See
also Carlen, 1976). It was shown. above that the defendants'
reported emotional states were not significantly related to
theix reported level of understaending or their scores with
regard to the identification of court personnel or the
disposition they received for court. This dces not,
however, mean that there is no relationship. As

suggested above in relation to disposition, the fCldLJOnbAlp
may be hidden by the fact that many defendants receive
information about dispositions following their appearance
from welfare staff. Court and welfare staff in all the
courts remarked how defendants frequently left court in a
daze and have to ask ‘'what happened'. This situation was
observed in a number of cases by research personnel.

fore generally, Anderson (1978:45) argu=s that:

The assimilation of such an experience ﬁecessaxily
takes place outside the court, and the understand-
ing of it takes place against a background of ideas
about the law and those associated with 1t
developaed in a social context among friends and

family.

This sort of process may distort the relationship between
the 'stage fright' experienced by most defendants in court.
and their understanding. Though the relationship is
undoubtedly complex.
Most of the defendants (94.7% general and 100% defended
Samplé)ioentified the magistrate, Over two-thirds

entified the member and prosecutor and over half the

bench clerk and the police orderly. Only 41% of the



3372,

defendants were able to identify the Community Welfare
Court Officer. This was especially a problem in the
Pexrth Courts. 1In the Kalgoorlie Court, on the other
hand, because of the more perscnal and intimate
relationships between officers and juveniles, welfare
staff were readily identified and their role was
understandable to their clients. The court officer was
not just 'a guy sitting at the front writing stuff down'

to the defendants in Kalgoorlie.

On the identification-of~court-personnel scale, 29.6%
scored less than 0, 30.9% intermediate (0-4) and

39.5% high (6-10). The relationship between the score
and the defendants' characteristics were not significant.
Heither were the relationships betveen the number of
previous appearances and the defendants' status and
identification score. However, there was a trend forv
those with no previous appearance to score somewhat lower
than those with experience. Half of the defendants

thought there was a relationship between the Children's
Court and the Department for Community Welfare. Twenty

one (14.32) thought that there was no relationship and
thirty (20.4%) were not sure. Three types of relationships
were delineated by the respondents;

" make recomuendations to the court,

2

(a) welfare staf

A

(b) the Department controls dispositions (probation

etc.)
(¢) an organizational/legisliative relationship.

None of the juveniles suggested that the relationship was

of two or all of these types which would be closer to

the reality of the situation. Their views were therefore

limited and partial. Though this undoubtedly reflects

the émbiguity of the Department's role. Neither the

identification of a relationship or the type of relation-
e

g

~ship identified was significantly related to the defendants’



sex, ethnicity, work status, age, family status, class,
type of housing, or place of residence, case type and

more importantly, record.

Just over half (53.1%) of the sample wexe able to
correctly identify the disposition they received from
court. This was not significantly related to the
defendants' records (number of previous appearances

or status) nor their sex, ethnicitv age, work status,
class, type cof h@using, place of reside ce, case type or
the defendants' enmctioconal status while in court. However,
as was shown in the preceding chapter, the defendants

did seem to have a failrly adeguate undérstanding of th=
meaning and consequences of various dispositions. In

court, both magistrates and members were chserved to
and

incorrectly name dispositions while sentencing defendants
and/or discussing possible dispogsitionszs with welfare staff.

It is, therefore, not too surprigsing that some defendants
are unable to correctly identify the disposition they
received. Tha ability to correctly identify the officiel
name of a disposition may therefo not bhe a good indicator
of the defendants' understanding of court procedures and

Qu tCOPl\, a

Though roughly two-thirds of the Jjuveniles claimed to
comprehend all or most of the proceedings and were aware
of a relationship between the Department for Community
Welfare and the court (though their views of the relation-
ship were limited and partial), they generally scored
poorly on the court personnel identification scale. A
third of the respondents failed to identify the member
and presecutor, and slightly less than half were unable
to identify the bench clerk and court orderlies. More
significantly only 41% of the juveniles were able to
identify the court officer. These data indicate that

though the respondents generally claim to understand the






A numbervof defendants, on the other hand, indicatedv
that they did not consider an understanding of 'only the
sentence' as adequate. Despite this it would seem that
the dimensions of what defendants feel they need to
understand is delineated by their central focus on the
outcome of the case and consequently their attention

to and perception of court personnel is related to this
and at*entlon focused on the magistrate. This research
was not able to cxanine what the. defendants considered
to be relevant to their understanding of the case.
Because of the effects of these factors, their level

of comprehension may be somewhat lowe >r than they have

indicated here.

These date show that there was no direct rela t:onship

between understanding and the defendants' past experience
(as measured by the number cf previous appearances and
status). The defendants' reported level of understanding,

di
identificaticn of personnel, scale score, knowleuge of
court/Communiity Welfare relationship or ability to
identify ¢ ctly their disposition did not vary
significantly with either measure of record, although
there was some tendency for those with more experience to
have a better understanding than those without. The
defendant's overall level of knowledge was, moreover,
not significantly affected by the defendants’® character-
istics {(sex, dge; ethnicity or woxrk status), the
charactexristics of his family, class, type of housing, place
of residence or case type. It is possible that the
measures used here were not adequate to explain levels of
understanding. Nevertheless, variations in understanding
do scem to be the result of a complex relationship
between experience, age, maturity, socio-linguistic
competence and general knowledge. There were also no
significant relationships between the defendants' reported

_ :

level of understanding, their identification of personnel
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scale scores, and their knowledge of relationships
between the Court and Community Welfare. There was

a slight trend for those who reported their level of
understanding as how to score low on the personnel
identification scale. This probably reflects the
post—-court inputs of friends and family which enable
defendants to assimilate what has taken place. The lack
of significant relationships berUen experience,

age, and race and understandi ng are similar to the
results from the ROL studies by La Kind, ¢t. al. (1877) and

Rafky and Seal

)]
,A_I
D
g
Lamn ¥
i....a
W0
~J
v
N

Hapgood (1972) unfortunately
did not examine defendants' ability to identify key court
personnel in terms of thelr records, althougn he did
report that they did not vavy significantly with age,

class oy type of housing.

The higher levels of positive identification of key court

perso
by Scotl (1937), Howells and Brook

in this study compared with the results obtained

(1966) and Hapgood

O]

(1279}, result partly from the fact that the criterion
for positive identification was the role of the personnel
and nonenclature. This study also differed from others
in that an independent record of who was present in

court was obtained and compared with the respondents’

The hypothesis'relating to defendants' understanding is
fully supported The various dimensions of comprehension
were not affected by the defendants' sex, age, ethnicity,
work status, recoxrd, family status, class, type of
housing, vlace of residence, or case type. There was

also no significant relationships between the various
dimensions of understanding exemined. Another factor that
needs to be considered are the differences between the
defendants' understanding of court processes after court
and thelr understanding during court. It was shown above

{Chapter 6) that defendants' expectations of court were
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based on their previous experience and that novice
defendants frequently had expectations of proceedings
based on images of superior courts they gained from
television. What actually happens then does not
match theiy expectations. Unlike the situation in
adult courts, where defendants may be able to view
preceding cases and gain some understanding, however
minimal, of the proceedings (Bxickey and Miller, 1875 :
Ute, 1974 ), juveniles are unable to deo this, as the
court is closed to the public, and thus bove to learn
as they go. A number of respondents mentioned the
problem of playing it by ear when questioned about

understanding.

-

about the panel. They
in front of the panel. I said no, bhecause T

@)
didn't know what it was.

Casa

"Most of I'd say. Mrs. X /ALS/ sort of

@]

explained what would happen and the rest I

guessed.,"

Conclusions

-

Various authors (Blumberg, 1969; Caxlen, 197¢6; Priestley,
et. al 1978; Hapgood, 19793) have argued that defendants
are disadvanteged in the judicial system because of

their lack of understanding of court processes. More
specifically, Fears (1978:133) has suggested that the
lack of comprchension has a number of important

consequences in that:

(1) "There is a legal principle that justice must
be done, and it is therefore impor a
the child and his parents fully understand the

formal aspects of the hearing."
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(2) "The acts governing the Jjuvenile courts
require the courts to reach its decision
‘having due regard to the best interests
of the child', ‘and in this context it is
considered desirable that the court gain
some underscanding of the child's view

. . .. /3
of his situation,

(3) "Magistrates have expressed the view that
e:hey see’ the court room app@arance as
being partly an educational experience, where
they try to show the child the social and more

as well as legal consequences of his actions.”

She argues that the type of communication which takes
place in court is not conducive to the defendant gaining

an understanding of court proceedings. Because of this,

the above ‘'goals' are unlikely to be realized. It is

{.J..

e

worth reiterating thet the magistrates are not only

f\

intercsted in the ‘feducation' of the defendant, but
also in lectqring to, cajoling and threatening the
defendant. This process frequently involves the use of
bluff and false information. This may be effective with
some defendants, but it may hinder defendants from gainding
an understanding of court proceedings. It may in fact
further mystify Lhe proceedings and alienate the juveniles
from the J4ulCLd$ systen (La Kind, et. al; 1977).
‘Mystification may, in fact, result from an appearance
without attemwmpts by the court to Hlufs deirndants, given

the way in which they presently operate.

Overall, only 40% of the defendants score well on the
personnel identification scale. Though the vast majority
of defendants identify the magistrate, a fifth fail to
identify the prosecutor and a third the member. More
importantly, they generally fail, particularly in the
~metropolitan courts, to itentify the Department for

Community Welfare court officer. They, thus fail to



recognise the relationship between these

officers and

the welfare staff who interview them and the

presentation of Informative Reports

to c urt.

kI

have pointed out above, that there is some confusion

to the

defendant

as

identity of the welfare staff interviewing

S

This inability to identify the

officer is coupled by a lack of
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uxrt

this,

the sample and the reports that

h

and other official participants,

As La

Kind,

et. al.

gquestions as to the effectiveness of the

336) have argued with regard to American Children's

“Through its reliance on informal and potentially

unreliabkle channels

of juvenile justice does not wor

of communication,

]
~r

our system

an cobligation
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to educate courts, schools, the media, and
direct service personnel must present the

theory and operation of the system in a way
that will facilitate comprehension by those

most directly affected, the kids."

Western Australian Courts and the Department for
Community Welfare have the same obligations. Thig
study has shown that these obligations are not being

fulfilled for a large proportion of defendants.
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Chapter 12

EVALUATIONS OF FAIRNESS AND ATTITUDES
TOWARDS LAW ENFORCEMENT AGENTS

INTRODUCTION

It is commonplace in scociology and criminclogy while dis-
ssing 1uuuo% of juvenile justice and treatment to use

the term the sense of injustice.. This term was used by

Matza in his study of the drift of juvenilies into

delinguency and is crucial to his argument. Matza contends
that the applicaticn of a system of 'individualised justice’
gives rise to inconsistencies and therefore the feelings of

injustice. He, for example, refers tc the juvenile Jjustice

.

system as one of 'rampant discretions'. This sense of in-

justice has as its ceonsequence the drift of juveniles into

delingquency. He argues that; "The moral bond of the law is

loosened whenever a sense of injustice prevails” (1964 : 102).

This occurs because of the fact that the legal cxrder is based
not simply on a system of coercion but also on a belief in

the legitimacy of the systen.

The maintenance of law depends partly on-its
legitimacy. Among the basic elements of legiti-
mate order is the belief on the part of subj

.
J
that some senblance of justice prevails (1964 :102).

When a s¢nse of injus ’lcc prevails the system Joses its

legitim

Matza also contends that as well as & sense of injustice a
cynical attitude to the court and law enforcement agencies
develops if juveniles experience unjust treatment. Juveniles

evaluate the justice of their treatment in terms of its fair-

ness. Matza suggests that fairness appears to be a short hand

method of describing the feeling involved in the sense of

justice. He suggests the fundamental issues of fairness are:



342

(a) cognizance;

(b)Y consistency;

(c) competence; ’

(d) commensurability, and

(e} comparison.

To illustrate these elements he suggests the following is
a method used by people to assess whether they have bheen

fairly treated or not.

It is only fair that some stéps be taken to

ascertain whether I am really the wrong-doex

(cognizance). That I be treated according to

others of my status (consistency). That you

who pass Jjudgment on me sustain the right to

do so (competence). That there is a relaticn-

ship between the mag nituoe of what I have done

and what vyou propose to do to me (commensurability).

That the differences between the treatment of my

status and others be reasonable and tenable

(comparison) .

(1964:106)
There are, however, two basic problems with Matza's argument.
Firstly, there is a lack of data or obscrvations to support
his arguments; secondly, his discussion is to some extent

based on a false comparison between adult and juvenile courts.

U}

o
o

J_‘

That is, it is often assumed that juvenile courts are ba
on systems of .individualised justice with their underlying
philosophy of rehabilitation and that adult courts are bazed
on an adversary system and operate along due process lines
Lower courts, in particular, are often similaxr in operation

to juvenile courts (Carlen, 1976; Wiseman, 1970) and they are
supposedly based on a system of individualized justice and
oriented to rehabilitation. Howevér, the actual relationship
between philosophy and everyday operations is open to guestion
(Hagan et. al., 1979). 2.

Few studies, however, have attempted to examine the issues
raised by Matza. Many, on the other hand, refer to the

issues of the sense of injustice to support their arguments,
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for either Lho elimination or changing juvcnl]e court
systems as they now stand. Only one major study has been
conducted to examine the issues of fairness and justice
(Hapgood, 1979). Hapgéod attempted to operationalise
Matza's notion of fairness. He developed eight operational

dimensions. These dimensions were:-

(1) acceptance of guilt;

(2) accuracy (from the defendant's point of view) .
of evidence

(3) freedom of

guilt

~e

=)
(4) proper establishment o
(5)  commensurability:
(6) omparability;
(7} suitability to personal needs;
() the defendant's acceptance of the legitim
: >g cY

of the court.

The mzjor dimensions were comaensurability and comparability
a

have VeferJ ed to issues of the fairness of

o
T
s
)
"’\
et

treatment by the court, as part of thelr studies of various
aspects of juveniles perspectives or reactions to the
juvenile court system (Scott, 1959 ; Baum and Wheller, 1968;

Snyder, 1971; Lipsitt, 19268, for examp 1»)

Giordano (197¢) has examined the development of cynieal

attitudes towards the court and lew enforcement agencies ~
the police and prob;tion service = to test the o
Matze's argument. A wide range of other research has been
conducted on attitudes towards law enforcement agencies
agents (Waldo and Hall, 197C; Winfree and Griffiths 1972
Cotton, 1974; Munn and Renner, 1978;:; Rafky and Sealey, 1975
and La Kind et al., 1977). Howevar, little of this work has

been conducted specifically with juvenile defendants.

Casper (1978 (b)) reported on the evaluation of the fairnes
of sentencing by adult defendants from three cities in the
U.S.A. Casper examined defendants' notions of fairness in

relation to:
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(a) Jjust deserts - sense that the events befalling

a person. are somehow appropriate;

(b) equality of treatment; .

(c) adequate procedures - the way in Which decisions
are made or outcomes occur.

The notion of just deserts is equivalent td Matza's notion

of commensurability. Equality of treatment covers the

issues of comparability and consistency and adequacy of

procedures in part that of competenceg He (1978 (a)) also

examined their attitudes to the Jjudges, prosecutors and

defence attorneys invelved in their case.

In the present study we attempted to measure the defendants'

.

evaluations of the fairness of thelr treatment by the court

and their attitudes towards agents of the criminal justice
systen {e.q. magistrat;a, police) and copinions about the
functions of the Children's Court. Their evaluations of
faimmess will be discussed first. This will be fojlcnoﬂ by
an examination of their opinions about the functions of the

court and their attitudes towards magistrates and police.

The total sample will be discussed as a unit in this chapter.

" Evaluation of Fairness

The youths were asked two questions specifically relatin g
to the fairness of their treatment: "Do you think you
should have gone to court?"” and "Do you think the Court's
decision was fair?" In each case the respondents were
probed for reasons underlying their answers. Two hypotheses’
were established to assist with the analysis of the data.

The first was:-

That the acceptance of guilt, acceptance of
referral to court, and assessment of fairness,
would not be affected by the defendants' sex,
age, work status, ethnicity, class, tYpe of
housing, femily type, record, type of oifence,

type of case or place of residence.
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It has been shown that the acceptance of guilt by the
juveniles was of central importance in their accounts
of the reasons for their actions in relation to the

police and the court (e.g. confessing, pleading). It
may then affect their evaluation of fairness. As well
as the acceptance of guilt, the acceptance of referral
to court may alsc be related to their evaluation of

fairness. Tor these reasons the second hypothesis was

examined. This hypothesis stated:~

That the asgessment of fairness would not

be affected by the acceptance of referral

to court, the acceptance of guilt, pexr-

ceptions of the functions of court or the

disposition received in court or the

djefendants' assessment of the seriousness
ce.

of the offen

Acceptance of Referral to Court

The defendants' assessments of whether they should have been

reforred to court or not are shcwn in Table 12.1. Data

not collected from 20 youths and four said that they were not

ure aboult referral to court. Of the 123 defend&nts Who

definite responses, 81 (65.9%) said that they accepted that

they should have been referred to court.

TABLE 12.1

CACCEPTANCE OF REFERRAL TO COURT

ACCEDTANCE ABSOLUTE RELATIVE ADJUSTED
OF REFERRAL FREQ. FREQ. FREQ.
‘ (PCT) (PCT)
“Yes g1 55.1 65.9
No | 42 28.6 34.1
Not sure ’ 4 2.7 . Missing
No Data .20 L1306 .. Missing
TOTAL: 147 . 100.0 . 100.0.

VALID CASES 123 MISSING CASES 24




As with the acceptance of guilt, there was a significant

relationship between the type of case and acceptance of

referral toc court. 'As is shown in Table 12.2, those

in

the defended sample were much more likely to reject referral

to court than those in the general sample (64.7%) compared

with 29.3%). Acceptance of referial to court by the
defendant also varied significantly with the type of
brought against the defendant and to a lesser extent,

the defendants'! assessment of the seriousness of the

While 82% of those charged with property offences acc
having to go to court only 26% of those charged with
against ‘good order' and the person did (Table 12.2

IRBLE 12.2
ACCEPTANCE OF REFERRAL 70 COURT
BY CASE TYPE

CASE TYPE

R
GENEGRAL DEFENED TOTAY
YES 70 6 76
52.1 7.9 65.5
- 70.7 35.2
60.3 5.2
1N9] 29 1 40
72.5 27.5 34.5
29.3 64.7
25.0 - 9.5
QoL 9% 17 116
TOTAL 5.3 14.7 100.0
OORRECTED CHI SQUARE = 6.56243 WITH 1 DEGRER OF FREEDOM.
SICGNIFICANCE = .0104
Raw GII sQUARE = 8.05365 Wi 1 DEGREE OF FREEDCD.
SICNIFICANCE = 0045
RIMBER OF MISSING CHSEIVATTCNS = 31
TABLE 12.3
ACCEPTANCE OF REFERRAL TO COQURT
BY TYPE OF OFFDENCE
. TYPE OF OFFENCE
Acceptance of Good Order/ .
Referral Property = % Perscn % Total %
YES 100 82.¢ . B Y 26.1 106 73.1
| 3] 22 18.0 17 73.9 39 26.9
TOTAL 122 100.0 23 100.0 145 100.0

CGHI SQUARE = 30.7328 WITH ) DEGREE OF FRECDOM. SIGNIFICANCE = .0000

charge
with
offence.
epted
ocffences

)
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The relationship between the acceptance of referral to

court and the assessment of the seriousness of the

alleged offence was in the opposite direction to the relation-
ship between the acceptance of guilt and the defendants'

assessment of seriousness. Whereas those who thought that

the offence was serious tended to reject guilt, they

tended to accept referral to court. Thirty eight (72.7%)

of those evaluating it as serious accepted court inter-
ention, while only 18 (47.4%) f those claiming the

offence was not serious did so. (Table 12.4).

TABLE 12.4

ACCEPTANCE OF Rfﬂﬁnnﬂh TO COURT BY

ASSHS.”ENQ OF OFFE ’”L‘“h”LOUSnL 3

COUNT

ROW PCT
COL PCT NCT ROW
70T PCT SERICUS FERIOUS TOTAL
ACCEPTANCE
OF REFERRAL YES 38 . 18 56
TO COURT
e 67.9 32.1 62.2
73.1 47.4
42.2 20.0
NO 14 20 34
41.2 58.8 37.8
26.9 52.6
15.6 22.2
COLUMN 52 38 90
TOTAL 57.8 42.2 100.C
CORRECTED CHI SQUARE = 5,12803 WITH 1 DEGREE OF FREEDOM. SIGNIFICANCE = ,0235
RAW CHI SQUARE = 6.17328 WITH 1 DEGREE OF FREEDOM. SIGNIFICANCE = .013C

NUMBER OF MISSING OBSERVATIONS = 57

The number of offences the juvenile was charged with also
significantly related to the acceptance of having to go

to court. Defendants with one charge were much less

likely to accept the need for court appearaence than

those charcged with two or more offences. Only 53.8% of
those with one charge accepted the legitimacy of going to

court, while 89.7% and 88.9% of those charged with
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2 to 5 offences and with 6 or more offences respectively

did accept the legitimacy of a referral (Table 12.5).

TABLE 12.5
CCEPTANCE OF REFERRAL TO CCURT BY

TTTPHE NUMBER OF CHARCGES

COUNT
NUMBER OF CHARGES
ROW PCT CHARGES |
COL PCT - . : _ ROW
TOT PCT 1 25 - .6 or moxre TOTAL
ACCEPTANCE
OF REFERRAL YES 42 .26 . 8 76
55.3 34.2 10.5 65.5
53.8 89.7 , 88.9
' 36.2 22.4 6.0
NO 36 3 1 40
0.0 7.5 2.5 34.5
46.2 10.3 11.1
31.0 2.6 .9
COLUMN 78 29 9 116
TOTAL 67.2 25.0 7.8 100.0
RAW CHI SQUARE = 14.35780 WITH 2 DEGREES OF FREEDOM. SIGNIFICANCE = .0008

KUMBER OF MISSING OBSERVATIONS = 31

sristics, ethnicity was the only

!
0
ot
o

Of the defendants' chare

Hh

i » related to acceptance of

0

1

et

variable that was si

o
O
]
|

antl
referral to court (see Table 12.6). The vast majority of
Aborigines (93.3%) responded that they accepted going to
court, only 57.6% of the non-2boriginal defendants’ '
accepted referral. This pattern is similar to their

acceptance of guilt and confessing to the police.
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TABLE 12.6

ACCEPTANCE OF REFERRAL TO COURT
BY ETHNICITY
COUNT ETHNICITY
ROW PCT
COL PCT NOMN - ROW
TOT PCT ABCRIGINAL ABORIGINAL TOTAL
ACCEPTANCE _
OF REFERRAL YES 28 53 81
34.6 5.4 66.4
93.3 57.6 ’
23.0 43.4
NO 2 39 41
4.9 95.1 33.6
6.7 42.4
1.6 32.0
COLUMN 30 92 122
TOTAL 24.6 75.4 100.0
CORRECTED CHI SQUARE = 11.38847 WITH 1 DEGREE OF FRUEDOM. SIGNIFICANCE = .0007
RAW CHI SQUARE = 12.94004 WIYH 1 DEGREE CF FREEDOM. SIGNIFICANCE = .0003
NUMBER OF MISSING OBSERVATIONS = 25

Defendants' social class,

family type and type of housing

were not significantly related to acceptance of court

proceedings;

nor interestingly, were their statuses or

number of previous court appearances. However, defendants

from Kalgoorlie tended to reject referral to court more

frequently than those in Perth.

Over half (57.9%)

of the

Kalgoorlie sample said that they should not have been sent

to court.

Slightly more than three quarters

(77.5%) of

the defendants in Perth accepted referral to court. The

reason for this‘difference is not altogether clear.

To summa

of referral varied significahtly with the type

risa

nearly two-thirds

(65.9%)

said that they should have gone to court.

of the
The

defendants
acceptance

of case

the defendant was listed in, the type and number of
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offences, the defendants' assessments of seriousness, the

defendants' ethnicity and place of residence.

Fairness

Defendants were asked to evaluate the fairness of the court's
decision. {"Do you think the Court's decision was fair?")
and they were asked to give their reasons for their assess-
ment. Table 12.7 shows the distribution of responses. 7
Seven juveniles said they were not sure and data was not
ccllected for ten. One aefendant'gave a reply which was
incomprehensible. f the remaining defendants, 92 said
that they were treatéed fairly and 37 indicated that they
thought they had been treated unfairly. On adjusted
freguencies 70.8% of the defendants thought they had been
treated fairly and 28.5% felt that they had been treated

unfairly.

TABLE 12.7

DEFENDANTS' ASSESSMENT OF THE

FALRNESS OF THE COURT'S DECISION

ABSCGLUTE RELATIVE
FREQ. FREQ.

FAIRNESS 2

FAIR g2 62.6 70.8
UNFAIR : 37 25.2 28.5
OTHER 1 .7 .8
NOT SURE 7 4.8 MISSING
NO DATA 10 6.8 MISSING

TOTAL 147 100.0 100.0
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There were no significant relationships between the
defendants' sex, ethnicity, age or work status and the
assessment of fairness. There were also no significant
relationships between the defendants' social class or the
type of housing and the evaluation of fairness. There was,
however, a marginally significant relétionship between
family status and the defendants' assessments. (Chi

square = 4.02879, 1 degree of freedom Significance =
.0447)Y. More defendants in single parent families indicated
that they were treated fairly than defendants from two
parent families. This relationship, however, may be
spurious. The relationships between the type of offence,
the number of charges and the city samples and evaluations
were also not significant. Neither was the relationship
between case type and fairness. However, there was a clear
trend by those in the defended sample towards the assessment
of their treatment by the court as being unfair.

In the general sample three-guarters (77%) thought that

the court's decision was fair whereas just over half of the
defended sample (52.6%).

felt the same way.

TABLY 12.8

ASSESSMENT OF FAIRNWNESS BY

ASSESSMENT OF SERIQUSNESS

COUNT OFFENCE SERIOUSNESS
ROW EBOT
CGL PCT NOT ROW
TOT PCT SERIOQUS SERICUS TOTAL
FAIRNESS YES 47 22 69
68.1 31.9 72.6
81.0 59.5
49.5 - 23.2
NO 1 15 26
42.3 57.7 27.4
19.0 40.5
11.6 . 15.8
COLUMN - 58 37 95
FOTAL 61.1 4 38.9 ©100.0

[

TH 1 DEGREE OF FREEDOM. SIGNIFICANCE

CORRECTED CHI SQUARD 4.26004 Wi
WITH 1 DEGREE OF FREEDOM. SIGNIFICANCE

RAW CHI SQUARE = 5.28Y73 W

NUMBER OF MISSING ORSERVATIONS = 52

i
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acceptance of Guilt, of Referral to Court and Fairness

The relationships between the defendants' acceptance of
guilt and of referral to court and their evaluations of
the fairness of their treatment were examined to determine

if the relationships were significant.

Acceptance of referral tce court was affected by the
defendants' acceptance of guilt. Although the relation-
ship was not highly significant (see Table 12.9) those who
either fully or partially rejected guilt tended to

reject the legitimacy of court intervention.

TABLE 12.9

ACCEPTANCE OF RETERRAL TO COURT
~ BY ACCEPTANCE OF GUILT

COUNT

ROW PCT ACCEPTANCE O GUILT
COL PCT ‘ ROW
TOT PCL YES NO TOTAL,
ACCEPTANCE . YES 50 14 64
OF RBEFLRRAL
78.1 21.9 )
TO COURT 1.9 66.7
73.5 50.0
52.1 14.6
NO 18 14 32
56.3 43.8 33.3
26.5 50.¢
18.8 14.6
COLUMN 68 28 56
TOTAL -~ 70.8 29.2 100.0
CORRECTED CHI SQUARE = 3.93208 WITH 1 DEGREE OF FREEDCM. SIGNIFICANCE = .0472
= = .0262

RAW CHI SQUARE 4.94118 WITH 1 DEGREE OF FREEDROM. SIGNIFICAKNCE

NUMBER OF MISSING OBSERVATIONS = 51
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TABLE 12.10

ASSESSMENT OF FAIRNDSS BY
ACCEPTANCE O REFLRRAL TO COURT

COUNT ACCEPTANCE OF
ROW PCT REFERRAL TO COURT
COL PCT ROW
TOT PCT YES NO TOTAL
FATRNESS YES 59 22 81
72.8 27.2 ' 75.0
80.8 62.9
54.6 - 20.4
14 13 27
NO 51.9 48.1 - 25.0
19.2 37.1
13.0 12.0
COLUMN : 73 35 -108
TOTAL 67.6 32.4 100.0
CORRECTED CHT SQUARE = 2,.1702% WITH 1 DEGRER OF FREEDOM. SIGNIFICANCE =
) L0780
BAW CHI SQUARE = 4,07202 WITH 1 DEGREL OF FREEDOM. SIGNIFICANCE =
L0436
NUMBEER OF MISSING OBRSERVATIONS = 39
TABLE 12,11
ASEESSMENT OF FPAIRNESS BY
ACCEPTANCE OF GUILT
COUNT
ROW PCT ACCEPTANCE OF GUILT ROW
CCI, pC™ TOTAL
TOT PCT YES NO
FATRNESS YES 65 22 87
74.7 25.3. 73.
80.2 57.9
54.6 18.5
NO ' 16 16 32
50.0 50.0 26.9
, 19.8 42.1
13.4 13.4
COLUMN 81 ' 38 © 119
TOTAL 68.1 31.9 100.0
CORRECTED CHI uuuAmF = 5,485%4 WITH 1 DLEGREER ¥ FREEDOM. SIGNIrF.= ,0182
RAW Cil SQUARE = 6.57334 WITH 1 DEGREER OF FREEDOM. SIGNIF.= ,0104

NUMRER OF MISSING QOBSERVATIONS = 28,



The Rationality of Assessing Fairness

The defendants gave a wide range of reasons for their assess~

ment of fairness of their hearings. These reasons are out-

lined in Table 12.12 below. Some of the respondents accounted

for their evaluation with reference to only one rationale,
other provided two or more reasons in their accounts. The
first rationale was a reference to the acceptance of guilt.
("It was fair, cause I was guilty'). However, this rationale
was moere centra 1l to an evaluatlon that the outcome was unfair.

("It was unfair because I wasn t.qvjlty‘). The importance of

this comes from the fact that only two delendants were acguitte

It also arises from the fact that the acceptance of guilt is

central to the defendants'® orientaticns to court, (e.g. plead-

ing). This rationale is eguivalent to Matza's notion of

cognizance

The State of one's record was another dimension; reference was
made to hoth ‘'had' and ‘good' records (consistency). I the
defendants thought the outcome was consistent with their record
it was evaluated as falr. Commrensurability was alsc used by
referred

the defendants to assess failrness. This element was
r

ms of the seriousness of the offence.

*Yes 1t was fair, cause it was only a minor offence.’
Case 121

'No, the fine was a bit heavy for what I done.'

Defendants also made compariscns with what co-defendants or
friends or acguaintances received from the court.

Case 248

t

'No, it's not fair, because the other girl got let off.’
" Case 335

"Two years probation is a long time. A mate got busted
untold times and he only got one year's probation.®
The principle of comparability can also be seen to work in

the ¢ther direction and ke advantageous to the defendant.



TABLE 12,12

RATICONALES FOR THE
ASSESSMENT OF FAIRNESS

EVALUATION R A T I O N A L E
COF ACCEPTANCE RECORD COVPARISON OFFTNCE ADEQUACY OF PROCEDURES FAIR
FRIRIESS Gg;LT- BAD | GOOD Ogé;;s bbiiggs— COURT PRO- | INCONVENIENCE Sone
SERIOUS | NOT SERIOUS CEDURES
FATR YES YEs | . N0 YES YES NO YES NO YES
UNFAIR NO NO ! YES NO . NO YES NO YES NO
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Case 311

"I got a criminal record and he /co-defendant/ hasn't.
It wouldn't have looked fair if we hadn't got the same
charge /sic, sentence/. It wouldn't have been fair to
give him a community service forder/ and not me. I
suppose the judge thought that he had better give us the
same thing.'!®

Adequacy of procedure was also referred to by the defend-
ants. There were two issues here. The first related to
the adequacy of the court procedures themselves. This
type of rationale involved what Matza has referred to as
competence, ("That you who pass judgement on me sustain

the right to do so") as well as elements of cognizance

Vi

a
(that the appropriate steps are taken to ascertain guilt).
e

This principle was mentioned especially by those who

were contesting their cases, where one issue was that the
defendants thought was the lack of even-handedness.

Case 326

"The magistrate believed the detective and not me.'

Case 323

'T don't reckon he /the magistrate/ took both sides into
it. He listened tc the cops and not to what I've said.
I know I am not guilty. They said I was so the system
can't be too geood, if vou can find somecne guilty when
~they're not.'

The other issue here was inconvenience, especially in
relation to defending a case. Defendants felt;that the
whole thing "should have been got over with" on their
first appearance and the inconvenience of having to go

to court a number of times avoided.

The last dimension in Table 12.12 has no equivalent in
Matza's schemes and could be referred to as the 'fair
enough' principle. That is the respondents conclude that
given their record, the seriousness of the offence and so
-that the court's disposition is 'fair enought'. This
principle is in operation in the following statements;
'I've been in trouble before, it could have been harder.'
Case 187 '

"It was fair. They could have sent me to Nyandi,'

Other defendants mentioned leniency in the same way; it was

fair because they had been given a chance oxr that the
court was lenient with them, given the circumstances
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of their offence, record, and so on ('Itwas about as
lenient as I could get'). Combination of the above elements
were given by various defendants in their raticonales, though

most used only one.

7 do not wish to give the impression that the respondents!
judgements as to whether the outcome was fair or unfair were
consistently simple and straight forward. For some
defendants, at least, the decision is complex and this is
certainly indicated by the"fair'enough‘ principle.

Case 363 ' ’

It was sort of fair and sort of not. The pelice didn't
have the story rjght nd we didn't have the story right
either. But the police were more wrong than we were. But
he /the magistrate/ said that he had made his mind up ages
ago /before the conclusion of the case/.

f) &y

The defendant here is suggesting that though neither party
had the 'facts' right (and therefore the outcome was sort
of fair) it was unfazir because adequate procedures wera not

5

followed. The magistrate did not take due account of the

)

=

defence evidence. An interview with the magistrate confirmed
the defendant's opinion. The magistrate had, in fact,
assumed that the defendant was guilty. He had operated

on the assumption that if the juvenile had been prosecuted
then he must have been guilty. ('"Those officers are nice
young men they would not have arrested the defendant if he

had not done something', he said). The use of the 'fair
enough' principle cel ls the defendant's attention to not

only what happened but alsc to what could have been the

.

arance, Given that the defendan

(’1”

outcome of the appe 's worst

expectations were not realised then the decision was
considered toc be 'fair enough .'

Case 54

'It was fair, cause 1t wasn't really a serious offence.

It was more than fair actually, nothing happened. I was
expecting to get probation and lose my job.'!

The complexity that is frequently involved in the defendants'
assessments can be seen in the following cas The 13 vyear
old boy denied gullt for the charge of wilful damage and
contested the case. He was found gquilty and the charge

. R 5
as d1sSMLSSC

under Section 26 of the Child VWelfare Act

i

(first offenders) and placed on 6 months supervision.
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*”[E& was fai£7 because they could have sentenced me harder.
But they could have let me off because I wasn't really guilty,f

The rationales used by the defendants to evaluate their
treatment by the court are consistent with the pattern
described by Matza (apart from the 'fair enough' principle).
This would indicate that the defendants operate con a traffic/
just-desertsmodel and not a welfare type model when they

are assessing fairness/justice.

Though these data are of course not sufficient in themselves
to show this beyohd’doubt they are clear indications that the
defendants are concerned with the issues of guilty,
comparahility, commensurability and adeguate procedures.
Few defendants, in fact, used what could be referred +to as
'welfare' principles in the evaluation of fairness. A
couple of the respondents made mention of such factors as

‘help’ and 'sorting themgselves out!'.

help me keep cout of trouble, it will make me nore
pE
mysalf and what I'm doing.'

#1117t wag failr, because it's the q1stratc'?

j b to know what
is best for the community and I dl& wrong and I shall bhe
sentenced 11l I sort mV°ﬂ1C out’,

The emphasis on a tariff type model is also indicated by
the fact that few of the youths saw the court as having a

welfare function, the m ajority saw it as having a function(s)

not too dissimilar from adult courts (sce below).

SUmMmary.

Those rejecting guilt for the offences they were charged with
tended to reject the legitimacy of their referral to court
The relationship between the acceptance of referral to

court and the evaluation of the fairness of their treatment
was not significant, though there was a trend for those who
rejected referral to think that the courts decision was

unfair. The relations hlp between the acceptance of guilt

and assessmont of fairness was significant. This significance
was reflected in the rationales the respondents gave
for

their evaluations of fairness. These rationales included:
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acceptance of guilt;

state of previous record;

(a)

(b)

(c) comparigson with othef sentences;
(d) the sericusness of the offence; and
(e)

adequacy of procedure.

Evaluations were, however, complicated by the application
of the 'fair enough' principle. Here defendants' weighed
the disposition they received against the possible altern-

atives given the circumstances of their appearance.

Perceptions of the Functions of the Court

The juveniles’ perceptioné of the functions of the court
vere elicited. ("What do you think the court's job is?")
The issue here is, do defendants' in Children's Courts
percaive the court as having a rehabilitative/treatment
function or do they cee it as having other function(s)?
Following the pilot study it was hypothesized that the
juvenile would: |

4

view the court as having punitive/retributive
function rather than a welfare function.

Their responsés were coded into four categories of functions:

A
(a) welfare function ("helping kids", "keeping kids
out of trouble")
(b) punitive function ("punishing kids", "sending kids
to homes") ‘
(¢} Dboth welfare and punitive ("helping kids and
punishing themn for what they've done")

(a) 'other' {(including such issues as the administration
of justice, general law and order rcle and so forth).

Thirteen defendants weren't sure what the court's function
was, and data wasg not collected from 24 (16.3%) defendants.
Of the remainder, 29 (26.4%) thought that it had a welfare
function, 42 (38.2%) indicated that it had a punitive
function and 9 (8.2%) thought that it was both welfare and
punitive in orientation. The remaining 27.3% gave responses

which were coded as ‘'other' (Table 12.13).

i



TABLE 12.13

PERCEIVED FUNCTION OF THE CHILDREN' COURT

RELATIVE ADJUSTED

PERCEiVED ABSCLUTE FREQ. FRED.
UNCTION , FREQ. % %
Welfare ‘ _ 29 19.7 26.4
Punitive/Retributive 42 . 28.6 38.2

Both 9 6.1 8.2

Other ‘ 30 20.4 27.3
Not Sure 13 8.8 -
No Data ’ 24 16.3 -
TOTAL 147 100.0 100.0

VALID CASES 110 MISSING CASE 37

It can be seen from Table 12.13 that the majority (73.6%)
of the defendants gee the function of the court as one
of punishing wrong-doers, the administration of justice
and the maintenance of law and order and so on and only
a quarter (26.4%) of them thought that its concern was

with the 'welfare' of the defendants.

To determine whether the youths' percepti013 of the courts’
function varied with their backgrounds the following hypothesis

was examined:

That the juveniles' perceptions of the court's
function would not vary sianificantly with their
sex, age, ethnicity, work status, record, class,

family type, type of housing, place of residence
or case type. ’

Apart from the two indicators of the youthq' records (the
nunber of previous appearances and status) thelr perceptions
of the courts! fungtion did not vary significantly with
their backgrounds. Both the relationships between the
number of previous appearances and & - status and perceived

functions showed similar patterns for those with no or only



limited previous contact with the court. Those with no’
previous appéarance were more inclined than others to

see the court as having a punitive function (55.6%) (see
Table 12.14). Similarly youths in the ‘'first offender’
category were also most likely to view the court as having

a punitive function (60.6%) (Table 12.15).

.Roughly egual proportions of youths with one to four and
five or more previous appearances thought tﬁat the court
has a welfare function (37.5% and 39.3% respectively).
However those with five or more previous appearances were
least likely to see the court as having a punitive function.
Nevertheless the majority of youtﬁs in both categories |

(6 in 10) said that the courts function was other than a
welfare one. (Table 12.14) Youths who were already under
the control (PUC) of the Department were equally divided
on what they thought the courts fumction was. Respondents
with intermediate status were most likely (47.8%) to

view the court as having a welfare function. However, as
with the relationship between the number of previous
appearances and perceived function the majority of youths
thought that the court had other than a welfare function
(intermediate. status 52.2%, PUC status 66.6%).

TABLE 12.14

PERCEIVED FUNCTION O THE COURT

BY
NUMBER OF PREVIOUS APPFEARANCES
"COUNT NUMBER OF
ROW PCT + PREVIOUS APPEARANCES ROW
COL PCYT 5 GR ~ TOTAL
o TOT P”i 0 b-d ;o;; e
COIH‘/'P! o ~
FUNCTTION -
WELFARE 3 15 11 29
10.3 51.7 37.9 28.7 , _ _
9.1 . 37.5 39.3 . RAW CHI SQUARE = 13.19885
) " . WITH 4 DEGRESS OF FREE~
3.0 24.9 10.9 1 pom »

SIGNIFICANCE = .0165

PUNITIVE ' : S
R;TRIFU”iV“ 20 15 7 42 NUMRBER OF MTSSING ORSER-
PUEAYE 476 35.7 16.7 41.6 . VATIONS = 46
* COURTS FUNCTICN = 'BOTH
€ 37.5 25.
60.6 ’ >-0 EXCLUPED (N = 9)
. 19.8 14.9 6.9 K

OTHER 10 10 10 ‘30

33.3 33.3 33.3 29.7

| 30.3 25.0 35.7

9.9 9.9 9.9

COLUMN 33 46 28 101%*

TOTAL 32.7 39.6 27.7 100.0
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TABLE 12.15

PERCEIVED FUNCTION OF THE COURT
BY STATUS

COPNT STATUS
ROW PCT
COL PCT FIRST INTER~ . RoW
TOT PCT OFFENDER MEDIATE P.U.C. TOTAL
COURT'S WELFARE 7 _ i1 10 28
AT TAI, T ™ :
FUNCTION 25.0 39.3 35.7 8.6
15.6 47.8 T 33.3
7.1 11.2 10.2
e
PUNLTIVE/ “ 6 10 ' 4L
RETRIBUTIVE 61.0 14.6 24 .4 41.8
. .55.6 26.1 33.3
©25.5 6.1 10.2
OTHER 13 8 10 29
44 .8 20.7 34.5 29.6
28.9 . 26.1 33.3
13.3 6.1 10.2
COLUMN 45 23 30 9g*
TOTAL 45.9 ' 23.5 30.6 lgo.o

RAW CHI SQUARE = 11.87698 WITH 4 DEGREES OF FREEDOM. SIGUIFICANCE = .0397

*COURTS FUNCTION = 'BOTH' EXCLUDE
NUMBER OF MISSING OBSERVATIONS = 49 T oTg, TURCTION = TBOTH' EXCLUDED

These trends would indicate that the juveniles change

their perceptions of the court's function(s) in relation

to the amcunt and typé of contact they have with it. Those
with intermediate status (including probation and
supervisicnary statuses) were most inclined to view the
court as having a welfare function. This probably reflects
the fact that probation and supervisionary orders are
frequently given by magistrates amid claims that they

are being given'as an aid to the defendant. and not to be
vicwed by them as & puhishm@nt. These defendants are
-either picking up the rhetoric of the system's participants
and/or actually experiencing such orders as helpful. One
probliem here, however is that these dispositions,

especially probation, may be handed down for totally
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different reasons and accompanied with totally different
lectures by the same magistrate on the same day. On the
other hand, the magistrate can inform the defendant and/or
his parents that the order is to be considered not as a
punishment but as a source of help. On the other, he or
she may warih the youth about the consequences, of not
fulfilling the conditions of the ocrder and of the
consequencesg of further offending, as well as informing
him that he is lucky the court has seen fit to treat him

leniently on this occasion.

It is interesting to note that those with what is supposedly
the most intense contact with the Department and the
Court - those under the control of DCW - are less likely

than those with intermediate statuses to suggest that
the courit has a welfare function.

Summary

Anproximately two-thirds (65.5%) of the youths saw the

: )

court as having a function(s) other than a welfare one.

Of the remainéer, 8.2% thought that it had both a welfare
and a punishing role and the other 26.4% that it had a
purely welfare functiocn. The perceived function of the
court varied with the previous experience of defendants
and not with any of the cther background variables.

Those with little or no experience thought the court had a
punitive/retributive role. Youths with intermediate
status, and moderate experience were most inclined to

view the court as having a welfare function.

Opinions of Ccurt Personnel

Defendants were asked about their opinions of court
perscennel and how they thoaght that their case had beecn
handled by these individuals. The specific concern here
waswith the defendants' opinions of the magistrate and his
or her handling of the cdse. The magistrate was considered
by 83% of defendants to be thé most importaht person in
the court. Of these deféndants 71% said that his/her
importance lay in the fact that hé/she was the one who

made the decisions and handed down the sentences. In
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contrast, six youths thought that their lawyer was the

most important individual in the court, seven said that

it was their welfare or aftercare officer and five juveﬁiles
replied that it was they themselves who were of greatest

importance.

TABLE 12,16

DEFENDANTS' OPINIONS OF THR MAGISTRATE

OPINION OF ABSOLUTE S LATIVE ADJUSTED
MAGISTRATE FREQ. FREQ. FREQ .
POSITIVE 71 48.3 73.2
NEGATTVE 11 . 7.5 11.3
OTHER (MIXED, NEUTRAL) 15 -~ 10.2 15.5
NOT SURE 14 9.5 -
NOT APPLICARLES 13 8.8 , -
NO DATA , 23 15.6 -
TOTAT, : 147 100.0 100.0
VALID CASES 97 MISSTNG CASES 50

Table 12.16 above shows the youths' opinions of the
magistrate. On adjust fregquency percentages 73.2% had
positive opinions of him/her {('he was good'; 'he was
alright'; 'I liked her'), 11.3% had negative opinions
('he was cold and disinterested'; 'I didn't like her';
'he was absolutely useless, he didn't know what he was
doing') and 15.5% had other or mixed opinions ('he got
a bit nasty at the end'). To examine these results in
more detail the following hypothesis was examined.

That the defendants'opinions of the magistrate
would not vary with their sex, age, ethnicity,
work status, record, class, type of family,
type of housing, place of residence and case
type.

The opinions held by the youths of the magistrates who
handled their case did not vary significantly with an
of the background variables. Tco test whether case

related factors were influencing defendants' opinions,



300.

they were cross-tabulated with the dispositions they
received and their evaluations of the fairness of their
treatment by the court. Defendants' opinions were not
significantly related to the actual dispbsition they
received. They were, however, strongiy influenced by
their assessments of the fairness of the court hearing
{(Table 12.17).

TABLE 12.17

DEFENDAKTS' OPINIONS OF THE MAGISTRATE

e o e s m s e

BY

EVALUATIONS OF THE FATRNESS OF THEIR HEARING

COUNT
ROW PCT FATRNESS
COL PCT ROW
TOT PCT YES NO TOTAL
OPINION OF _
MAGISTRATE POSITIVE 43 11 54
79.6 20.4 . 68.4
74.1 52.4
54 .4 13.9
NEGATIVE 2 9 13
18.2 81.8 13.9
3.4 42.9
2.5 11.4
OTHER 13 1 14
92.9 7.1 17.7
22.4 4.8
16.5 1.3
COLUMN . 58 21 79
TOTAL 73.4 26.6 100.0

RAW CHI SQUARE = 20.97513 WITH 2 DEGREES OF FREEDOM. SIGNIFICANCE
NUMBER CF MISSING OBSERVATIONS = 68

.000

0

w
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Only 5% of those who thought their treatment by the Court
was fair had negative opinions of the magistrate whereas
46.7% of the youths who evaluated their treatment as unfair
had. The non-~significance of the relationship between
sentence and opinions reflects the fact that the sentence
by itself did not significantly influence the juveniles

evaluations of fairness. : S

Most of the juveniles had positive or neutral feelings about
the other key participants in their case (pro ecutor, welfare
officer and lawyer). Seventy-twe pevcent of the juveniles
thought that the prosecutor had handled the case in a neutral
fashion ('he just read out what I'd dene'}. This reflects

the fact that 59% indicated that they considered that the

>olice evidence was correct or basically correct and only 18.2%
p Y

thought that there were major inaccuracies in it. Eleven per—
cent of the youths said that the prosecution was ‘out to get

them' and another 6% said that they had made the offence sound
more sericus than it actually was. However, 6% Srlu that the
prosccutor had actually helped their case in court. Defenda:
who had contested their cases, generally had more complaints
about the prosecutor and his handling of the case and of

police witness

®

e

Of the defendants who recognized the role of the D.C.W. Couxrt

Officer (41% of sample) 73.3% thought the officer had helped

¥

their case. ('He spoke up for me'. ‘le recommended that I go
home'). In contrast, 13.3% said that the officer had made
their situation worse and/or had made recommendations which
they felt were unfair and a further 7% reported that they
thought that the ofificers did not care about their case.
Eighty percent of the youths who had legal representation were
satisfied with the services they had received. 1In the general
saimple this was often described in such texms as:

*Yea he was good, he spoke up for me.'
‘Good, she stopped the cops trying to put
othar charges on me.'

'Really good, he pxt my side of the story and

got me off /dismissed Section 26 /.'°
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Defendants in the defended sample were ﬁoneraLLy satisfied

with their lawyer regardless of the outcome.

'*My solicitor was trying to get my story across
to the Magistrate. He was alright, he tried
his best.’

'"He tried his best but we couldn't win, the
police evidence was too strong.'’

‘He was good, we won.'

The remaining 20% had either negative or cynical opinions
about their solicitors. - A few said that if they had to go
to court again they would txy and get a batter lawyer. The

others reported that it was uscless having a lawyver at all.

SUMMARY

Most defendants (73.2%) had positive opinions of the Mazgistrate

in their cas Only 11.3% had negative cpinions and 15.5% had
mixed, neutral or other opinicnsg. Defendants' opinions did not

vary with their backgrounds but did with their evalus

=]
the fairness of theilr treatwent by the court. Most youths had

positive or negative attitudes towards the other key perscnnel
N prosecutors, welfaere staff and lawyers - involved in their cases.

“Youths'® Opinions of the Police

The youths were asked about their general opinions of the

police. Their responses are listed in Table 12.18.

'ABLE 12,16

" DEFENDANTESY QPINIONS OF THE POLICE

Absolute Relative Adjucted
Freq. . Fredq. Freq.
% %

Positive 22 : 15.¢ 17.6
Neutral 23 15.6 , 18.4

Negative/Cynical 57 38.1 44,8
Otherx 23 i 15.6 . 18.4
Not sure ’ 2 1.4 -
No Data 200 . 13.6 -

TOEAL: 147 .100.0 166.0
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The category positive includes such responses as 'the police
are o.k.'; 'they're only doing their job' and so on.
Categorized as neutral and responses like 'there are some
good ones and some bad ones'. Some vouths indicated for
example that thcough they had bad experiences with the
police on this occasion they knew of other police whom

'they considered were good and who they thOught would have
treated them differently. The category negative/cynical
includes opinions ranging from 'I hate them"to cynical
responses such-as ‘they are only good at catching kids

they never catch the real crims'. ‘In the other category

are coded responses of a mixed nature ('police are necessary
but I hate the detectives') responé@s including two or more
opinions and a number c¢f unrelated responses. Two youths
were not sure of their opinions and data was not collected

from 20 respondents.

On adjusted frequency percentages, 44,8% had negative ox
cynical opinions of the police, 18.4% had 'other' opinions,
18.4% had neutral and 17.6% had positive opinions of the
police. To facilitate the examination of thesc data the
following hypothesis was examined:

Defendants' opinions of the police would not vary
with their sex, aye, ethnicity, work status, record,
class, type of family, type of housing, place of
residence and case type.

Apart {from ethnicity, number of previous appearances and
status, opinion ofiimépolice did not vary with the defend-
ants' backgrounds. Aboriginal youths were more negative
in their opinicns of the police then non-Aboriginal
juveniles (Table 12.19). Although both groups had roughly
the same level of neutral opinions significantly few

Aboriginal youths held positive opinions.
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TABLE 12.19

DEFENDANTS' '()I>]fTJ]Z§2§§E3 OF THE POLICE
BY ETHNICITY

COUNT

ROW PCT : ETHNICITY i
COL PCT ROW
- opTiION TOT PCT ABORIGINAL NONif?ORIGINAE”_ TOTAL
OF POLICE POSITIVE 1 21 22
4.5 95.5 21.8
3.8 28.0
1.0 20.8
NEUTRAL 6 , | 16 22
27.3 72.7 21.8
23.1 21.3
5.9 15.8
NEGATIVE/ 19 38 57
CARLCAL 33.3 66.7 56.4
73.1 50.7
18.8 37.6
COLUMN 26 75 101*
TOTAL 25.7 74.3 - 100.0C

RAW CBI SQUARE = 6.91618 WITH 2 DEGREES OF FREEDOM. SIGNIFICANCE = ,0315
* RESPONSES CODED AS 'OTHER' EXCLUDED.

NUMBER OF MISSING OBSERVETIONS = 46

Youths with a large number of court appearances and with
high status had significantly more negative opinions of

the police than others. This indicates that those with the
most contact with the police have the most negative opinions
of them. Table 12.20'shows the relationship between
opinions and previous court appearances. While those with
no, medium and high number of previoﬁs appearances hold
similar proportions of positive opinions of the police,
youths with no previous appearance have significantly more
neutral opinions than the other two categories. Itcan also

. . N : s 3
be seen that the proportion of each group holding negativel
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cynical opinions increases significantly with the number

of court appearances

medium, and high number of appearances).

(32%, 59.6%, 70% for those with no,

A similar pattern

was found for the relationship between status and youths'

opinions of the police.

OPINION
OF POLICE

RAW CHI SQUARE = 13.780607 WITH 4 DEGREES OF FﬁEEDOM.
*RESPONSES CODED AS

DEFENDANTS' OPINIONS OF THE POLICE

TABLE 12.20

e s . st e Pt . b oot et

BY NUWSER OF PREVIOUS COURT APEHARANCES
COUNT NUMBIER bF
ROW PB(CT PREVIOUS COURT APPEARANC?S
COL PCT | 5 OR ROW
TOT PCT 0 1-4 MORE TOTAL
POSITIVE 5 11 o 22
22.7 50.0 27.3 21.6
20.0° 23.4 20.0
4.9 10.2 5.9
NEUTRAL 12 8 3 23
' 52.2 34.8 13.0 22.5
48.0 17.0 10.0
11.8 7.8 2.9
NEGATIVE/ 8 28 21 57
CYNICAL 14.0 49 .1 36.8 55.9
32.0 59.6 70.0
7.8 27.5 20.6
COLUMM 25 47 30 102%
TOTAL 24.5 46.1 29.4 100.0

NUMBER OF MISSING

SIGNIFICANCE = .0080

'OTHER' EXCLUDED.

BSERVATICONS = 45
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Summarx

Only 17.6% of the defendants held positive opinions of the
police and a further 18.4% had neutral opinions ('some good
ones and some bad ones'). Fifty-seven defendants (44.8%) held
negative or cyncial opinions and the opinicons of the remaining
18.43% were cétegorized as ‘'other'. Defendants' opinions vary
significantly with their ethnicity and records but not with
any of the other background variables. Aboriginal youths

and those with more previcus court appearances and higher
statuses held more negative or cYnical cpinions of the police

than other youths.

Summary and Discussion : .

In this chapter the defendants' evaluations of the justice
of their treatment by the court was examined. Fairness
was taken as an indicator of justice. Also examined were
their opinions of the function(s) of the court, their
attitudes to the mein participants in theilr case and their
general opinions of the police. The problem 0f evaluating
fairness was_approaahed‘by the examination of the issues
of ‘the acceptance of guilt', the 'acceptance of referral

to court' and 'assessment of the fairness' of treatment.

As shown in Chapter 9 two-thirds of the youths . accepted

guilt for the offence they had been charged with. Two-thirds
of the defendants also accepted referral to court. Accept-
ance of court referral was significantly related to ethnicity,
the type and number of offences and with the case type. As
with acceptance of guilt Aboriginal defendants were more
ready to accept referral to court than non—-Aborigines.

Those charged with offences against 'good order' and person
were less likely to accept the use of court proceedings

as were those charged with only one offence. Hapgood focund

a similar relationship between the nuwuber of offences and
accepténce of referral. Two-thirds of those charged with
indictable offences in his sample accepted referral; however
the overall rate of acceptance was lower than that found

here  (56.0% of all offences). |

In this study there was also a trend for those who assessed

their offence as seriocus to accept referral, while those
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who thought that it was not serious tended to reject referral.
Hapgood did not find any variation in acceptance with regard
t0o the seriousness of offence. It was shown above that the
acceptance of referral to court was significantly'related

to the defendants' acceptance of guilt. Those who did not
accept guilt were more inclined to reject referral. The
overall acceptance of referral would seem to arise, at

least in part, from the belief by some defendants that the
court is the appropriate venue to sort out the issues once‘one
has been charged, rightly or wrongly, by the police. Thus
there is a strong, but incomplete relation gllp between the
acceptance of guilt and of the intervention by the court.
Seventy per cent of the defendants thought that the court's
decision was fair. The only statistically significant relation-
ship was with the defendants assessment of sériousness, with
those assessing their offence as non-serious teﬂdinq to
evaluate their treatment as unfair. There was a strong trend
for those in defended cases to claim that they were unfairly
treated. The difference between the assessment of fairness
and the other two variables arises, 1t was suggested, from
the wav in which defendants evaluate their treatment. They
refer to such issues as acceptance of guilt, status comparability,
commensurability and adequancy of procedure while making
their evaluations. The importance of guilt was highlighted
by the significant relationship between‘acceptancé of guilt
and fairness. The acceptance of referral to court and
fairness were nol significantly related, though there was a
reasonably strong trend for those rejecting referral to

assess their treatment as unfair. The lack of significance
in this relationship seems to have its basis in the use

of the 'fair enough' principle. 'I don‘t accept being

sent to court but given that I was the outcome is "fair
enough' considering; my record, the offence, what I could
have got'. Contrary to the often stated claim that guilt

is not, or should not be, a central issue in juvenile justice,
these data indicate that the 'acceptance of'guilt', is

a principle component in the evaluation of Jjustice (see
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also Hapgooed, 1979). This and other studies would secem then
to confirm the model of justice evaluation outlined by Matza
(1964). However, what of his contention that the system is
one of ‘'rampant discretions' giving rise to a ‘sense of in-
justice". We have seen that nearly 75% of the defendants
think they were treated fairly. These figures are roughly
equivalent to those found by other research on juveniles. For
example, Scott (1959} found that 66% of his sample thought
that they were fairly treated. Baum and Whellexr (1968) in a
study of new inmates in a juvenile institution reported that
more than two-thirds (68%) of the youths thought they had been
treated fzirly or somewhat fairly treated by the court.

Snyder (1971} also reported that 392 out of 43 respondents
considered the henring fair., Petersen (1978) in a study of
children facing the juvenile pahel in the D.C,W. Perth
divisional area reported that 53% of his sample reported that
the panel

G

was either fair or gooed. As with the other

studies mentioned above, Hapoood found that almost two~-thirds
of the defendants felt that they had been fairly treated by

o

the couxt. In relation to the comparability of sentence 64.5%

~

of the sample thought their sentence was comwa*"tlvc15 fair.
However, only 42% of the sawmple felt that the digposition was
commensurate with the cffence they had committed. The others

felt that it was either ton heavy (36%) or too licht (22%).

Hapgood suggests that the relationship between these dimensions
is very complex and that his findings indicate that defendants

LT

operate on a tariff model when deciding on the fairness or un-

fairmess of the treatment by the court. Similar conclusions
have been reached by other researchers including Morris and
Giller (1977). According to the tariff model, in contrast to
the underlying principles of 'individualized justice', defend-
ants operate on a principle of a direct relationship between
the ofience they have committed and the disposition. They do
not base their assessments of fairness on a supposed welation-
ship between their diagnosed personal problems and the court's
dispesition of their case. In fact most defendants {(65.5%) sco
the court as having an orientation rather than a 'welfare one'.
Few defendants provided.;welfare' rationales in their evaluation
of fairness. The youths® percepﬁions of the court's function

varicd with their previous experience and not with any of the



other background variables. Those with little or no
experience saw the court as having a punitive/retributive
role. Defendants with intcrmediate status and moderate
experience were most inclined to view the court as having a
welfare function. Despite this, however, the basis for
evaluating fairness was the same as other defendants in

almost all cases.

Morris and Giller (1977) reported that most of their respond-

ents saw the court (English) as having a puni*ive orientation.

Scott (1959) and Voelcker (1861) -reported similar

Langley et al (1978) found that his sample of first offenders
ons

had a range of perceptiong of court functions. In the pre-

court interview 43% thought the main purpose of theixr hearing
was to deter further offending. In the post-court interview
the proportion holding this view fell to 33%. In the same

interview 11% thought it was to adminiﬁter justice; 11%-to
help them (the defendant), 13% to teach them a lesson, and
only 4% to punish them. Such differences may arise from such
factors as the orientation of the court to welfare igsuves,
differences in court processes, differences in the treatment
of individuals by the court and the type and degree of contact
defendants have had with the court. (See Anderson, 1978:

Parker et al 19280, Williamson, 1980).

Part cf the reason so many defendants feel fairly treated
by the court, is that the court, desgpite the rhetoric to

the contrary, does opervate on a-tariff model. Cexrtain types

of offences, in cerxitain situations (e.g. account is taken
of status, and so on) do receive similar dispositions.

The typlcally observed disposition for being drunk and
disorderly was $10.00. Hapgood (197%8) similarly concluded
that the high levels of acceptence of the court decisions

as fair (esy c1a11y in relation to conparab lity) indicated
that the court was operating on a tariff model. Hagan et al
(1279) argues that in adult courts this situation is the
esult of the need for drganizational efficiency in the

court system.



The relationship they suggest between the principles of
individualized justice and court outcome is largely
ceremonial. That is, the courts go through the motions
of individualizing justice, accepting probation officers'
reports and so on. For efficiency, however, they follow

the recommendations of the prosecutors and these are

generally along tariff lines. The relaticonship is undoubt-

edly more complex in Children's Courts but individualized

justice dces have its ceremonial aspects. There is, however,

greater change of anomalies in sentencing in Children's
Courts because of the dominance ©f the rhetoric of

rehabilitation and the mandate to operate in terms of

substantive rationality. There is,; nonetheless., the ongoing

conflict inherent in the court, between its welfare and legal

roles. The inter~re1ationship between its legal function
the needs of organization efficiency will inevitably give
rise to some type of tariff model. So too will the

assessments of falrness by the ccurt regulars themselves.

The magistrate was seen as the most important person in
the court by'83% of defendants. The magistrates power in
relation to decision-making and sentencing was the main
reason for this assessment. The majority of defendants
(73.5%) had positive copinicns of the magiﬁtlatc, 15.5%
had mixed, neutral or other opinions and only 11.3% held
negative opinions of him/her. Defendants'® opinions did

not vary with any of the background variables or with the

&

disposition of youths received, however, they werc strongly

influenced by their evaluations of the fairness of their
treatment. Most youths had either positive or neutral
opinions of prosecutors, court welfare officers and la
in cases where these participated and were recognized by
the youths.

.
Data from othor research is conflicting on these issues.
Maher and Stein (1968) reported that the youths in their
study saw judges in Children's Courts negatively, as
impersonal and disinterested. Snyder (1971) on the other
hand, {found that the majority of her sample had positive
attitudes towards the judges in their cases. Giordano
(197¢) also reported that youths had positive opinions oOf

judges and probation officers in their cases but negative

awyers

I

d
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attitudes towards the police. Lipsitt (1968) found 45% of
his sample thought that the Judge was 'on their side during
the case.' There were significant differences between first
offenders and recidivists in regard to ‘attitudes. (See

Casper, 1976 (a) and Arcuri, 1876, on adult defendants).

Giordano points to an important issue which needs to be con-

sidered that is the need to distinguish hetween attitudes.

towards the system and attitudes towards the individua

i
1

n

working in it. She suggests (1976:106)

Tt seems to be the case that while these youthu

do in fact regavd probation and the court ineffective
as agencies, fhcv nevertheless feel rather positive
about the individuals whom they have coms to know
within the agencies.

Youths may feel cynical about the law enforcement agencies,
and increagingly so with conL ct, but yet have positive
attitudes towards their agents‘ participants. This may
explain some of the differences hetween attitudinal studies
of delinguents and non-delinguents and studies of defendants
in this legaxde Attitudinal studies tend to show youths hav-
ing negative attitudes towards the court and its personnel
and that this increases with the amount of contact. (Ses

La Xind et al (1977) and Rafky and Sealey (1975} for example.

Defencants, though being generally positive towards the
Mag

in their opinions about the police. Only 17.6% held positive

fl

strate and other participants in court were very negative

?,l.

o

opinions of them; 18.4% had neutral and 18.4% ‘other® (mixed
etc.) opinions.. The remaining 44.8% of defendants had negati ive/
cynical opinions of the police. Cpinions varied significantly
with the defendant's record and ethnicity. Aboriginals end
defendants with a large number of previous court appearance

and P.U.C. status were more likely than others to have

negative/cynical opinions of the police.

These findings are con W“tent with those from overseas
resecarch. Youths from ethnic baokqlounds tend to have more

negative attitudes towards the palice (Waldo and Hall, 1970;
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Winfree and Griffiths, 1972; Cotton, 1974; Rafky and Seaiey,
1975; and La Xind et al 1977). These studies have also
found that those with the greatest number of contacts with
the police and the criminal justice system have the most
negative attitude towards the police. 1In fact, attitudes
towards the police tend to be more negative than towards
other parts of the justice system (Waldo and Hall, 1970
However, as both the studies by Waldo and nHall and Cotto
(1974) have shown the negative attitudes are not towards the
legitimacy of the police but towards the type of people that

the respondents experience.

Frequently the attitudes are a result of reciprocal suspicion
which develops between groups and the police (Baldwin, 1974).
This leads to conflict fraught interaction between youths and
police (Piliavin and Briar, 1964; Black, 1970 and Smith, 1977).
This in turn fregquently has as its consequence pyo-active
intervention by the police. (Ssze Lundman, 1980, for a reviaw,
Other aspects of police work such as interrogations may lead
to the development of negative attitudes by youths. (See

Chaptex 4 above).

CONCLUSTIONS

Defendants on the whole feel fairly treated by the court,
though a sizeable proportion assess their treatment us
unfair. This result has its foundation in the fact that
the defendan ts on the whole accept quilt and the legitinacy
of court intexrvention and that they use a tariff type model
to evaluate fairness. When guilt ~nd referral to court are
not accepted and the dispostion c¢oes not conform to a tariffl
model then the defendants are inclined to evaluate it as
unfair. Most also have positive or neutral attitudes towards
the Magistrate and other participants in the case. Their
attitudes to the police in general are significantly more
negative, however. There are two questions to be answered.
Firstly, what do these results mean for Métza's thesis on
the sense of injustice? Secondly, what do the ay maean for
the operations of the Children's Court? Both of these issues
are interrelated.

. ,

Do these results suggest that Matza's thesis about the

0 0y

developnent of a sense of injustice is invalid? Certainly



the dynamics of evaluating the fairness of treatment

described by Matza was found to be used by youths in this

study. Hapgood's (1979) data would also seem to lend support

to the thesis that this is how youths and adults evaluate

juStice. Our assessment of the validity of the rest of

Matza's thesis depends, of course, on what level of

satisfaction one takes as acceptable. Is having a quarter

to a third of the defendants feeling that they were unfairly

treated acceptable? Attention needs also to be given to

the fact that the "fair enough"principle is in operation.

Nearly a third of the fairly treated defendsnts referred to

it either directly or in combination with other components

of fairness., We must conclude that there is a sizeable

number of defendants who feel unfairly treated. The

development of a sense of injustice by more juveniles is

" probably prevented by the fact that despite the rhetoric,
operates on an informal tariff model. However,

the part of Matze's thesis dealing with the development of

cynicism towards the court would seem to require more research.

Before we congratulate curselves thét most defendants

seem to consider that they are fairly treated by the
criminal (both adult and juvenile) justice system, Hapgood
argues that the sense 0f injsutice experienced by a guarter
to a third of defendants needs to be considered a serious
problem. The fact that juveniles do not accept the welfare
idesls of the coﬁrt neads also to be considered. In
regard to this the issue of the acceptance ¢f guilt is
crucial. It has frequently been agreed by those supporting

a rehabilitationist model of juvenile justice, that the issue
of guilt is not a serious problem, as the majority of juvenile
defendants accept guilt for their offences. The Kilbrandon
Committee in Scotland arguced that there was 'no dispute

as to the facts alleged' in 95% of the cases in Children's
Courts .(Hapgood, 1979). Reliance on 'dug process' of criminal
law is therefore hot considered to be necessary. Thus, it

is argued that the court can readily focus on the offenc

as symptomatic of a problem and on the rehabilitation of the
offender. This argumenﬁ is in line with that often expressed
by members of the judiciary, prosecﬁtors and even defence
lawyers, that if the defendant appears in court he must

be guilty (Sudnow, 1973; Priestly, et. al. 1977). This
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study has shown that the acceptance of guilt is central

to the juveniles' orientation to and evaluation of his

contact with the juvenile judicial system. Rather than
not being an issue, it is a matter which reguires more

attention. The reaction of juveniles to programmes and
sanctions imposed by the court will largely depend upon
their evaluations of the fairness of their treatment and
this in turn is basically dependent on their acceptance

*

of guilt.
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CHAPTER 13 CONCLUSIONS AND TiMPLICATIONS

This study was exploratory in nature and sought to
describe and account for the perspectives of juvenile
defendants on the Children's Court sy tem in Western Australia.
The study was not only concerned with the youths' reports
of their experiences but with the rat ivnality or logic-in-
acticn underlying their actions, assessments and feelings.
Althouch the focus of the study was on the youths' court
appearances attention was given to thelir experiences from
the moment of their appre hension’ by the authorities to
the conclusion of theilr court cases. An "observational"®

sanple of 472 youths was selected from cases ag they

o~

were being processced through the Courts at Perth, Fremantie,

Y

..-J

tle
Midland and Kalgoorlie; (of Llese 436 or 92.4% were all

observed in court). From this sample, 151 youths were

-h

intervieved and 147 of these interviews form the basiz of

o+

; . .
ne analysis in this report.

L]

As the study was exploratory it did not sesk to test a
set of hypotheses. A number of working hypotheses were
developad to explore the data during and after its collection.

»

These hypotheses eramined the data in regard to the juveniles?

characteristics (sex, age, ethnicity and work status); their
social backgrounds (class, family type, type of housing, place
of residence); court records (number of previous appecarvances
and status), the type of offence they were charged with and the
type of case.they were listed in . Of particular concern in
the study, as was reflected in the sampling proceﬁurei was an
exploration for differences in perspectives in relation to
defendants'® sex, age, ethnicity, place of residence and case
type. Data was also examined with regard to hypotheses
developed from the youths' reported actions, feelings and
assessments (e.g., reported feelings while in Court, assessment

of the sericusness of offences, youths' opinions of the

police). ‘
" Qualitative data was also presented and analysed.
Particular attention was given to the interactional features

]

cf the juveniles' pre-court and in-court experiences., The
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analysis was conducted within the perspective of the court
as a people processing organisation which is concerned not
just with the juveniles' offences but also with their moral

characters.

There were, with the exception of ethnicity, court
records, and case type, no over all statistical differences

in perspectives with regard to background variables.

0

Aboriginal youths were more likely than non~Aborigines
confess to the offences they were accused of, accept guilt
accept refel ral to court and assess their treatment by the
court as fdlr‘ These differences cannot be readily explained
at present. It might be that Aboriginal youths are more

compliant than others or that they tended to give what they

m

thought were more "socially acceptable” responses during the
interview or that less compliant Aborigines did not take part

in the study, or a combination of all of these factors.

4

Interestingly, however, the reasons Ahoriginal respondsnts

AL

-

gave for their actions and evaluations did not d:

significantly from those of other youths.

As with other minority groups, Aborigincs were significantiy

nmore ncjut;ve in their attitudes towards the pclice than were
non-Aborigines. However, their attitudes towards officials in
their case (e.g., magistrates, court welfare officer) were not

significantly differvent from thosa of

-

other regpo.dents. That
is, they tended to have positive opinions about the magistrate
and other officials in their case. This finding along with

their ready acceptance of the legitimacy of court intervention

\J

would suggest that their negative attitu%cs relate not to the
legitimacy of the police force per se but rather to theiwr
perceptions of the officers they have contact with in theix

day to day activities.

Abcriginal youths also reported somewhat different
experiences and treatment from non-Aboriginal youths at
various stages of their passage through the judicial system.
This was especially so in regard to pre-court processes.
Aborigines tended to spend lenger in police custody than non-
Aboriginal youths and they had less access to bail than others.

This, however, did not seem to be the result of deliberate



discrimination on the part of the police. Rather these
conditions would seem to be the result of the interplay of
factors relating to both the methods and circumstances of
police cperations and conditions in the Aboriginal community
(e.g., difficulties in locating parents at home; the lack of
te]gphoneq making contact more difficult; parental attitudes).
Nevertheless, problems relating to length of time spent in

custody and access to ball need serious consideration.

Somewhat different patterns of pre-court and in-court
interactions were r@ported by Aboriginal and non-Aboriginal
defendants. This seems to have been m“*uly the vesult of
the greater use of legal representation by Aborigines.

-

Consequently, issues discusscq in pre-court interviews with

them by welfare and after-care officers excluded topics
considered to be the province of solicitors (e.qg., ploa), and

much of the interaction with the bench was repocrited to have

-

been conducted by their legal represcentatives.

Although, significantly more Aburlg"nal than non-Aal

youths were represented, the rationales for the use (and

non-uase) of, legdl representation of the two groups werc not

significantly different. The greater use of legal represent-
ation by Aborigines did nct seem to be so much the result of

differences in attitudes but rather would seem to be the
result of the continuocus ‘outreach' policy adopted by the
Aboriginal Legal Service. Thelr services were more widely

1

by counsel

known by Aboriginal youths and parents than the du
scheme operated by the Legal Aid Commission were among

non-Aborigines,

Differences in perspective and recported experiences were
also found with differences in the youths previous court
records as measured by the nunber of previous appearances and
status. Juveniles’ expectation of court procedures and
dispositions varied significantly with their records. Those
with previous experience had more realistic expectations of
court and potential outcomes. There was, however, no direct
statistically significant relationship between the youths'

records and their ropﬂ,toa and objectively measured level of



understanding of couxrt proceedings. There were, nevertheless
indications from the juveniles' responses of a general

raelationship between previous records and understanding. The

F

lack of a direct statistical relationship may have been partly

the result of the methods used to measure juveniles' under-
standing and partly the result of the research not attempting
to obtain information about court received by the juv =niles

subsequent to their appearance.

'Juveniles' rep ort@d feelings while in court varied

gsignificantly with their records. Those with more experience

3

were less frightened by the experience. Youths also reported

differential treatment in the system because of their records,

as would be expected. TFor exanple, youths with serious recoxrds

o}

(PUC status, large number of previous appearances) reporied

spending longer periods in police custody and having less

bail than those with less scerious records. Theirx
reported interact with welfare steff prior toc court
( vi

ons
e.g., topics discussed during interviews) and with the bench
(e ]

Gy magistrates' Lectures to them) were

et

during thelr case

also sone wAJt ifferent than the experiences reported hy yout

with less serious records. As in other studies, youihs with

extensive delinquent careers had more negative attitudes to
the police than others. However, as with Aboriginal youths,

they generally did nct guestion the legitimacy oif the police
or the court. Their attitudes seemed to be related to the

police officers they encounterad.

Differxerces in perspective alsc varied with the type of
case the youth was in. These included differences in expect-
ations of court procedures,; in plea, the use of legal

representation, and personal involvement in the cou

uxr
These differences were essentially the result of organisaticnal

variations between contes ted and non-contested cases and
differences in the orientation and comnitiment (e the
denial of guilt) and consequent strategies of youths who
decided to contest their case compared to those who plead
guilty (e.g., the consideration that legal representation is

necessary in a contested case).

b}

A

.
i}

Q
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Apart from these variables, none of the other background
variables had any over all influence on the youths' perspectives.
Though youths in Kalgoorlie differed significantly
from those in the #Metropolitan area with regard to their
evaluations of their treatment by the police, and their
acceptance of referral to court, there were no othex significant
differences in their approaches to their appearances in court
and their evaluations of those experiences. Despite the above-
mentionad trends in regard to ethnicity, record and type of case,
there was also a significant degree of commcnality in the
perspectives of youths with regard to these particular back-

ground variables.

It could be argued that a strictly statistically
representative sample would have highlighted a greater ¢
variation in the youths’ perspectives@ However, given the
close fit between the observational and interview samples that

o)

doas not seem probable. The over all lack of variatio:

juveniles' perspectives would scem to bhe the result of the
interplay of a number of factors common to them as defendants

T

which they, in part, share with other menbers of socisty.

Among these factors are general community knowledge and
expectations of court. It was suggested that people generally
have little direct knowledge of court and this was certainly
the case with novice defendants in this study. Nevertheless,
juveniles and others do have images of what  they think court
and its personnel are like, and the process of justice is
and should be like. Casper (1978(a): 85) for example, suggests
that adult defendants share with other mewbers of society
inages of judges as relatively nentral and benign figures.
Though these images are sensitive to direct euperience they
are not greatly changed by it. The findings of other research
reviewed in Chapter 12 lend support to Casper's conclusions.
Similarly, this and other research indicates that there .3 a
general acceptaonce of the legitimacy of the criminal Jjustice
system, and law enforcement agencies (though not necessarily

of law enforcement agents per se).

There are a number of commonly shared themes influencinug

the perspectives of the defendants in this and other studies.
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Like other unpleasant experiences a primary orientation of
defendants 1s towards 'getting it over with'. . The desire to
terminate contact with the Court as guickly as possible has

its originnot only in the defendants' psychological needs to
extricate themselves from a stressful situation, but also in
the fact that an appearance {s) in Court means incurring social
and financial costs. As shown in Chapters 9 and 12 the accept-
ance or denial of guilt for the alleged offences 1is central to
defendants' perspectives on the Court and the courses of

they adopt (e.g., plea). However, as demonstrated in Chaptexr
9 defendants' decisions on what-courses to follow are
influenced by the desire to 'get it over with' and other
constraints imposed by parents, lawyers, police and others.
(Similar trends have been reported by Casper, 1978 (a); Bottoms
and McClean, 1976; Baldwin and McConville, 1977). A major |
consequence of this is the existence of inconsistent pleaders

There is also a commonly shared, though more variable, opini

that legal representetives are larvgely unnecessary in Childrens’
and other Courts. This opinion is strongly influenced by the
goal of 'getting it over with' and the consequonces of accepting
guilt.

A second set of factors influencing the youths' perspectives

&

is the organisation of the criminal justice system itself.
For example, Bottoms and McClean (1976) note that despite the
rhetoric about the adversary nature of the legal system most

' {(i.e., contest their cases). but

defendants do not ‘fstruggle
remain, on the suriace at least, passive and acceptin; of their

treatment. They suggest that the sitructure and operaitions

of the legal system contributes to this situation and by
intention other aspectc of defendants' perspectives and

behaviour. They conclude that the following factors are
important in this regard:
1. the police control over the pre-trial processes

. which enables them to powcrﬂUWIy influence the
remainder of the criminal justice system,

L]
2. the concern of Court personnel with its organisational
efficiency and the maintenance of trouble-free
operations,
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3. the built~in incentives and disincenti es which
influence and constrain defendants towards
certain courscs of action (e.g., the practice of
handing down more severce sentences when found
guilty after a not guilty plea than if the
defendant had pleaded guilty).
The routinisation of cases by the Courts also influences
defendants 'perspectives by exposing them to relatively similar
experiences. Defendants share these experiences with others

in the form of stories, Jjokes, advice and coaching. The

H

'

interaction of defendants background knowvledge and expectations

:
AL
and the structure and routine practices of the criminal justice

system produce the perspectives and patterns of rationality
this report. Their actions and the rationales on

@ based, are not indicative of an irrational

and strange group of pecple. On the contrary,

they are essentially rational actions grounded in the concrete

experiences of their arrest, prosecution and court appearances (s) /s

There are they are tyvically frightened,
bewildered and isclated The majority of them have to learn

as they go alonyg, to survive as best they can. Their actions

ssing of juveniles through the law enforcement and
Justice systems. It was suggested above, for example, that
such parties may attempt to manipulate the defendants' desirves

to fget it over with' to suit their own ends.

Defendants! evaluvations of their experiences are not the
- i

simplistic judgementsz of people who have an unvealist
o

O

f their circumstances and who merxely want to blame
for their predicaments, rather they are complex and si

the judgements oths

D
¢

- members of the community would make.
As Casper (1978 (b): 240) has concluded with regard to adult

defendants:



Despite our
defendants

desire to believe
form an outlaw

that criminal
culture radically

different from that of law-abiding citizenry,
the defendants interviewed were much like the
rest of us. They are not always clear in
their judgements; prejudice and self-interest
colour their views; and many find the world
guite bewildering. Yet they are sensitive to
what happens to them; they do not simply blame
others for their own misfortunes and they
employ criteria not dissimilar to those that
‘the rest of us would use.

This study of juvenile defendants supports Casper's

conclusions, .

~

Inplications for Policy and Practice

The findings of this research have a number of serious
implications for the Court, the Departnent for Community
Welfare, the Police Department and other agencies involved

with the Children's Court. In particular they present a challenge
to the Court and the Department for Community Welfare with
- regexrds to their present modes of operation and philosophy.

As an exploratory study the concern was to discover

insight into how view

gain

experience

yvouths the Court processes they

and the criminal justice system which, in part,

structures those experiences rather than establishing true
population values. This research has for the first time
provided systematic data on the processing of juveniles
through the Children's Court and on their perspectives on the
Court in Western Austra 1lia.  The triangulation of methods

and data sources has provided data with a high degree of

internal CODQ“utenry

There are two ways of looking at the research findings.

On the one hand, the research reports on the experiences of a

sizeable sample of youths. Taking this sample on its own the

research findings are disturbing in relation to quthe ox
The

sizeable minority of youths felt that they

the effective operations of the Children's Court.

findings that a

had been unfairly treated by the Court, or had difficulty in
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under %ilndng the Court proceedings and that the majority of
the youths held views of the function of the Court which
differed significantly from the official line,; should in them-
selves be of concern to the Court and the Department for

Community Welfare.

Though the interview saumple is not strictly parametric,
the indications are that it is in many ways typical of the
youths who go te Court. Thus while it may not be possible
to estimate the exact percentage of the pepulation not
able to correctly identify various personnel in Court or who
hold certain atiitudes towards the raglo‘ratas, the
indications aire that given the present structure of the
Court and related agencies, thal the perspectives of the
interview sample correspond reasconably closely to those of

the Court population in general. This conclusion is suppoxrted

n

by the general consistency between the findings ¢f this and

other comparable studies.

In the following discussion izsues relalting to apprehension,

processing and intexr@qation will first be discussed. This
will be followed by a discussion of the issues having

-

implications for the operations of the Children's Court and
ong for the philosophy and policy cf the

finally, implicati
Children's Court and the Department for Community Welfaz re

will be outlined.

This regearch indicates that arrest vather than summons

is the chief avenue of prosecution juveniles. This goes

re Act (1947 - 1977) which

m

o
againgt the épirit of the Child Welf
calls for action to be taken against children by way of notice
to appear in Court. 2As a consequence of the use of a.rest a
large number of youths are spending excessive amcunts of time
in police custody, and are spending time in D.C.W. Centres

because of problems in obtaining persons to bail them.

3

More importantly, it seems to be common practice for the
police to interview youths about offences without their parents

or other indepundent adults being present. This practice has

0

erious consequences, as a large proportion of youths are
e

unawore of their rights in regard to interviews by police



because of the structure of interrogations, those who are aware
of their rights are unable to.insist upon them being respected.
From the reports of the juveniles interviewed the character-
istics of the interrogations they experienced are similar to
those described by research as belng used on adult offenders.
While there may be differences in the degree of the intensity

of the interrogation process, it is still by nature coercive

W

and juveniles are not as capable as adults in withstanding

the pressures created.

Whereas it must be stressc@ that the experiences of a
large number of the youths during apprehcnsion, processing and

interrogation were good, charactevised as matter of fact

affairs, one in five youths complained of assaults or threat
at various stages. Some of these complaints were minor, others

involved more serious accusations of assaults and thre

Noteworthy wase the fact that 15.8% of the defendant

- S ey 3 e U S - v 1 Al e o R S N = et
to have signed statements or records of interview under durasss.,

Probably more important than the actual complainte themselves

ware the that many youths expected and ecwven
accepted such Drac*xc,& as normal events in apprehension,
processing and interr rogation. Youths, however, were also aware

that their own behaviour wasg in some cases in part responsible

for the guality of their treatment. These findincs indicate
that changes are reguired in the police handling of juvenile

offenders.

P

The study's findings with regard to the level of under-

w2
[2)

standing youlths have of court have serious implicetions for
both the Children's Court and the Department for Community
Welfare. As in other studics, it was found that defendants
had limited knowledge and understanding of the court and its
organisation and a sizeable proportion had preblems unders
the proceedings. This .situation is a result of both the low level
of exposure of the community to courts in general and in the

routine

QO

ryganisation of court work.

po s
]

Court is a situation, as noted, where people have to learn
as they go. They have to 'play it by ear', as Priestly ct al
1

{1977} have suggested, frequently leaxning the rules by breaking
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them. However, most defendants suffer from stage fright which
makes their attempts te successfully manage their appearance
difficult. In addition to learning as they go they may receive
coaching from othexrs oxr have their appearance'choreographed
in whole or part by a legal representative or others in the

Court.

Novice defendants in this study had two main sourceg of
information on which their expectations of court were built.

The first was the mass media, in particular television dramas,

The other was friends and relatives who may or may not have Leen

&
Oib

to court themsalves. fficial sources of information such as

the pol?ce or Department for Community Welfare were less
frequently used., Official sources were of greater importancs

onCe the youths got to ccourt.  As a result of this lack of
knowledge and of other factors such as anxiety and the state
of confusion which characterises pre~court activities,

o

111ly et the Perth Court, three in ten youths were unable

eEpedt

to pesitively identify personnel with whom they had contact
In the majority of cases these would seem to have been welfa

staff interviewing youths with the aim of preparing an
I

nforwative Report for the Court.

Once in Court the juveniles had problems understanding
the proceedings and in identifying key personncl. According
to their own assessments 35% of the youths were only able to
understand scme of the proceedings. The main reason for this

lack of understanding was, according te the youths, the

complexity of the language used. Juveniles reported that they
had diﬁfi”ulty in comprehending the speech used by magilstrates
and othersg to address them and the dizcussions between various

personnel.

Whereas 95% of the youths were able to identify the
magistrate, only 41% were aware of the identity of the Department
for Community Welfare court officer. This was especially a
problen in the Metropolitan Courts and in particular in the
Court at Perth. In contrast the less important functionaries
of bench clerk and pclice court orderly were identified by

57% and 56% of the youths respectively. It was suggested that
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the court officer occupies an important position in the court,
for it is through the court officer that the Court receives
much of its information about the youths' characters. Moreover,
it is often through the court officer that anything approaching
the youths' side of the story is put to the Court. This

situation arises from the typical passivity of defendan and

)

.
parents and the absence in the majority of cases of legal
representatives. However, it was shown that the actual role
the court officer plays can vary from that of a supporter to
a denouncer of the defendant and that this varies with the
youth and the circumstances cof the case,.
Because of this it was suggested that th
in court wag aembicuous. This ambiguity was further heighte

by the lack of understanding among the juveniles o©of the
x

¢

relationship between the Children's Ccourt and the Repartment
for Community Welfare. Four in ten of the youths were unsure
if there was a relationship or thought that there was no
connection between the Court and the Department for Community
k.
L

> the Court and

q
o
&

D
77

Welfare. Three types of relationships
Department were mentioned by the remainder. These were that
the Departmental officers control Court dispositions (e.qg.,
probation) and that there is a legislative relationship between
the organisations and that the Departmental officer makes
recommendations to the Court. None of the youths referred to
all three factors which would have more fully documented the

relationship.

The expressed concern of the Children's Court and the
Department for Community Welfare to be concerned with the

‘hest interests of

l-..l

the child' and the legal principle that
justice be seen to be done necessitates that both the Court

and the Department improve its communication with defendants

It i1s essential that the role of the Department's court officer
be clarified and that procedures be developed to adequately
inform defendants and parents of this role and those c¢f any
other officers they may have contact with in relation to a
court appearance. The accountability of officers to the court
and the defendant should be specified and their reports

subject to the same rules as other evidence.



397.

Communication in court is also hampered by the youths' and
parents' stage fricht. Centrary to conventional wisdom, the
majority of youths are afraid of court. If through experience
they are no longer scared abcout having 'to stand up thexe'
they are still concerned and worried about the outcome of their
case. Their fear, lack of understandin

g and isolated position
4 -
e Ko

in Court all coumbine to create and maintain their passivity.
Many youths concluded that it is better not to say anything
than to say the wrong thing. Others attempted to use varicus
defensc strategies. These, however, were frequently used in
response to questions and prokes from the bench and as was
shown their success was in part contingent upon the willingness
of the bench to accept them withcut further guestioning. It
may not be a bad thing, as one magistyate said, that 'the Court
has a certain awe about it' or even that defendants are afraid.
However, if the court is concerned to learn the youths' side

of the story, it will continue not to do so under‘pregant
conditions which prevail in Court. A simplification and a

relaxation of some of the more formal asp“cts of proceedi:

It is important, however, not to sacrifice defendants

rights and protection for informality.

In the context of fear and uncertainty the general orient-~
ation of the youths in this study to Court was one of 'getting
it over with'. This orientation was given support by the
widespread belief that ‘you can't heat the cops'. For many
their interrogation and charging by the police was not the end
of the beginning of the prosecution process but the beginning
of the end of the process. Their orientation to Court is also
strengly influenced by their acceptance or denial of guilt
for the offence they were charged with. Youths referred to
the acceptance of guilt as a rationale underlying various
actions from their confessing to the police to their evaluations

of the fairness of their treatment.

It is central to the direction of their pleas. Neverthe-
less, given the youths desire to 'get it over with'and the

general belief that they will be conv1ctnd anyway, some youths
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plecad inconsistently. Some youths were also unaware until
they appeared in Court the precise nature of the charges
against them. Because of the centrality of the youths'
perceptions of guilt, magistrates need to take more steps to
ensure that defendants know and fully understand the charges
against them, that they are in agreement with the police 'facts'
and that their guilty pleas are consistent. Bottoms and
McClean (1976: 234) have made the following recommendation

I3

regarding inconsistent pleading among adult defendants:

‘A way of ... dlSCOUY 1ng false cullty pleas
would be a rule of plact ice regquiring th

£
L

G e
court to ensure that it obtains the defendant's
own story of the incident and that the story is
consistent with the plea. Such a rule would noct
eliminate the possibility of spuriocus pleas, but

it would be a useful check. It might also serve
to identify the cases of unrepresented defendants
who plead guilty, not realising that a legal
defence might be open to them.

A number of magistrates observed in the study did at times
follow such a procedure, however it was not a routine or well
developed practice. What was referred to as a negotiative nol

~guilty plea was sometimes the result of such enquiries by
magistrates. The Court, however, needs to take care that by
rejecting & guilty plea from vouths that such youths are not
thus penalised unduly by long delays and by the scocial and
financial costs that invariably result from a not guilty plea.
Conversely, care must be taken in dealing with youths who do
not understand the legal culpability of their participation

in offences (e.g., youths who do not consider themselves gulliy

because a co-offender actually teook and kept some of the stolen

jote

items). The use of 'non-standard pleas' as described in this
report may facilitate the smooth running of the Court Ly
tooling ~out' the troublesome defendant but they do not
necessarily give him a better understanding of his legal
culpability or a feeling that justice has been dcone. These

situations highlight the need for youths to have legal advice.

Although legal representation for both Aboriginal and

non-Aboriginal youths is now readily available at the
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Metropolitan Courts and there is relatively easy access to

ALS and Legal Aid Commission schemes in Kalgoorlie, most youths,
especially non- AoorlgzndJ youths, felt that legal representation
was not necessary. As pointed out above, this situation could
probably be changed through an effective 'outreach' Programae

by the Legal Aid Commission. While legal advice may be required
in many cases, it is not altogether clear that actual
representation in Court is necessary for all defendants. As

shown above there is frequently an overlap and duplication of

the actual roles in Court of the legal representative and the
D.C.W. court officer. Pleas in'mitigation and Informative Reports
are frecuently very similar, sometimes with details of the

latter incorporated in the former. There needs to be a
rationalisation of the roles performed by both. A clarification

of the court officers role is essential to this end.

An anomaly would seem to exist with the availability of
legal representetion for non-Aboriginal youths

guilty. Legal advice and representation

the Legal Aid Commission's duty counsel schene
guilty. In contrast a number of youths wishin
cases were forced to try and defend themselves

to say,; they and their parents found this a diffi

fruitless task. Given the high proportion of

not understand the proceelings and who are generally unaware

of their legal rights, legal aid should continue to be available
to youths not contesting their cases. However, because of the
importance to the youths' perspectives of their acceptance of
guilt, it would seem to be more crucial that youths wishing to
contest their cases have access to legal representaticun., &
the logistical problems in supplying solicitors for such cases
could possibly be solved throeugh the abovementioned rational-
isation of the roles of solicitor and welfare officer in
non-defended cases., nother possible solution would be for the
Legal Aid Commission to e»>]oy paraprofessionals in guilty

LO
plea cases in the same way as the Aboriginal Legal Service

#

does now.

Of eater importance than the consequences of the

juvcniles‘ perspectives for the operation.of the court was
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their consequences for the underlying philosophy of the court
and the Department for Community Welfare. It was suggested
-that there is a contradiction between the welfare and legal
aspects of the court's role. Despite this the welfare/
rehabilitative philosophy is still a central concern of both
the court and the Department. This philosophy is not shared

by the majority of the youths. Two thixrds of the respondents
saw the court as having a function other than a welfare one.

As they saw it, the court's functicn was to punish them for theix
.wrong doing, to control them, to administer justice and so on.
A further 8% thought that its function was one of both welfare

and retribution.

Despite a quarter of the youths responding that the court
had a welfare function, their thinking with regard to the meaning
of and logic behind the dispositiocns they received was punitive/
retributive in egsence. Defendants operated basically on a
tarifi model. When guestioned about the reasons they expected
to receive certain dispositions, youths referred basically to
tariff criteria of the stete of their records and the nature
and seriousness of the offence. Similarly, when questioned
about why they thought the court had handed down the dispositions
50% referred to these tariff criteria. They were not, however,
unawvare that the teriff was mitigated by means of those factors
which influenced the construction of their moral characters
(e.g., their work situation, parental support, welfare cfficers

recomnmendations) .

Their views of the meaning and consequences of dispositions
were extremely instrumental. They saw themselves as having
to 'do time','pay fines', ‘'lose their freedom', 'do work' and
'visit welfare officers'. Youths, apart from a few, did not
refer to themselves as helped or rehabilitated.  Their
evaluation of the fairness of their treatment by the court were
‘given basically in terms of a tariff model. The principal
element of this was their own acceptance or rejection of guilt
for the offences they were charged with. This was followed by
such commensurability with the offence, comparability with

what others received, consistency with their status, and the
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adequacy of procedures. That these evaluations were often
complicated by the use of the 'fair enough' principle does
not lessen the importance of tariff criteria. Again, few youths
thought the court's decision was fair because they thought

that they were being helped or rehabilitated.

In Britain and particularly in Scotland the Children's
Court have moved closer to a welfare model of operation (Hapgocd
1980; Anderson, 1978; Thorpe et al, 1980). 1In the United States
of America, on the other hand, numerous courts have moved away
from a welfare model as it was found that children's fundamental
legal rights were not being proteccted (Lemert, 1978). One of
the rationales underlying the recent moves in Britain has been
that guilt is not an issue in most Children's Coutt cases.
Concern, it is thus arqued, need not be given to what the

Americans refer to as 'due process' of law. It is thought that

as guilt is not an issue that the court can readily focus on

the offence as being symplematic of some underlying problem

and on the rehabilitation of the offer

This study has shown that contrary to such views cuiltbt is
central to the youths orientation to the court. These findings,

along with those of Hapgood (1979) would suggest that rather

4

than moving away from the concerns of justice the Children's

et

.
siveab

(T)
U
w

Tourt should be more concerned with these isguc 1a

.

1,

,L)

iinority (29%) of defendants feel unfairly treated by the
Court at present. Any move away from the issues of justice can
only exacerbate this situation, egpecially as the majority of

—

youths do not share the rehabilitative philoscphy of the court

D

and the Departuent for Community Welfar In fact, given this
situation, it is arguable that if the Court and the Department
are to deal effectively with offending youths, they should

abandon this philosophy.

Not only is the rehabilitative model not in line with the
way defendants view the system, but it has been coming under
increasing criticism from a number of sources. Criticisms have
been of three main types. First, as noted in the Introduction,
the thecretical adeguacy of the model in explaining and

predicting c¢rime and delinguency has been increasingly guestioned
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The second criticism is its effectiveness in combatting crime
and rehabilitating offendexrs. Third, there has been
'‘debascment:' of the rehabilitation ideal, practices have
frequently been as inhuman and unjust as the ones they have
replaced (see Bottomley, 1979 and Beah; 1976 for a discussion).
In this regard Thorpe et al (1$80) have shown that the 1969
English 'Childre ;‘ald Young Persons Act', despite the rhetoric

of greater concern with the "welfare" of children appeariug

before the Court, has led to a substantial incr e in the number

of children receiving custodial sentences. They conalude

(1680:48) that this increase of custodial sentences has been

Srad

the result of confusion between the welfare and legal aspects
of the courts role:

What seems to be involved here is a confusion of
welfare and justice considerations .... They are
placed in CHEs not because they are more delinguent
than the rest bult because they have more ‘'welfare
problems'!. Thus definitions made on the basis of
one set of oriteria can have a prfﬁde and sure
unintendaed effect on subseguent decisions base
guite different criteria. Consideration of a ch

hilid's
needs or pioblems is ”Pinterglotcu by the juvenile
court ag an indication of his criminality.

They also suggest that a consequence of this confusion is

the creation of an institutional career for the children. Tt

gives them a status vis & vis the court which typically means

(5]

more severe custodial d’chulLlQn for subsequent offending
(1280:48) :

The problem dis that the care orxder is also an element
in a sentencing tariff. It is not simply a welfare
measure which gives the sociel worker useful powers
(no irony intended); it is the last, most exhrenae
sentence to the court within the lccal authority
child care system. Beyond are only the frankly penal
measures of detention centre and borstal when they
re~offend.

There is often a disguising of the true state of
affairs with rhetoric and saniticed labels. TFor example, here

Western Australia we now have institutions which are called
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facilities or centres, cells which are called cabins, absconders
who are called runaways. The use of this rhetoric can be
clearly seen in the following comment by a senior staff member
of a maximum security institution:

"It's not‘a gaol, it's a treatment centre. We

only have bars on the windows to keep the boys

in. If we could replace t“em Witb unbreakable
glass we would take them down!

This definition of reality is not genevally shared by
youths. Their rperspective was poignantly put by an inmate of

the same institution, when he said during an interview:
"They keep telling me I'm not in jarl but there are f£.... bars

on the windows."”

It is not within the scope of this report to review in
detail the criticisms of the rehabilitative model ox the

alternatives being debated in Australia and overseas. However,

some comment ig called for on alternative courses of

o
0]
o
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0
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Q
™
¢

a
by the findings of this rescarch. The principal
alternative is the 'just deserts' or 'Justice model'. This

model had its fOl‘QctzOﬂ in the critigue of the AnmguJLW s of
individualised treatment and the failure of the prison system
{(Bottomley, 1972} . lthough there was almost total rejecticn
of the rehabilitative model there has been less unanimity as

co what should replace it. There was a general concern with
the exercise of discretion in the criminal justice system and

the need for grester accountability. The desire wags to ensure

-

just procedures and to develop a prograwmne of justicoe-
- 2 S J
(Bottomley, 1979: 138).

ag-

The first major definitive statement as to the character
of such a model was made by von Hirsch and his colleagues (1976}

who argued that their main principle was that of 'commensurate
deserts'. They were concerned with the equity and fairness of
the disposition. Commensurabil;ty, they suggested, should be
determined by considering the seriousness of the offence.

This involves a consideration of two elements: the actual harm

done; and the extent of the offender's culpability.

(von Hirsch, 1976: 69-71). The critical issue is the offender'cs
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actions and not predicted future action.

The von Hirsch formulations have been criticised on a
number of basics. One criticism relates to the way the
supporting arguments have been handled in the report (Bottomley,
1976: 139). Another is the problem of defining harm. As
Cohen {(1979: 37} asks, "harms to whose interests?" This
criticism relates to the broader problems o¢f sccial justice.
and the problems of culpability and hari in relation to the
inequalities in society (Cohen, 18979: 37-41). Bottomley

(1979: 149) suggests in this regard:

One of the ljwjtafions of the justice model

has been its focus on the individual offendex

and his Jjust deserts to the exclusion of
considerations of punishment and justice in a
broader social context. Individual rehabilit-
ation is in danger of being replaced by a

purely individualigtic vexsicn of retribution
(1879: 153}.

should

He argues that the majox objective of punishment

oy
L

be the "requalification of offenders as members of t community,

7

against whose legal norms they have offended."” 7The offender
is held accountable fbr his actions, at the gsame time th
punishment acts to temporarily exclude him from his csocial
situation and symbolically denounces the breach of norms

(for a discussion, see Bottomely, 1979: 138-1532).

The arguments of the proponents of a justice model of
penology are very much in keeping with the verspectives of
youths on their offending and on the judicial system. Specific-
allyv, the importance to youths (and adults!) of the acceptance
of guilt and of responsibility for their actions was shown to
be central to their orientation to ccurt and the assessment
of their treatment. Whereas a just deserts medel proumotes
such accountability, a rehabilitative model, because of its
concern with underlying pathologies, freguentiy promotes the
use of guilt-neutralising statements (Hartung, 1969; Cohen,
1979; Thorpe et al, 1980). Whereas traditional pleas of

mitigation may-also to some extent promote guilt-neutralisations

u;

through the use of 'justificaticns', 'excuses' and so on
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(see Chapter 10), the rhetoric of rehabilitatioq“and
individualised treatment has increased this tendency {(Williamson,
1980). The Court should be concerned with promoting what

Thorpe et al (1980: 174) refer to as "a humanly intelligible
debate, conducted within a procedural framework derived fron
civil law, ‘about such matters as the degree of culpability,

the amount of Jdamage done and the dyQIOpl¢th penalty..."

This does not imply, however, that mitigation and the

defendant's background are not of concern but that rather they

the defendant's culpability and the damage he has done.

To this end, varicus authors (Bottomley, 1979; Cohen, 1274;
Duckworth, 1980; Bankowski and,Ml wham, 1980; and Thorpe et al;
1980) call for a re-—organisation of both adult and juvenile

courts to deal with criminal offences along the same lines ag
civil cases. They argue that muceh of criminal procedure
confuses the issues involved {see also Matza, 1964). As

e~

Thorpe et al (1980: 170) argue:

It is rather that of its very nature arn ;
criminal justice system renders the events

it deals VLLh unintelligible -~ to the thender,
to the wvictim, and the public as a whele. It
achieves this by removing the offence from its
local human context and by turning a real
offence against a real individual into an
abstract offence against the state. Both the
victim and the cffender lose their actual

humian identity, the one coming to stand for all
respectable society, the other for all that
threatens it.

The reintroduction of the victim to the proceedings ensures
that the offender is confronted with the conseguences of his
actions. Bottomley, 1979: 155, however contends that more than
just an appreciation of the importance of the relationshiy
between the victim and the offender is required. What is
needcd he says is "a recognition of the tripartite relaticonship
between fthe criminal, the victim and society, with general
measures aimed at the satisfaction of the community as a whole.”
A vital question still to be answered is what form punish-

ment should take. A just deserts model does not imply a
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"hard llnn" approach to offenders emphasising custodial

punishmen

ts. This is not only because of a concern with jus 1100

but also because of a realisation that traditiocnal custodial

methods have failed as much as rehabilitation. As Tomasic

(1979: 1)

He g

maximumn s

in the cr

has argued:

The failure of imprisonment has been one of the
most noticeable features of the current crisis

in criminal Jjustice systems in advanced industrial
or post-industrial societies such as Australia,
Britain, Canada and the United States. One
justification often advanced in favour of the use
of imprisonment has been shown to be misconceived.
st best; prison* arve able to provide a form of
crude rettlbu ion to those unfortunate to be
apprehenacd« At worst, prisons are brutalising,
cannot be shown to rehabilitate o1 to deter
offenders and ave detrimental to the re-entry

of offenders into society.

oes on to argue that the reliance on prisons, especially
security cneg, are a drain on the resources available

iminal justice systemr. This is not te say thet

imprisonment is never appropriate. Bo Lcnley (1979: 153)

suggests
disqualif
of fenders
assesgsed)
requalifi
construct

developed

The

that it would be an appropriate means of social

ication (punishment} for the minority of most serious
. (The problem remains as to how these are to be

. However, as the principal concern is the

cation or re-entry of offenders into the community,

ive alternatives to a custodial model have Lo be
(Bottomley, 1978; Tomasic, 1979; Duckworth, 1980}).

search for alternatives has seen a renewed interest

in the concepts of restitution and reparation (Bottomley, 1979;

Duckworth
been the

broader s

, 1980). One force behind this renewed interest hss
concern Lo compensate the victims of crime. In a

ense the aim is alsco to restore the balance between

the offender and society.

Such

delinquen

measures should be designed to integrate the

t and not to alienate him, as crimi:al prosecution

does in the symbolic sense and incarceration in a literal and

physical

worst poss

sense, for alienation is, of course, in the end the

ible way to develop comuitment to the conventional



402.

noral order (Thorpe et al, 1980: 179).

There are problems with developing purely monetary based
restitutional echemes for youth as many are without independent
incomes. (Sec Duckworth, 1880 for a discussion of problems

with adult -schemes). However, it 1is possikle to extend such

=
O
5
o)

programmes as Community Service and “logatlon Orders to more
specifically include restitutional and reparational aims. Such

t

developments would be in keeping with the youths' perceptions

of tariff and justice. They would also help to make more
explicit the basis on which the Court reaches its decisor th
The defendant «nd hig acticnge are supposedly the raison
dfetre for intervention by the criminal justice system. It is
therefore essential that the views of the defendant be
~considered. Ultimately it is on these perspectives that the
effectiveness of the c¢riminal Justice gystem rests. A systen
whose philosophy and operations are at odds with the population
it is dealing with cr contradictory cannot hope to adeguately
ombat crime and restore the balance between offender, victim
and society. It faces the problem of the sense of injustice
increasing among offenders and non-offenders alike. This
report has documented, from the defendants' point of view,
serious shortcomings in the operetions of the Children's Court,

the Department for Community Welfare and the Police. The

=19
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problems can be overcome with organisational and operational

changes.

Of qvﬁafer importance is the lack of acceptance by youths
of the rehabilitative model. It is of vital importance that
the Court and the Department for Community Welfare take
cognizance of these differences and act on them. This 1is
particularly important in view c¢f the current debates in
Western Australia about the philosophy and operations of the
juvenile justice uybLem. These differences will not he resclved
by the mere tinkering with partg of the system. They call for
the resolutiofh of the conflict within the Children's Court system
between its welfare and its lJegal roles and the development of

new and alternative goals and programmes.
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RECOMMENDATIONS
It is recommended that:

1. THE CHILDREN'S COURT SYSTEM IN WESTERN AU JSTRALIA
BE BASED ON A JUSTICEH/JUST-DESLERTS MODEL OF
JUSTICE.

2. THI DISPOSITIONS HANDED DOWN BY THE COURT BE
BASED ON THE CONCEPTS OF RESTITUTION AND
REPARATION WITH A RECOGHITION OF THE TRIPARTITE
RESPONSIBILITIES BETWIEN THE JUVENILE, THE VICTIM
AND SOCIETY. TO THIS END TIE PROBATIONAL AND
COMMUNITY SERVICE SCHEHES BE i’iE'\J”ISED AND EXTINDED
AND OTHER CONSTRUCTIVIE RESTITUTIONAL SCHEMES BB
DEVELOPED.

3. THE ROLE OF COMMUNITY WELFARL OLCFICERS IN COURT

BE CLARIFIED.

4. THERE BE A RATIONALIZATION O THE ROLES OF
COMMUNITY WELFARE FICERS AND LEGAL REPRESENTATIVES

IN NON-CONTESTED CASES.
5. LEGAT, aADVICLEL BE AVAILABLE 70 ALL YOUTHS APPEARING

IN COURT.

6. LEGAT, REPRESENTATION BE AVAITABLE TO ALY YOUTHS
.~ CONTESTING THE CHARCG™S AGATNST THEM

7.  ALL YOUTHS SHOULD B FULLY INFORMED OF THE CHARCES
AGAINST THEM PRIOR TO GOING TO COURT AND THAT
MAGISTRATES NOT PROCEED WITH CASES UNTIL THEY ARE
SURE THAT THE DEFENDANT FULLY UNDERSTA THE
CHARGES . '

3. AGISTRATES ENSURE THAT DEFENDANTS ARE PLEADING
CONSISTENTLY WITH THEIR OWN PERCEPTIONS OF THEIR
GUILT AND NCT PURELY "T0 GET IT OVER WITH".

g. THIZ COURT ENSURE THAT DEPENDANTS PLEADING NOT GUILTY
- AR NOT UNDULY PENALIZED BY LONG DELAYS IN BAVING
THETIR CASE HEARD.
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COURT PRO“rLDIFGS BE LESS FORMAL IN ORDLER TO
ENCOURAGE THE PARTICIPATION OF JUVENILES AND THEIR
PARENTS IN AND UNDERSTANDING OF THE CASE. THIS
HOWEVER, NEEDS TO BE DONE IN SUCH A WAY SC THAT
LYEGAL RIGHTE OF THE DEFENDANT ARE NOT JEOPARDISED.

THE VERBAL COMMUNICATION IN COURT BY MAGISTRATES,
PROSECUTORS AND SO ON BE MODIPIED TO ENSURE THAT
ATI, DEFLNDANTS FULLY COMPREHEND THE PROCEEDINGS.

THE CCURT  ENSURE THAT ALL DEFENDANTS AND THEIR.
PARENTS FULLY UNDERSTAND THE DISPCOSITION OF THE

CASES.

A COURT WELVARE SERVICE BE ESTABLISHED IN THE
METROPOLITAN AREA AWD BASED AT THE PERTH COURT O
PROVIDE INFCOEMATION AND ADVICE TO DEFENDANTS
APPEARRT IN COURTS IN THE HETROPOLITAN AREA.

MULTI-LINGUAL INFORMATION LEAFLETS AND VISUAL DISPLAYS
BE PREPARED EXFPLAINING ALL ASPECTS OF THE PROSECUTICH
TR DEFERDANTS RICGHTS AND OLRLIGATIONS.
THIS INFORMATION BE AVAILABLE FROM AND ON DISPLAY

IN ALL CHILDREN'S CCURTS, COMMUNITY WELFARE CFYICES
AND POLICE STATIONS.

,S/
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ALI OFFICERS OF THE DEPARTMENT FOR CCMMUNITY WELFARE
WHO HAVE CONTAUT WITH DEFENDANTS AND/OR THEIR
PARENTS BEFORE, DURING OR AFPTER COURT ENSURE THAT
THEIR IDENTITY AND THE PURPOSE OF THEIR CONTACT WITH
THE DEFENDART ARE FULLY»UNDFRSTOOD BY BIM/HER AND
HIS/HER PARENTS.

THE FROSECUTION OF JUVENILES BE INITIATED BY WAY OF
SUMMOLS RATHER THAN ARREST. JUVENILES SHOULD NOT
B TAKEN INTO POLICE CUSTODY EXCEPT FOR SERIOUS
OFFENCES.

THE PROCESSING AND CHARGING OF JUVENILES IN CUSTODY
BE STREAM*LINED S50 AS TO AVOID JUVENILES HAVING TO
SPERND LENGTHY PERIODS IN CUSTODY.
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18.

19.

20.

BATIL PROCEDUR
IS READILY AVA

WHEN A CHILD IS

GUARDIANS SHOU
THEY ARE "NOT
BE CONTACTED
DURING PROCESS

NG QUEST "TONTNG
PLACE WITHOUT
OR 'FRIEND'.

STATEMENTS OR

A JUVENILE NOT

OR 'FRILEND' NOC

£S BE REVIEWED TO ENSURE THAT BAIL

ILABLE TO ALL JUVENILES.

TAKEN INTO CUSTODY HIS PARENTS OR
LD BE IMMEDIATELY NOTIFIED. IF

AVATLABLE ANOTHER RESPONSIBLE ADULT
TO ACT AS A 'FRIEND' 170 TEE ACCUSED

ING AND QUESTIONING.

OF JUVENILES BY THE POLICE TAKE
THE PRESENCE OF A PARENT,» GUARDIAN

RECORDS OF INTERVIEW OBTAINEDR FROM

ACCOMPANIED BY A PARENT, GUARDIAN

T BE ADMISSABLE AS EVIDENCE IN COURT.
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CHAPTER 1.

1. This type of approach does not necessarily imply the
use of 'medical model’. Other models such as 'social
pathology' or ‘'‘disorganisation' are often invo¢vedc
See Pembzrton and Locke (1875) for a discussion.

2. See Rubington and Weinberg (19273), Taylor, Walton
and Young (1973) and Downes and Rock (1¢79) for a
review of such issues.

3. TFor a cogent critigque of the rehabilitationist model
see Bean (1976)

4, The history and underlying philosophy of Children's
Courts has not been reviewed here. For a general
digscuggion soo Platt (1877), see also Lemort (1870)

tion of developments in the U.S.A.,

et

for an exami:

Pricetley, et al (1977) and Thorpe et al (19280) for a

review of the situation in England and Wales, and
Edwards, Hiller apd Ian(ock (1980) for a discussion
of gsome Aust:

5, Throuthut his report tha term 'welfare staff' iz use
to refer to sccial workers, family welfare officers
and after-care officers of the Depar*ﬂent for Communi

Welfare and is used synonynmously with them.

6. For a fuller discussion of rationality, see Garfinkel,
1867, Chapter 7.

CHAPTER 2.

1. One part. cf the study was

however, directed towards
replication. - In the inte ‘ &

, ; t sought on
youths! fL lings of stigma. This section was modelled
onn the etudy by Foster et al (1872). Data from this
part of the study will be e separately.
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2. Youths were probed on "'motives' at
interview. The strategy was to elicit data on their

various points in the

responses to the probes of others (e.qg. police, welfare
staflf, magistrates) that may have been divected at them

at various points during thelr passage through the
criminal justice system (e.g. during interrvogation, at
the hearing). The st""Lgy was not successful and the
quality of the data elicited varied greatly. This
data is not rcported here. A discussion of data from
court observations will be fcund in Chapter 10.

3. Separate letters were sent to defendants and their

parents explaining the study and reguesting an interview.

In the case of the main sample, from which post-court

interviews were reguired, it was indicated that the case

had been observed in court. The youths were asked to
complete & form and return it to the resecarchers in a
stamped addressed envelepe which was prov1ded. It was

W
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CHAPTER 2. (CONTD.)
indicated in the letter that if this form was not
returned, a resecarcher would call on the youth to
arrange an interview. {See Appendix 1)

4. It was also originally hoped to follow up a small
sample of juveniles, in order to examine the effects
of the court and changes in perspectives over a three
month period. Due to lack of time this plan had to
be abandoned.

5. See Chapter 9 and 10 for ampleo

€. As such interviewers were given flexibility to medify
the ordering and wording of guestions to suit the
respondents’ level of competence, allow for the {low of

their accounts c¢f their experiences. Nc formal strateqgy

was followed with Aboriginal g opposed to non-
Aboriginal youths. Interviewers had to modify their
approach to suit parficuiﬂr situations. There was, as
could bhe expected, a wide variation in the competence
of the youthis to complete the interview There was a

greater degree of variation within than an_,Lx een the
sboriginal and non~hboriginal samples.,

7. Becausc of px oblems with the computerizaﬁion of this.
data, on friendship networkxs and leilsure activities,
it had to be excluded from this analysis. Interviows
were pretested with 16 youths in Longmore Remand Centre.

8. It was originally in tenced to include 12 year old
children in the sample. However, pilot study and
interview pretests ipdicated that there may have
been comprehension problems among 12 year olds
Consequently the cut-~off age was Lhdngea to 1). In
cases where youths were also changed with traffic
or other offences, these of fences were recorded but
excluded from andLySiSc '

9. A Children's Court ma ay be constituted by a Spe ecial

Children's Court Magistrate, a Special Magistrate

and a 'nember of the court‘, or hy two members.

Magistrates and members are appointed by the Minister

for Community Welfare. 1In country areas local

Magistrates perform the role of Children's Court

Magistrate, whereas in the Matropolitan area they are

especially appointed for the task. Not all of the

Metropolitan Magistrates have legal qualifications.

In rural areas members are usually local Justices of

the Peace.

?‘("

The Department for Community Welfare administers the
Courts at Perth, Midland and Fremantle. The court
§taf£ are housed at the Perth Court. As well as hous-
ing court staff, a number of police prosecutors,
D.C.W. Court Officers and staff co-crdinating the
Community Service Order Scheme are also located at the
Perth Court. Children's Courts in rural areas are
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J13.

14.

15.

16.

N
- appearances and guilty pJeas are usually dea

adminicstered by the Crown Law Department.

There are two court rooms at the Perth Court.

Courtroom No. 1 is where contested and remand

cases are heard. The 'general list', i.e. first
1+

in Courtroom No. 2. It is here that most of the
cases in the Metropolitan area are heard. However,
on particularly busy days, 1f the Magistrate in Court
No. 1 completes his list carly, the court staff
frequently 'split the (general) list' and transfer
some of the cases to Court No. 1 from Court No. 2.
This practice scometimes nade it difficult to cover
all the court proceedlngs°

Throughout this report th& iefm ‘Magistrate' 1s used
to refer to the pers presic over the case, though
in some of the cages erC“”“& to, two members actually

A couple
for comparison with Kalgoorlie. These were not in-
cluded in the study.

Because of the low response rate (sce below for a dig-
cussion), it was ﬂ»ﬂvd@u o continue inters 111y
Aboriginal males to ensure an adequate sample size.

For the purposes of pre-and phﬁtwoourt interviews the

schedule was Gysit, The first interview covered the
defendants' expericnce bbforn CCdlL; and background
data was collected. The second interview examined the
issues from the youths' pre-court ectivities at court
to his post-court evaluations.

The data from these interviews is not presented and
ana]chJ in this report becauvse it was not always
possible to match parental and jou ths' 1 Lc‘“*evu‘
That is, we were not able in all cases lected to
interview bﬁfu the QeAQLdBBC and one or both of his

parents.

This egtimate is based on travel a?lowance claims made
by the researcher and research assistants.

Comparisons between respondents and non-respondents in
terms of family income were made on the basis of 1976
Census data on income distribution in Post Code areas.

This type of questioning of the veracity of data from
defendants is found even among those who conduct
research in the area. Arcuri (1976) for examnple,
questions the veracity of his respondents' complaints
about the police. However, he secems to accept their
evaluations of and comments on defence counsels,
Jjudges and others without guestion.

ases were observed in the Court at Kamhalda
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17. 8.P.S.S5. - Statistical Package for the Social
Sciences.

18. "Welstah" definitions are Australian Bureau cf
Statistics definitjonz for the compilation of
Australia wide statistics on welfare and child
care issues. See Appendix 4 for a list of offences
in the various categories. ‘

" CHAPTER 4.

1. The problem of intent (mens rea), 1

15 _re § more complex
than is implied by Buckner here. (See Bean 1976).
2. The contrel of the situation and of the speech
process are, of course, dialectically related, They

are discusszed separately here to highlight the
importance of the control of speech.

3. See the Australian Law Reform Commi
Criminal 1nv stigations (1975) for

of this argument and a review ol the Shalc
Essentially they contend that the argument jb erTon-
eous and that in fact zcial pro_ocLL n is ’u!rﬁd
AOL, among others, Jjuveniles, Aborigine dgrants.

<
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CHAPTER 6.

1, Scales of offence seriousness have been developead
{(e.g. See Rossi et al, 1974). However, various
authors have uuggﬂftmd that the measuremsnt of

seriousness is more problematic than such scales
would indicate and that there is not a great deal of
‘consensus within communities about offence serious-
ness, or the value of particular laws and thelzr
enforcement. (See the review of KOL resecarch by
Kutchjnsky (1979), for examp . The applicablﬁmty
of scales developed overseas to local research is
guesticnable. Rather than athvmpuxnm to develop a
escale applicable to local conditions as other authors
have done (see Hampton, 1975, for example) it was
decided to ask the respondents to assess seriousness.

The youths were asked to assess the seriousncss of the
Ytrouble' rather than 'offence' or ‘charge' as this was
found during the pre-testing of the schedules to be the
‘most suitable. It provided a better follow-on from the
first question in which the juveniles were asked to
describe the 'trouble' thev got into. The trouble they
‘describe was the offence(s) they were charged with.

2. A similar scale was used by Sarri and Hasenfeld (1976)
crious-—

in their study of the assessment of offence se
ness by Children's Court judges and officials.
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3.

4.

There may have been a problem with retrospectivity
with these gh““tl@ﬂo as the youths may not have
thought about these issues at the time and theixr
assessments may have been influenced by their court
experience and contact with officials.

It has frequently been argued that delinguents and
their families have different values from the members
of society. latza (19€4} and others have argued that
value ”vﬁiomq are complex and that dominant and what
he calls ‘subterranean value systems' operate side by
side and that these systems are inter-related in
complex ways. :

" CHAPTFER 9.

1.

" CHAPTE

The acceptance of cullt was neasured azs follows. A
~guilty plea was taken as full acceptance unless any
Oi the following occurred,

(&) the ynufn pleaded guilty only'to get it
OV(“‘” Wi .,la; ;

(b) the vouth reported that the police '
ware tota !11/ w.’.u_u“;g, B

L1
il
Q
ot
6]

In these cases a full denial of guilt was recorded.
If, on the other hand, the defendant pleadod guilty
and he had questioned some aspects of the charge
while in court, acceptance was recorded as partial.
If the youth reported that detailes of the police
Pfacts' were wrong though he admitted the offence,
acceptance was recorded as partial.
In cases of not guilty pleas and the youth reported
that he pleaded becanse he was advised to do so by
parents, solicitors or others and he confessed to
the offence by his own admission voluntarily, accept-
ance was coded as full.

“RO10.

1.

Studies of adult defendants have shown that they tco
are typically overawaed and mystified by the ewxperience
in court. (Carlen, 1975; 1975; Botteoms and MclLean,
1976). Many of the parents .0of defendants in this study
remained passive, even when called upon by the Bench

to participate. In defended actions, especially proced-
ural rules may be relaxed for defendants without counsel.
lHowever, scme magistrates conmented that althou gh they
did this, they felt that they had to bhe careful in case
the defendant or his parents actually knew more than
they let on and thus gained an advantage over the
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971
.

~given in a subsequent report on defendants' “in-

prosecution. Generally, juveniles would seem to
be given greater leeway than adult defendants when
it comes to breaches of procedural rules. (See
footnote 6 helow).

‘‘he Magistrate was aware of the potential political
nature of the case and implored the youth a number
of times to keep politics out of the proceedings.

Cne problem with this type of catcgorization of

taccounts' or motivational verbalizations is that
they are anathLCd17y difficult to dlstlngulshy
What is given by the defendant as an excuse may be

heard by the magistrate as a justliact"on‘ See
Taylor, 1879 for a discussion.

s_.1

Motivational 1 oric or verbalizations can serve
several functions. Ditton (1977:164:172) identifies
two. He suggests that they can function
denial of responsibility and serve to 'i
or neutralize the future conseguences of wrong doing.
In this sense they constitute a rhetoric e
adjustment'. Alternatively they can sct, he savs,
as a denial aftLr the event as a rhetoric e ] f
reconciliation'. (Cf. Matza, 1964, Chapter 3). He
argues, however, "before-and-afterness is an
e,Joﬁgn,a] rather than a temporal issue. Importantly,
the adjustment rhetoric may, in fact, be formulated
or COonc }tuall zed by the actor after an act takes
place, but is seen by him as being causally anLogedont.

(Pitton, 1977:164 italics original). Imrﬂrt’nt‘"
Blum and McHugh (19871) suggest that motive constructs
are used not OMJV when people are asked to acoount forxr
untoward behaviour as Lymon and Scott (1872) suggec
but as an ongoing [ilt of interpreting and acting 1
the world. (See Taylor, 1979; for a review of recent

Jiterature).

A fuller discussion of motivational accounts
o b
behaviour'.

The terms 'little tough' and 'little crim' are used
frequently by D.C.W. court and field staff and by
Magmuvratws to label the moral characters of youths

they cono;qcr to be ‘hard core' offendersg or those

who commit 'adult-like' offences. However, the label
may also be imposed because of the deLond nts' demeanour
or perceived lack of remorsefulness. These terms are
cquivalent to what Ewmerson (1969:21) refers to as
‘criminal' moral character. (See p. above) .
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6.  In adult courts an ‘awkward' or troublesome defend-
ant may find himself qguickly ruled out of order,
etc. He may also find himself not only situation-
ally sanctioned, but also sanctioned by way of a
more seyvere sentence or fine then he may have other-
wise got (Mileski, 1971; Carlen, 1976). Juvenile
defendants seem generally to be allowed much more
leeway in theixr courtroom behaviour and to be sub-

Jected to situational rather than dispositional
sanctions (Emerson 1968, Chapter 7; see also

Williamson, 1980).

CHAPTER 12,

1. Williamson (1980) suggests that becausc English
Children's Courts are still essentially frimina‘
Courts, there hag never been the same concern with
Juveniles' legal rights as there has been in the
U.S.A. where courts are civil rather than criminal
Nor, he continues, "Has the courlt oiften been chs
with excercising ‘rampant' discreticn” in the s

<
&}

way as in the U.53.A. 2lthough Lku\ ‘e 18 sone

in this aszertion other resecarch both in Brital
Australia indicate that use of welxaln principles in
Children's Courts has led to discreticnary justice
and inconsistencies, (See Thorpe, et al (358') Tor

a review of the situation in England and W les and
FEdwards Hiller and Hancock (1980) for a discussion of
Jjuvenile law in Victoria).

2. For a general review of Matgza's work, see Taylor et al
1%73.
3. There was, however, a strong trend among youths in

defended actions to respond that the courtfs function
was to 'administer justice' and so on, this related
to their concern with the court establishing their

~gullt or innccence (defended sample 53.3% 'othexr';
gencral sample 25.6%; Chi sguare = 5.311064, with 2
degrees of freedom, Significance = .0703).

4, Due to an omission in the interview schedule youths

who did not indicate that the Magistrate was the most
Important participant in the proceedings were not in
all cascs quest¢oned separately on their attitudes to
him/her. :



CHAPTER 13

1.

preventative and diversicnary programmes are ¢ssent

The issues involved in the development of a justice
model are complex and this discussion has done no
more then touch on some of them. The reader who is
interested in the current debate is advised to go
directly to the literatuvre cited. 7Thorpe et al (1%880)
argues that the development of a jJustice model is in
itself not sufficient and that the development of

ial
in order not only to prevent delinguency, but alsc to
stop children being brought into the system. This of
course, adds another dimensicn to the debate. © (Sece

Schur, 1973).
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Legal Section

Department for Community Welfare
81 St. George's Tce.

PERTH £000 V.A.

section of the Department for Community Welfare is
wrently undertaking a study of youths! v1ﬂws on the Children's
irt in tu‘ Pexrth ebro olitan area. This study is concerned

h opinions about court processes and +he*r views on how
¢ Children's Court affects their lives.

Court records show that vou will be appeering in Court in the
near future. We would be very interested in discussing your
expericence with you. Your parti 1patlon is very wmpoJ;an":
only you can tell aboul your own exvericnce with the cour

Your comments will be added tc those ©f ciners and will help
us to ma recommendations about how the ccurt should overate.
We would apprecjﬂte 1t 1f you would take a littie time to talk

- 2 oy A \ : -~ g
to us about your Court eXPROILence,

’

say to us wou“? be treated in the strictest confidence
) 0 4 i ifiea in u”r report. We would like Lo
stress that we are not connected with the Children's Court, nor
with the Departmeni’s Welfare Officers, nor institutions, Our

ut
only task in the Department is this research work so anything vou

say to us will not affect in any way your position with the Court
or with Community Welfare.

A research assistant or myself will call on you next weel to
arrange an interview. If you do not wish to be interviewed,
lease 1111 in the encliosed form and return it in the stamped

addressed envelope provided.

If you have any queries you can contact me on %21 0244, extension

e
— zz/( fless

(Fddie PcDonald)
RESEARCH CFEFICER
LEGAL SECTI (/“V

Enc.
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Lepgal Section

Department for Community Welfare
81 St. George's Tce.

PIERTH 6000 W.A.

Dear

The legal section of the Department for Community Welfare isg
currently undertaking a study of the views of youths on the
Children's Court in the Perth metropolitan area. This study

is concerned with youths' opinions about the Children's Court
processes and their views on how the couvt alffects their lives,

Court records show that will be
in Court in the near future, We would be very intere:
discussing it with bim/her. His/her participation is
only can tell about his/her own exrerisn
court, comment .

will be added T those o1

anc will help us make recommendations about how the c

operate., We would appreciate it if he/she could take
C

time to talk to us about h4%/her court experien

Anything seid to us
and no onc would be
stress that we have

with the Department's

says will not affect h SR
with either the Court or Community Welfare in any waye.

A research assistant or myself will call next week to arrange
an interview. ‘

If vou have any queries, please contact me on %21 0244, extension
5329

Yours sincerely

/_7 T
:5;;iiiiQA¢ch;”

(Eddie McDenald)
RESEARCH OFFICER
LEGAL SECTICN
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Legal Section

Department for Community Wojfave
81 S5t. George's Tce.

PERTH 6000 W.A.

Dear

The legal section c¢f the Department for Community Welfare
currently undertaking a study of youths' views on the Chl]u
Court in the Perth metropolitan area. This study is concern
with their opinions about court processes and their views on how
the Children's Court affects their lives.

Jﬁ o
O(D

A researcher was present in court when your case was heardﬁ We
would be very int rasted in discussing your exp ith vou.
Your part*cj“dtlo is very important: only yo about
your own experience with the court. Your comnm e added

ns ahout
OU WOoulc

{0 those oi others and will help us to mﬂkc el
how the court should operate., We would appreciste 1
take a little time tc talk to us about your court expe

Aux*bjng vou say to us would be treated in the strictest cenfidence
and you would not be identified in our repori. We would 1like to
stress Thgc we are not conﬂeﬁ*ﬂu with the Childrent's Court, nor
with the Department's Wﬁij”re Flcer“g wor institutions.,  GCur

only task 1n the Le artment 1s t s research work anything vou
say to us ~?f‘ok;‘ in any aq YOUIr' pos th the Court

or with Con 3¥e] fare,

A researcli assistant or myself will call on you next week toc ar
an interview. If you do not wish to be interviewed,pleace fill
the enclosed form and return it in the stamped addressed envelop
provided,

If you have any queries you can contact me on 321 0244, extension
5329.

Yours sincerely
T /'”” N

/’“//1115;/;(74/;

(Eddie McDonald)

RESEARCH OFFICER

LEGAL SpCTICN

Enc,



Legal Section

Department for Community Welfare
81 St. George's Tce.

PERTH 6000 W.A.

Dear

The legal section of the Department for Ceommuniily Welfare is
currently urde“t9“1aw a study of the views of ;Oughs on the
Children's Court in the Perth metrepolitan area., This study
‘is concerned with youths' opinions about the Childrents Court -
processes and their views on how the court affects their live

A research officer was present in court w

was heard and wve OLnL be very interested

him/her. His/her participation is importa

can tell about his/her own exverience wit

comments uill be added to those o1i others X
recommendations about how the court should b e would
appreciaste it 1f he/she could take a little time to talk to us
about his/her court experience.

Anvthing said to us would be treated in the
L

\ confidence
.y 3 . A T il
and no one would bhe iden

-+

+
2ified in our report. 1 would 1ike To
stress that we have no connection with the Children's

with the Iopd"tment' T field staff or institutio ons, so

sayvs will not affect

with either the Court or Community Welfare in any way.

A research assistent or myse’lf will call next weel to arrange
an interview,

If you have any queries, please contact me on 321 0244, extension
5220
A AT

Yours sincerely

e G
Kf{;l;.;v < /,) 7
//77‘r<§QP~GxQﬁV , .

(Eddie McDonald)
RESEARCH OFPPICER
LEGAL, SECTION
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COURT OBSERVATIONAL DATA

CHECK LIST



COURT ConSmiVaT LN L DATA
o COLULN CCLL
i 1-3 (Id. No.)
2 -6 (Case Now) i
3 7 ((Card No.) O ~N) .. 1
a -8 (Data Rase) o . (1) Interview
(2) Court Cbservation, (3) Records
5 9 (Sample) (02 Not known, General (2),
: Sub-Sample (3), Defended (4) o
6. 10 (Court )
7 11-16 (Datehpp.) Year Month Day
8 17 gCase Type) (C) Not known
2) General List, (3) Remand, (4) Roth,
(5) Defended (6) Other and Defended (7) GCther

10

-
0.

19

20~25

(Sex) (O) Not known
Male (1), Female (2)

(Ethnicit) (0) Not known
Avoriginal (1), Non-Aboriginal (2)

L s e e e

(DOB)  Year Month Day

—wTa




- 437.
TR | cottnn Comi
320 2627 (noey
32, 28 (OBSERVER)  (0) 3 (1) Not observed
322 29 (PREVOBS)  (0) Not knowﬁ Yes (2) No (3)
(4 Selected but not Obs
3 30 (HOPVOES) (b) Not khoﬁn ’(8) N4 (9) No Deta
(1) (2  (3) (4) 5 or more (5)
52 51 (repsEREC)  (0) (8) (9) |
General (2) Remand ( ) Eothi(&} Defe?déd (5)
325 32 (custopy2)  (0) (8) (9)
Yes (2) No (3)
3z 3335 (CASEMINS)
3z 36-39 (OBSCHAR)  1st Cherge No. on Court List
328 LO-41 (rocHAT) _
3¢ 243 (copeerat)
37 Lty (Nocuaz) _
37 1617 (CODECHAZ)
332 48~149 (NOCHA3)
3% 5051 (comEcEA3)
32 52~53 (NCCHAA) _;n“w“m“m_‘7 | >
377 54-55

(CODECHAL)




COLUINN

CCDE

54

L2

g

ch
=

(opsaccek) (o) (8)  (9)
Yes (2) No (3)

(ORSACYHO) (0) (8) (9)

Two or more of following (1)  Father (2)
Mother (3) Both Parernts (4) Sibling (H)

Friend (6) Other (7)

(opsrEP)  (0) . (8)  (9)

(wHooBSA)  (0)  (8)  (9) racc (1)
ALSC (2)  ALSFO (3) DC (&)  DCwe (5)

PriveteC (6) Other (7)

(orspreEa)  (0)Y  (8)  (9)

Guilty to 211 (2) Not Cuilty to All (3)

Mixed Plea (4)  No Plea Taken (%)
Non-Stendard Guilty Plea (6) Guilty in Absentia (7)

(NECGOPLEL) (0) (8) (9)
Yes (2) No (3)

(TYPENEGO).  (00) (80)  (90)

Magistrate rejects G. Plea (2g) ther Magnego with
Def (21) >Other Magnego with Parents (22)

Def Counsel MNeg Withdrawal of Charge (%)

Def Qs Details of Charge (L40)

Def Cougsel. Nego Case Heard Childrens Court (50)'

Def Labelled Abnormal (60)

oo

(FAGNANE)

A\




439.

Lo COLUr:d COoDx

344 5 (HEMBER) (0) (8) (9)
YES 2 . ¥ 3
4¢ .66 (IYPEPROS) (0) (9)

Police (2) WAGR (3)  Commenwealth (4)

¥a (5)  Other (7)

4 67 (cooss)  (0)  (8) (9)
| | Yes (2) Mo (3) | |
4 68 (AC0OBS)  (0)  (8)  (9)
Yes (2) No (%) |
48 69 (RECOROBS)  (0)  (8)  (9)
| Yes (2) Yo (3) |
40 70 (BERCLOSS)  (0)  (8) (9

Yes (2) Ho (3)

¢ R (0RDOBS)  (0)  (8)  (9)
| | Yes (2) No (3)
51 72 ~ o (WosioBs) (0} (B)  (9)
Yes (2)  Wo (3)

52 73 | (AFC0O0B3)  (0)  (8) (9)
Yes (2) No (3)

5% 14 (ormsoss) (o) (8)  (9)
Yes (2)  No (3)

54 75 (copeErons)  (0)  (8)  (9)
Yes (2)  No (3) | .

50 76 . (wocopErs) (o) (8)  (9)

1 (1) 2(2) 3(3)  44) 5 (5
6 (6) 7 or more {7)
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60

COLULK COLE
Y (DCWRPORT)  (0) ~ (8)  (9)
Yes (2) Mo (3)
78-79 (OBSSENT)  (00)  (80)  (90)
Sect. 26 (20)  Sect. 26 Sup (21)  Probetion (22)
.Comnit (3) FUC (31) Hepuc (JZ2) Recown (33)
Fine (4) Bond (41) Jail (42)
030 (50)  Dis.Sect 34B-CSC (51) Ref 4o Pansl (52)
Dis.Sect 343 (53) |
Remand-~-Adj(60)  Assessment (61)
Remand DCW Report (62)
Ref. Adult Court Sent. (63%) Ref. Ldult Court
Trial (64)
ASD (65) Acquittal (% Vithdrawal (71)
Other (72) Two or more of ahove (77)
80 (CUSTODY 3)  (0) (8) (9)
Yes (2) No (3)
‘ Card No. 2
26-27 (OBSFINES)  (00)  (80)  {90)
$10 (20)  $10-24 (21)  $25-49 (22)
$50-74 (25)  §75-99 (24)  §100-124 (25)
$125-149 (26) $150w174 (27}  $175-199 (28)
§200-244 (29)  $275-249 (30)  $250 or more (31)
28-29 (PROTENG)  (00)  (80)  (90)

6. months (20) 6 months (21)

18 months (23)

12 months (22)

24 months (24) 30 months (26)

36 months (27) . 42 months (28) 48+ wmonths (29

. Otner (70)
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Conz

1

36!

31

AN
o

34

35~36

-Longmore Remand (1)  Longo

(PUCLENG)  (0) - (8) (

O

)
311 14 years (2) 15 (3) 16 (4)
17 (5) 18 (6)  Other (7)

- (RECWINST)  (0)  (8) {9)

Mt. Lawley (3) Nyandi (4)  Riverbank (5)
Hills%ton {6) Other (7)

(INCALBEG)  (0)  (8)  (9)

Nil (2) <6 months (3) 6 montus (4)
Other (7) .

)0 (8 (9)

(1} 10 (2) 11=20  (3) 21-30  (4) 31-40
(5) 41-50  (6) 51-60 (7) 61

(BATLAPP)  (G)  (8)  (9)

(CSOHOURS

(1) Def.Req.Bail  (2) Defc.Reg.Bail’

(3) C.0. Ref.Bzil (4) Mag.Ref.Bail

5) P.Sgt.Ref.Bail  (6) AFCO/Y0 Ref.Bail

(7) Other Ref.Bail

(OPPRAT).,  (00) (80) (90)

(10) Io objection

(20) Def. custody by Mag. (No other explanation)
(21) M. - Offence seriocus nature

(30) P.SGTaReq.Refusal {no explan)

(31) P.Sgt. - Off.serious ({32) Welfare/Life
in danger. (33) Def.Bad character/zdults involved

(34) Failed to wppear previously

- (40) €.0. req. refusal (No explan)

. (41) W.0./AFCO Req.Ref.Bzil Programme (Etc.)

(42) DCH - Welfare in Danger.



442.

CULUs COoDs

(&
0

37-28 (Defbast)  (00)  (80)  (30)
(10) No strategy
(20) Simple request  (21) Reg. Bail

dropped  (3C) CO/AFCO reg. bail

4044 (COURTS)  (0) (1)  (8) (9
(2) LT. $50  (21) $50-99  (2) $100-149
(23) $250-199  (24) $200~249  (25) $250-259
(26) $300-349  (27) $350-399  (28) $400-44
(29)  $450-493  (30) 8500~599  (31) $600-~699
(32) $700-799  (33) £800-839  (34) $900-999

(35)  $1,000-1,999  (36) $2,000 - OR NORE

42 (COURTSUR) (0) (8) {(9)

| (2) Yes (3) No |

4544 (raTHOO28)  (00)  (80). (90)

(00) WMot known  (80) Not applicable

(90), No Data |

(20) Refusal Torm (21) F/F Refus sal

(22) Phene Refusal A(23) Case Remanded

(30) No address record (31) Address unlocat
(32) Country address (33) Incorrect address
(40) ©No response (50) Broke appointment
(60)  No appearance | .

(70) Other . "t % ¥

(72) 0B3/Interviewer frror

To atltend work/school (22) Reguest that surety be
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APPENDIY 3

INTERVIEW SCHEDULE



444.

'

YOUTHS PERSPECTIVES ON TIE CHITDREN'S COURT PROCESS

SCHEDULE 05

SECTION I Pre-Court Experience and Expectations

Z\Al'

“ e

4 (a)

I want vou to think back before vou went to court wh
Y

I o ¥ -!-' N Ot 1 4 N ¥ }
’{] o P ‘,.‘ d&lk gOLI ese (EU(._.:) 1 ONS

H

e

Can vou tell me about the trcouble you got into?

No answer 0.

How serious did you yourself think this trouble was?
(probe for why?) No answer 0.

Eow serious 4did
would considor

h -

vou then think the following pecple

Gl PR

it? UWould they have thought it was

1. wery serious/ 2. "serious, 3. "somewhat of a problemnp
4, a "minor problem" or, 5. "no problem", €. don't
know.

(a2

12 4 5 6

(a) your parents

(b) the police N

(c) your friendg

(dy the Court

(e) Your teachers

(£) Community
Welfare Officers

7as this the first time you had to go to Court for this
particular trouble? '

No answer 0. . .
Not sure 1.

Yes . 2+ Go to Q.4 (e)

No., 377 Go to Q.4 (b)

NICI

Codina



SCHEDULE ‘ 445,

Coding

4{b) When and how many times did you have to go to court
for this particular offence?

Date

#

4(c) What happened each of those timeg you w
(Probe for why?) No answer 0. Not sure

= (D

\

4(d) How do you feel about having to go to court this number
of times?

4 (e) Have you ever been to Children's Panel or Court before

-
for any other coffence? (Pxrolke} No answer 0.

B. Contact with Police

5. Were you arrested or were you summonsed?
No answer 0. :

Not sure 1.
Arrested 2—G0 to

Q.6
Summonsed 3.~—¥Go to Q.8

‘6, (If arrested)

-

Can you tell me what happened after you were arrested?
(probe for: where respondent was tiaken, for how long;
what happened while in custody? I{ in a group, were all
of the group arrested, what happened to the others?)

(&) Where taken after arrest?
No answer

-

LW ¢

N=O

U1 W



446.

SCHEDULE

7’

“8(a)

Direct to D.C.W. Institution 7
Other = specify ( 8
(b) How long in police custody?
No answer 0
Not sure : 1
Less than 1 hour 2
1 -~ 2 hours 3
3 - 4 hours 4
4 - 5 hours 5
5 or more hours 6
(¢} Were you in a group? What happened to the other
No answer 0., Not sure 1.
{(if arresited)
Pid you get bail from the police?
No answer 0
Not 1
Yes 2=y Who went bhail for you?
- How much ball was reguired?
No 3——% Why?

{Tf not arres

Did the
offence?
NoO answer
Not sure
Yes ’

L)

i C_QT, h
O 1]

1

2=~y Police

3

1
y Other - specify

¥ anyone else question you abcut the

.

Coding



SCHEDULE ‘ re Coding

8 (b)

(o)

(a)

O

What happened during questioning?

(Probe: Where did questioning take place, who else
was there? If in a group, were all guesitioned
together or separately?

What did they charge you with?
No answer 0.
Not sure 1
Cffence 2

Did you admit to the offence? (Why?)
No answar 0
Not sure 1
Yes 2)
Why?
No 3) Y -

Did you make a statement? (Why?)

No answer 0
Not sure 1
Yes 2) .
iy P
No 3) Whys

Did the police let your parents know about the offence
(and arrest)? ,

(Probe for who, when, where and subsequent contact
between police and parents). ’




"ETE W e

10.

1.

12.

13.

14,

Did the police tell anything about Children's Court

and what was likely 1o happen to you?
(Probe for what information, from whom, when)

No answer 0

Not sure

1
Yes 2
No o)

Generally how did the police treat you?

No answer O

Contact

Trands
already

(If arrested
ta

1 and not X
wvere you, taken to a Community
No

Not

arswer

sure

N =0

Yes -=> Longmore Remand T -3
. Longmore Assessment 2)
- Miz. Lawley Reception Home 3%)
. Nyandi 4)
-~ Riverbank 5)
. Hillston 6)
7
No 3 k Other (specify)

—> Go to C.17

(If taken to Longmore Remand)

Did you get out on bail? If so, who bailed you?
How much was the pail?
No answer 0
Not sure L .
Yes 2 — Father 1 $
- Mother 2
- Other relative 3
- 2 or more of .
above 4
- Friend 5
~ 6

Other (specify)

No. Why? 3

How long were you there?

Coding

sy




SCHEDULR 449. Coding

15. When you were in the institution did you talk to any
of the staff about court and what was likely to
happen to you? (Probe for who was spoken to, when, where,
what was said)

No answer 0
Not sure 1L
Yes 2
No 3

16. Did vou talk to any of the other kids about court and what
was likely to happen to you? (Probe) '

No answer 0

Not sure 1

Yes 2

No 3
17. Have you had any contact with welfare officers or after-
: care officers (i.e. outside institutions) abeut having to

go to court?
(Probe: what contact, why, where, when, with whom, is
respondent already "under the welfare", why?)

No angswer 0
Not sure 1
Yes 2% Aftercare officer 1l-—Institution
No 3

) S.W. F.W.0: 2 —>Division

- D.C.W. Statu

)

Probation 3
Supervision 4
Under Control 5
Care 6
C.S5.0. 7

Other (specify)




450. _
SCHEDULE Coding

18. Did the welfare officer/aftercare cofficer give you
any information about court or what was likely to
happen to ycu? (Probe)

No answer 0
Not sure 1
Yes 2
No 3

19(a) Before you went to courfwas there any information you
wanited to find out about the court? (What?) :

(b) Who did you ask about thig?

D. Expectations of Court and Outcome
I want you to think back to before you went to court
when I ask you these guestions and tell me how you felt
then.

20, Before you went to court what did you think it would

be like?
(Probe for expectations of setting, persconnel, and
couvrt procedures) No answer 0.

21, How did you think you would plead? (Why?)
No answer (.

22. Were you going to get a solicitor (lawyer)/A.L.S.
to represent you? (Why?)
No answer 0.

23, What did you think the court would do to you? (Why?)
No answer 0.




Besides
discuss
(Probe:

the

people you have
going to court witih
vho, where,

(Defended cases:

No answer
Nol sure
Yes
No

O

Wit —

R

Coding

already mentioned, did you

anyone
when, why and what was sai
Probe

- D
eLsey

;
contact with s

T2 42 - wT L .
Additional Notes




SCHEDULE ) - Coding

SECTION 2 Court BExperience

E. Pre~Trial Activities

25 (a) Were you in custody when you went to court?
No answey 0, Not sure 1, Yes 2, No 3.

(b) Did anybody go to Court with you? )
(If in custody, did anyone come to attend your case?

No answer 0

Not sure 1. ~
Yes 2 —3Go to Q. 25 '¢)
No 3-—-Y Go to Q. 26

If yves to 25(b), who was with you? :
(If in custcly, did you speak to them before ycu went
into the court room?

~
0
—

26 . How come you went to court by yourself?
(If in custody, how come nobhody came to your trial?)
No answexr 0.

27 (a) Before vou went into the court room did you or anybody
Y p p Y
with vou, talk to anyone (officials) about your case
{(trial)? :

No answer 0 »
Not sure 1l—2>Go to .35
Yes 2 Who saw them

Self 1

Parent or Adulx: 2

Other (specify)

3-— Go to Q.27(b)

No 3 '

(b) Who was seen and why? (Probe for status of person contact,
who initiated contact, reason for contact, outcome oOf
contact, e.g. plea negotiation)

No answer 0, Not sure 1.




SCHEDULL - 400

28.

N
O

‘\N
Y
»

32-

Did this person speak to anyone else for you?
(Prohe: who, why, outcomne)

NOo answer 0
Not sure 1
Yes 2
No 3

Did you talk to any other kids or adults about vour
case (trial) before you went into the court room?
(Probe for who, why, and whelt was said).

No answer 0

Not sure 1—3 Go to Q. 3G
Yes 2—3Co to Q. %1
No 3-——3Go to Q. 30

{If no ox not sure to Q. 29
What did you do before you we
No answer (.

nt into the court room?

ow did you feel when you first arrived at the court?
No answer 0,

How long did you have toc wait before you were called
into the court room?

No answer

Not sure

Lessthan % hour

% - 1 hour

1l - 1% hours

1% - to 2 hours
more than 2 hours

o wh=o

Coding
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Court Room Ixperience

r
-

pe!)
L

When you were in the court who else was there and what
were their jobs? (Prohe) ' :
No answer o. Not sure 1. (cf. Case summary)

3L Did you have a solicitor (lawyer) or ALS officer to
represent you? (Why?)

No answer 0 — Duty Counsel 1
Not sure 1 L——Private Counsel 2
Yes 2 ——ALS field
No 3 officer

L0

——Other (specify)

35, Was your case dealt with then or was it remanded?
(1f remanded, why?)

No answer 0

Not sure 1

Proceeded 2

Remandad 3

Other

(specify) )
4

36, How did you plead (iThy?)

No answer 0
Not sure "1
Guilty 2
Not guilty 3

What did the Magistrate (Judge) do during the case?
No answer 0, Not sure 1.

Waf
NI
~




(oY
0

Lo (a)

(b)

L1,

La(e) -

455, coding

What did the other people there do? (Probhe)
No answer 0. Not sure 1,

How did what the police say compare with what you told
them?
No answer 0. Not sure 1.

How did you feel when you were in the court rcom?

No answer 0 :

What did you do while you were in the court room?

How long did your case last?
No answer O.

How much of what went on did you understand? (Why?)
No answer 0.

What 'sentence did you get. (vhat was the outcome <f the
No answer 0. Not sure 1. Case?)

Were you in custody or were you free at the end of the
trial?

No answex 0, Not sure 1, Custody 2, free 3,
on ball 4.
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L4 (a) What does the sentence (coutcome) mean? (Probe: What does ?e/
. . ) . slie
think he/she will have to do, what effect will it have on

him/hexr?)
3 iy d 1 think vy got , tcome
(b) Why do you think you got ? (Outc )
No answer 0. Not surec 1,
G . Assegsmant
45 .. Do vou think the courts decision was falrx? (Why?)
No answer G, Not sure 1 Yes 2 No 3.
¥ I i

46, wWhat do your parents think of the Court's decision?

L7.. Tho do vou think was the most important person in the
court? (Why?)
No answex e, Not sure 1.

48 . What do you think of him/her? (Why?)
No answer 0, Not sure - 1.

49 . What was the worst part of going to court? (Why?)

No ansver o, Not sure 1.
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50.

53.

54.

55,

56.

How do you think the police handled your case in court?
(Why?) '

No answer 0, Not sure 1.

.

How do you think the solicitor/welfare handled your case
in court? (Why?)

No angwer 0, Not sure 1.

If you had to go bhack to court for the same offence again,
would you do “pything differently? (Why?)

No answer 0, Not sure 1.
If you had to describe the Children' curt to a friend
who had to go there what would you tbll them?

No answer 0, Not sure 1.

Perception on Court and Social Control Agencies

What do you

the Court's
AY

[N (‘f‘
O ,_;
U

k the Childrenfs Court does? (What is
2] _

"No answer Q. 7

Who decides who goes to court?

No answer 0.

Do you think you.should have gone to Court?

No answer O,
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57.

S
Ne

60.

&4

63

Are there kids whe should go to court
but who don't get sent there? (Probe)
Ne answer 0.

Do you think that there is a connection between
Community Welfarce and the Children's Court?
No answer G. '

What's your opinion of the police?

No answei ¢.

Have vyou changed your mind about any of these things since
you have been to court?

hink the police wil
ye

Do you «© I
rou got into troubla

I 1 hold it against you
because y 2

? {Probe

NO answer
Not sure
Yes

No

WN -~ O

(If going to school) .
Do you think it will create any problems for vou at
scheool? (Probe)

No answer
Not sure
Yes
No

[T A ]

Do you think future employers will hold it against you
because you've been to court?

No answer
Not sure
Yes

No

W N O
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70.

y o 454, s »
SCHEDULL : Coding

Socio~Demographic

I would like to finish off now by asking you a few
guestions about yocurself.

Sex - Male 1 Female 2
When were you born D.0.B.

Do you go to school or do you work?

NOo answer 0
School l—a0.67
- Work 2—>C.08
Unemployed 3--50.69
Other

(specify) s Q.70

1001 do you go to?

-t
~..J
all
4

Lo
5
[
oY)
B
o3
b
( ™

el
e}
[t
}...
-
.

5 vour occupation?
Y I

(b) How long have you had this job?

{If unemploved)
(2) What was your last job?

(b} When did you lose it?

Where do you usually live?

(a) Address

() - Whose house (flat) is this?

No answer 0 Foste:r Home (Organ.) 7
Parents 1 Foster Home (Private) 8
Relative 2 Lodgings 9
Self 3 Other (specify)

Friends 4

Institution 5 10
Hostel 6
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71. If private house or flat, is this house/flat
owned, being bought, or is it rented?

No answer 0
Not sure 1
Owned 2
Buying 3
Rented 4 ———3From whom?—~S.H.C, 5

LPrivate &

72{(a) What is your father's occupation?

N

(b) If unemployed, what was his last jobh?

7%. There were you born?

Country

If Auvstralian, are you Aboriginal?

No answer
Yes
No

N b= O

1 . . ]
74 . could you give me the first names of your five clcsest
friends and the street they live in and if any of them
have been to Children's Court.

Nama Addrecs Court Yes/No

Crd W+
e

»

750 How do you usually spend your spare time?

No answer 0.
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APPENDIY 4

DEPARTMENT POR COMMUNITY WELIARE
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RECORDS



DCVW. SERIAL NO.

4.1

Court's Records

Data Check List

ITEY CODE COLUIN
Id. Xo. 13
Ct e No. 4o
Card No. 7
De = Base 8
Serrle ) o 9
Sourt o 10
e e E;S;STance i 1116
5;59 Type {§
g; - 18
Et nicity ) Téﬁ -
D.ORB. 20--25
5: 1 ?reviously Not Known 0O, Yes 2, No3 26
Date 1st Appearence (Year) _ (Mth) - ADay) ____ 27732
Sc ot Not Known 0O, Perth 1, Mid. 2, Freo 3, 33

- Other 4

Jo Chafge 1 54357
N¢ Charge 2 38~41
Yc¢ Charge 3 o 42--45
dtuer Charges Not Known O, Yes 2, No 3 46
v come 2 4748 i

Date ILas

(Year)

(Bt

(Day)

e rt

Other 4

Not Known O, Perth 1, Mid. 2, Freo 3,




ITEM CODE : COTUIN
0 harge 4 56-59
o harge 5 : 60-6%

o Charge 6 . ' _ : 6467

th r Charges Not ¥nown O, Yes 2, No. 3 68

ut cme 3

6
ote)l No. Avpcarances , ' _ ' : o Ti-72




TE NS TS

PR N r ek b
et A e e At et S

REPEAT

ITENS

PREEN

ID. 10, - D.0.B.

ITENM

CODE

COLUI

vp. 1st P.U.C.

" Rec

Institn

2627

28-29

Tim

e

30-3

1" i G“aO

-

i

()

-

32-33

pY. ications Not Enown 0. Yez 2. No. 3 34
ode Aboriginal Not XKnowvn O, Yes 2, Ho. 3 25

0. Jffe 1

4
L)
[y

4
[AV]

0, 0ffs 3
0., Jiis 4

2. Nommittal

n, P.U.C. 5657
5. e~COommittal 58-59
. Fines 5C-61

in . bond, etc.
fter T

Not Known 0, Yes

2, No. 3
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PILE NUREER

[ PARLNTE v s

- i :
: ! . [
; | | .
§ p - ‘ § e e e e e
i Tiiss | SCRIAL NUMBER DATE GF BIRTH | SR e eTar
i E . i t NN
P / 18.1.64 | v
! ARREST ]

COURT

o

e
o

iy

CHARGE OR APPLICATION

OR !
SUMMENS

COURT DECISION

2

\

465,

TarIm T T
I\.pu:nuDA. 3!
\l-‘-
KAMZALDA
. KALGOORLIE
|
'
| KAMEALDA
K&VZALDA
KAXBALDA
-t
N
a .
<3

20.11.78
27.3.80

10.10.80 Y 1

2.2.8 Yoo
2.2.8%7 4 1

X

E

YUV

Unlaw poss of gecods

Disorderly Conduct
Ne MDL

Disorderly by uscing Insul:

Street Drinking
Resist Arrest

Are

- Fined
Fined

Arr'

word Fined

U7

Fined
Fined

Fined $10 Costs

G.B.Box 12 months x $100

250 Costs $1
100 Costs $1

$1.50

-Fined $40 Costs $#1.50

$40.00 Costs $1.50

%100 Costs $1.52
$200 Costs $1.50



. LS
/

.
TN

COURT

{ CTHIR NAMES

X%

wettinl

CHARGE OR APPLICATICN

i v’ /U“

et o or e i ]
P panas |
[HLIR A1) i

el

PIARLN T

e TS

COUII LECIBION

Y oras
WIDIAN

Lt
AnLAND

YN LAV
e ad atabd

v e
VRIDUANT

edme s

P AT

perth

IDLAND

WIDLAND

466,

24.8.78

i}

22.2.79 \/ d
2
=

{
ﬁ 1597479 N
!
|

,,1,-.."7?

S 4
12.3.81 1

]
!
28.5.81 /
S
|
)

2w Awnslkng conlrol of o hand

Attempted B & B
Dwelling

P S S

NO L
wuny
BB &S

E N

1% ?%J.anJi;£V¥; vf ﬂﬁﬁ/

1o UiV
1 x Yo MDL

1 XiNWterf, with MV Parts

2 x LUy
T x5 &R
% B.E, & 8
8 x UU¥
2 x BEL &S

i

Din vt BAN Goo i ol

26 6

PUC DOV *Ti1Y 16 yeors

PUC DCH 2 yeers

IO DOY 'TiL 18 years

Dism, Seet L6,

SUC DO 'Till 18 years
PUC BCW Til3 18 years Re

PUC DC. Till 18 years
FUC DCd Till 1€ years

FUC DCW Till 18 years

PUC DCY Ti1l 18 yeors

PUC DCW T11118 years

mtha Supervisioan Couts $1

Ho Costs

No LOSTS

REC Return to RIVERBARK

turn to Riwerbank’

fec Riverbvank

PUC DOV until 18 yrs retura to Riverbank

PUC DCW Ti11 18 years

26.2.83
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4.2.3.

N [ OILR NAMLS | ORILL NUMBLE | PARENTS' NAMES/ADURESS SHELT No
. : - YT
i NRITTESS [ SERIALNUMBER | DATE OF mIRTH SEX |7_~m__
{ L.__ 1.8.5.64 | RACLL s
: VERTTILD PAGE DR JRAL. S
Ng. RELIGHON
! T Co AKRIST R CONRTTTAL
COURT DATE CHARGE OR APPLICATION Gl COURT DECISION LXPIRY
' SU M M DATE
) ’ /
PERT 15, 5.80 1 % Unlaw Used MY Fined $200 12 months tc pay Costs $1
/
PERTH 7.7.80 4 Z xS &R Dis Sect 34 1(c) Rest €20 Costs 2
/s
FERTH 2.,10.80., /” S &R . Fined "‘2? Rest $1.50 Costs $1
1 x B.E. WITH I Fined $50 Costs §1
FERTH 22.12.80 /2 % No MDI Fined $#40 Costs $3 Total Amount
1 % False Name Addrecs Fined 30 MDL 3 mthe Costs $1.50
, 1 % Speeding Fined $50 Costs $1.50
MIDLAND 12.2.81 I/ 1 x No MDL Fined $150 iDL 9 mtha Costs %1.50
! PERTH 22.4.81 /' 1 x S &R Dis Sect 34 (1)(C}
6,/
: FERTH | 2.4.81 Y 4 x Ne MDL Fined $50 Costs $1.50
! ]
PERTH $.7.81 / x Speeding $1.50
1 x No MDL , : $1.50
4 x False Name & Address Fined $50 Costs $1.50 MDL 3 mths (cone)
[ B
A\
" Y
i ) .
v
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nce Categories

OPFENCE AGATHST FROPURTY

00 Stealing and receiving
01 Breaking, entering snd stealing

02 Breaking and entvninh with intent 1o commit a

Q3 nlawfully on premises

04  Unlawiul use of & motor vehicle

05 Interfering with the mechanism of a vehicle
6  Unlawful possession of property

o7 False pretences

08  Wilful Danage

0g Receiving stolen property

10 Arson

11 Forgery

12 Removing a boat

QOFFENCE AGATHNST PERSON
25 Wilful wmurder and murder
26 Manslaughter

7 Ascoult

3

b}

8§ Indecent dealing and assault

" 4

2% Unlawiul carnal knowledgs

30 Attempted carnal knowledge
N Carnal ¥nowledge agzsinst the corder of nature

32  Contriduting to the neglect of a child
33 Robbery with viclence

2z Rape

35 Incest

36 Unlawful wounding

37 Disposition of dead body

38 Deprivation of libverty

OFFEMCT AGAINST CCOD CRDER

5%  Disorderly conduck

56 Felse name and address
57 Idle =nd disorderly

58  Liquor cffences
59  Betting offences
60 Railway offences



E:

64 Loitering

65 Wwilful exposure

T2 Carrying a dangerous weapon

73 Firearms offences

74 Stowaway
75 Prostitution

76 Breaking Bond

77 Crucliy to Aninals Act

78 Chscene 1
7% --Postal cffences
1_

8s Uncontrellahble
86 Neglect (generally uncentrollable)

87 Neglect (parental neglaect)

91
o2
93

G4 Ministerial comn

~3
i

section 4

PN
<2
o

cection

fau
r
8=9
~!
i

secticn
25 Battered Beby Syndrome
96  Surmary relief court committal

OFFENCE ACATNST TRA¥RIC

54 Unlawfully driving motor vehicie
&7 Driving under suspension
] licence

(3 Ho motor dirver!
70 Random traffi

71 Drunk driving

OFFENCE AGAT

6% Drug Charges

g7 Neglect (involving drug offenders)

469,





