A View from the M agistracy

Nick Manos
Chief Magidrate
South Audrdia

(These comments compiled from notes taken of Mr Manosaddress - Ed.)

In most Magidtrate's Court cases, the issue of bail does not arise. It is only where a
magistrate considers that a defendant may abscond or commit further offences that a bail decision
has to be made. That is a very serious matter, and the following problems make a decison more
difficult:

An offence usudly looks worst when it has just been committed here may be alot of
community or victim anger that can affect decison-makers;

In cases where ball is an issue, there is frequently little time between the offence and the
bail application - often too short atime for in-depth consderation;

Invariadly, the arresting officer, who is most familiar with the facts of the case, may not
be in attendance at the court;

Any subsequent bail gpplications may be handled at court by different prosecutors,
defence counsdl or magidrates;

No assessment is possible of suggested guarantors who are seldom in attendance at
court for the bail hearing; and

Thereis very limited, and often fairly shdlow, materid or information available to assst
amagidrate make abail decison.

Despite those difficulties, we of course continue to release people on bail. Indeed, the South
Ausdrdian Bail Act 1985 is a good piece of legidation in many ways, for indance, its requirement
under section 11 (9) that a person who cannot meet bail conditions must be returned to court each
five daysfor areview of hisor her pogtion.

While there are problems with the bail process, they do not exist exclusively within the court
process. That is why South Audrdia has moved to the establishment of a Bal and Custody
Anayss Committee. It will comprise two magidrates, two police representatives, two
Correctiond Services representatives, two Court Services representatives and one officer from the
Attorney-Generd's Department. It will not only consder matters such as better ways of deding
with people leading an dcohalic lifestyle who may therefore not answer bail, but dso try and
generate accurate statistics of the problem.



Not long ago, the media reported that there were seventy prisoners remanded a the City
Watch-house. | vidted and checked. There were actudly fourteen, twelve of whom had been
refused ball, the other two failing to meet bail conditions that had been st.

Accurate gatigtics with respect to the numbers of people who commit further offences while on ball
are dso needed. At the moment, the South Australian community, as well as judicid officers, ae
amply left in the dark about the true Situation.



Remanded in Custody

Frank Morgan
Co-ordinator of Research and Planning
Department of Correctional Services
South Augrdia

My brief isto compare rates of remand in custody in Audtrdlias states and territories and discuss
the implications of the marked differences which are evident.

Rates of Remand in Custody

The remand rate is defined as the number of unsentenced prisoners in custody (on the first day of
the month) per 100,000 of the genera state population. Using as a source the Audrdian Ingtitute
of Criminology's monthly Australian Prison Trends (Biles 1978-1988), comparative remand rates
among the gtates from January 1978 to September 1988 can be caculated. They show that the
remand rate for Austrdia and most states has increased, particularly over the past three years. The
Ausdtrdian rate on | September 1988 is 11.5, compared with 10.0 on the same day in 1986, 8.0 in
1983 and 7.5in 1978. South Audrdia has a higher rate of remand than the Audtrdian average, the
respective figures being 13.4, 13.2, 9.8 and 10.4. New South Wales and the Northern Territory
had the highest rates of remand in Audrdia a 1 September 1988, being 17.7 and 27.5,

respectively.

Per centage of Remandeesin the General Prison Population

When the percentage of remandees in the genera prison population is considered, South Austraia
has frequently had the highest percentage of remandees among the states. Over the last five years,
an average of about 23 per cent of South Audtrdias prisoners have been held on remand. In
recent months New South Waes has now overtaken South Audrdia, after having very smilar
figures for the whole time period.

The percentage of remandees has increased over the past ten years indicating that the remand
population in Audtrdia has increased faster than the generd prison population. At many points, the
South Australian remand percentage has been more than double the Austraian average.



Remand Rate ver sus General Imprisonment Rate

Figure 1 shows the remand rate for dl jurisdictions plotted againgt the genera imprisonment rete.
'ne graph shows that there is very little rdationship between the remand rate and the generd rate.
A group of low remand rae jurisdictions (Audrdian Cepita Territory, Victoria, Tasmania,
Queendand) have widdy differing imprisonment rates. South Audtrdia and New South Wales
have high remand rates with moderate imprisonment rates while the Northern Territory is extremey
high in both rates.
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Factor s Affecting South Australian Remand Numbers

Figure 2 shows South Audrdian remand numbers over time together with the dates of severad
legidative changes. The change in parole legidation seems to have had a greater impact on the
number of remandees than the introduction of bail legidation in 1985 or amendments to bail
legidation in 1987. A possble mechanian for this effect is that more reeased offenders (and
therefore recidivists) had parole status after December 1983. Judges and magistrates may be less
willing to grant ball to parolees accused of a fresh offence than to adleged offenders who were
released unconditiondly.

Time Spent on Remand by South Australian Remandees

Figure 3 indicates the time spent on remand by all prisoners admitted on remand to South
Audrdian prisonsin 1986. The survey followed through an cases to the end of September 1987.
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The didribution is highly skewed with large numbers of remandees spending from O to 7 days in
custody but a smal number of prisoners spending very long terms in custody before findisation of
the case. The mean time in custody was 39.3 days while the median time was 13 days. (Hdf the
prisoners spent less than 13 days in custody while haf spent more than 13 days) Seventeen
prisoners had spent more than 12 months in custody - prisoners charged principaly with serious
offences such as murder and armed robbery. There is evidence that the time spent in custody of
these more serious cases is increasing.

Questions Arising from these Differences

It would be extremdy vauable to understand the dynamics of these very large differences in
remand practices among the various jurisdictions. It may be that some jurisdictions are far better at
reconciling the competing objectives of the various sectors within the crimind justice process.
Some of the questions which are worthy of congderation are asfollows.
Are these differences due mainly to the number of individuas remanded in custody or
to the length of say?

What would the impact be of improving court waiting times by, say, 10 percent?

What are the priorities of defence lawyersin this process? Does the time for defence
preparation lead to unduly long periods of remand?



Figure 3

Time Spent on Remand: Prisonersadmitted in 1986 followed through until end
of September 1987, South Australia
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How extensve is the dleged practice of giving prisoners a 'taste of imprisonment' prior
to a non custodial sentence? There is no research evidence which would support the
effectiveness of such a practice.

Do some jurisdictions take a closer look at offenders before sentencing? What are the
costs and benefits of this and how could the process be made more efficient?

Is there too much rdliance on monetary conditions of ball? A recent survey or
remandees in the Addaide Remand Centre indicated that over 10 per cent were in
custody because they were unable to meet monetary conditions of bail and/or obtain a
guarantor.

What difference does parole status make to the likelihood of obtaining bail?



Refer ences
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Research, Policy and Ball

Adam Sutton
Director
Office of Crime Statigtics
South Audrdia

For many years, the rate a which adults have been imprisoned in South Audtrdia has been
lower than for the country as awhole. However, the state's figures on unsentenced prisoners (that
is people awaiting a find court hearing or for a sentence to be imposed) consstently have been
higher. In September 1988, South Audrdia had the third highest rate in Audtrdia for remand
prisoners and the percentage of its tota prison population not under sentence dso is sgnificantly
higher than in many other parts of the country.

That South Audtrdia tends to have more unsentenced prisoners per head of population is
not, by itsaf, reason to conclude that ball practices need to change. It might well be the other
dates that are wrong. Nonethdless, such figures do provide prima facie grounds, at least, for
ng whether there is a case for reform. Since 1983 the Office of Crime Statistics has been
involved in a number of projects and working groups aimed at identifying whether, in fact, agpects
of this sate's ball procedures should be changed and how improvements could be effected. The
following comments outline some of the lessons we have learned.

L essons from Bail Research
No evidence of overt or systematic bias by bail authorities

Despite occasiond argument to the contrary, there is no convincing evidence that the administration
of ball in South Audrdiais arbitrary or unfair. In 1983, the Office made an extensive study of bail
decisons by police, Summary and Higher Crimina Courts, and aso conducted a census of
prisoners in custody on remand. The published concluson was that ‘generdly spesking, both
police and courts put emphasis on such factors as offence charged, previous record and
defendant's community ties-factors which dways have been accepted as relevant’ (Attorney
Gengrd's Department 1984). However, bal authorities did a times tend to use financid
conditions, or a requirement for guarantors, as away of ‘further safeguarding’ their decisons. This
could unintentionally disadvantage defendants who were poor or socialy isolated.

Legidation, by itself, is not the answer

Legidation, by itsdf, cannot resolve dl difficulties. Often, in Audtrdia, people tend to see the law
as some 'magic wand' which only needs to be waved a a problem for it to go avay. One of the
Offices firg tasks, in researching bail, was to compare Austraian states provisons and try to find
the relationship between their laws and rates of custodia remands. We could find none. Some



states whose legidation seemed designed amost to persuade authorities not to grant bail had low
rates of remand, while others with relatively 'libera’ legidation were among the highest.

We dso noted that one of the most successful experiments in pre-trid releas6-New York's
Manhéttan Bail Project-initidly had involved m legidative reform. When this initiative was launched
in the early 1960s the emphass smply was on ensuring that courts were provided with
comprehensve and verified information on defendants who would be good bail risks. It was
access to this information, not to legidative guidelines, that enabled courts both to reduce the
numbers of defendants remanded in custody and to lower breach-rates by those granted bail.

Problems not resolved, simply by blaming one agency or authority

Problems with bail never will be resolved smply by searching for 'scapegoats. Very often, when a
problem occurs in the crimind judtice system, the indtinct is to find someone to blame.  Recently,
for example, sections of South Austraias media have been trying to hold magistrates responsible
for overcrowding in the Remand Centre and the City Watch-house.  Whenever the Office has
looked at these issues, we have tended to find that they are system problems, rather than the fault
of any particular agency or group. Magidrates can hardly be blamed for being consarvative in
granting bail if they are not being given access to sufficient information about some defendants.
However, police and legd Aid bodiesin tum can't be blamed for falling to provide such information
if they lack the resources or the powers to collect it; and so on. Generaly, the Office's research
has convinced us that there are few problems in the bal system that can be resolved through
unilatera action by one agency.

Effecting bail reform not a 'one off process

The find mgor lesson from bail research and reform in this state is that change will

be effected incrementdly, rather than on a 'one off bads. Along with other representatives of the
Attorney-Generad's Department, the Office of Crime Statistics now has been associated with quite
a series of ball reviews, committees and working parties. From the research and satistica data it
seems clear that each one of these initiatives Sarting with South Audtrdias first Bail Act, in 1984-
has had some effect. However, the crimina justice system can be remarkably reslient, and not all
changes have been lagting.

Any date that wants to bring about lasting improvement to its bail procedures will have to be
prepared to make this a long ten-n commitment, and not become disillusoned immediately one or
two of the most 'obvious reforms prove ineffective.

Reference

Attorney-Generd's Department and Office of Crime Statistics 1984, Review of Bail in
South Australia, Attorney-Generad's Department, Adelaide.



Practical Problemswith Ball and
Remand

John Murray
Officer-in-Charge, Prosecution Services
South Audtrdia Police

In the firdt letter received to come to this seminar, we were induced to link the difficulties of
ball or remand, to overcrowding in remand centres. Overcrowding by itself does not demondgtrate
a problem in the bail process. it is not a logica premise snce many other conclusions could be
drawn. They include the extra vigilance of police, magigtrates taking the sentencing process more
serioudy or, thet there are insufficient facilities.

It is doubtful whether any one of these by themsdves, or even collectively, reflects the true
gtuation. There are many people in custody who should not be. It is dso true that there are many
people who have been given ball who proved by absconding that they should not have been given
bail. A balance hasto be struck. Last September, 115 people did not respond to bail. Fifty-six
of those were given police ball. That is a Sgnificant figure when you consder police culture and
atitude which you might expect to give rise to a cautious approach. The remaining fifty-nine were
court bail.

These non-gppearance figures might demongtrate that given the 1985 Act, its educationa
component, and the accompanying media attention, that magistrates have become more cautious
than ever before in keeping people in custody.

The old common law position rested on a primary consderation of whether or not that person
would appear in court. Section 10 of the South Augtrdian Bail Act has many more considerations.
Indeed, the presumption of innocence or the presumption to bail tend to be engulfed in other
consderations from the gravity of the offence; whether or not the person would abscond or offend
agan; down to the very broad and encompassing provision, ‘any other relevant mattee. Now what
that Act does, in effect, is give the magidrate or judge, or bail authorities (including police), much
more discretion than they ever had before. And if these provisions are so broad as to dlow that
wide discretion, what happens thereafter is that you have to have efficient, progressive, enlightened
policy within departments. If the Statutes are not tight, or the criteriaimprecise, you have to rely on
the department's themselves to make up for the deficiencies. In effect, you have to rey on the
departments policy, but, more importantly, the players in the field, the lega services people who
respond to the bail applications, the police prosecutors and the crown prosecutors who make
applications for bail. You have to rely on these people and these organisations to make sure that
the job is done properly.

Recently, the newspapers carried a sory which, if true, reflects my concern. It seems a man
who had been charged with a smple offence of larceny (shop-lifting) was granted, quite properly in
the circumstances, bail with one surety, because he lived interstate. But what happened thereefter
Seems unfair because he remained in custody, as he was unable to meet the surety condition. He
languished there for some day before it was brought to anyone Is atention. The Act itsdf dlows
for review. But what the Situation there lacked was someone with due sensitivity to pick up the fact



that there was a man who was, in effect, serving a sentence for a crime that would probably attract
afineor abond. That issmply not fair.

There is a red need for more sengtivity in systems within departments.  There is something
about a police culture that provides a perspective that probably no other department has. This
becomes sgnificant where police are bail authorities. If you are involved for eight hours of a shift,
forty hours a week, chasng law breskers, writers on policing say it is quite naturd for police to
expect punishment at the end. Otherwise, police from this one dimenson would see it as wasting
ther time. Police attitude, many say, includes a high degree of cynicism and authoritarianiam. I
that is true, and there is probably a tendency towards this in operationa police, how vdid are the
submissions made by policein relation to bail? Thisisacritica issue when you consder that one of
the ball authorities within the Act is the sergeant of police a a police gation, who has the
information before him to decide whether or not police bail will be granted. A clue to their attitude
is contained in the figures of that one month in Addaide Magidtrate's Court, mentioned before,
where fifty-sx people were given police bal and they did not tum up. These figures, in fact,
suggest quite alibera gpproach.

There are two broad checks within the Police Department to try to cure that tendency towards
authoritarianiam and cyniciam.  One is the sergeant himsdf: it would be fair to say that ten years
ago, the attitude of the Watch-house was typicaly one of, 'Y ou're realy going to have to prove you
deserve bail before you do get it', reverdang that common law basis of the presumption of
entitlement to bail . What has happened with the enactment of the 1985 Act, and certainly the
growing change towards bail generdly, is that sergeants of police have become better educated
and more amenable to gpplications for bal. Another very good reason is a further check which
takes place. There is entittement, as there was before, to have a Judtice review and even a
magidirate in gppropriate circumstances.

Another check is internd, at the police prosecutor level. While the field operator might give
many different reasons why the person should not be granted bail, the police prosecutors provide
that find filter before the matter is put before the court. Asin every wak of life, there are some
unfair and heavy-handed comments made by field operators as to why a person should not be
given bal. | try in my capacity, to sort that out, to present a more objective gppraisal to be put
before magidrates through the police prosecutors. And you might say again, wel police
prosecutors are only former operators from the field and while that may be, true, it does not take
long for a police prosecutor under the scrutiny of magistrates to be compelled to be candid, frank
and open in court, for they will not last there unless they meet these criteria Bail should definitely
not be |eft to the police done.

My recent experience is that there are undue delays in the process before the court, sometimes
brought about by police prosecution. Forensic evidence is required more and more often in serious
cases nowadays and the Forensic Science Centre is unable to meet the demand promptly. There
have been cases in the past where a person has spent too long in gaol while the police prosecutors
get together a brief, awaiting forendic evidence which can take many months. That, quite Smply, is
not fair. One of the benefits of inter-departmentd liaison isthat we will talk about these things. We
now intend to give priority to andyss of forensic evidence reated to persons remanded in custody.

It is of concern that people, given the presumption of innocence, do remain in prison for long
times while waiting for the prosecutor to get his brief together. The problem is compounded by a
Full Court decison which says that the police prosecutors must present al the relevant facts
before the matter is placed a committa stage. 1t may @l be in this interdepartmental committee
that some sort of compromise is reached there where we ‘can commit, short of the full evidence,



especidly where aperson isin custody but only with the undertaking that evidence will be avalable
in due course.

A second main concern lies in the bureaucratisation of the system given the broad and very
subjective criteria in Section 10 (and its equivaent in other states). It could appear that once the
machine garts, it isimpersond and insengtive, dlowing, for example a person to remain in custody
for the regulatory time of five days where bail has been given with a surety that cannot be met.
Within the Process, it needs someone or some process to be adapted, to give due sendtivity to
these people who do not make use of the provisions the Act In some cases, they do not know
wha provisons are available, even though the Act requires tha they are given pamphlets, for
example, which explain these matters. | have given my concerns about police attitude: if there is
police cynicism, it can arise from the fact that of the people they arrest, 90 per cent plead guilty and
of the matters that go to tria, over 90 per cent are found guilty. Now they might argue, perhaps
correctly, that it's not so much cynicism as a hard redisation that people they put before the court
tend to be guilty. Consequently, from the hundred or so people who did not answer bail in that
month in the Adelaide Magigtrate’ s Court, there can be a criticism of the bench of naivety.

In conclusion, these are the issues of most concern. There is need for continuing and ~ better
education within the police about the principles of bail and the sengitivity that should be afforded
individuas within the bail system. There should be an introduction of a system to recognise ddays
in getting matters before the court-a Situation which is known to be chronic in Magigtrate's Courts
throughout this country. Legd service authorities come there with ten, twelve or twenty cases, and
the magigtrates believe when they hear the facts, that they've heard it dl before. The cases do not
appear individuaised, and the police prosecutors, on the other hand, appear to be repetitive or
dereotyped themsdlves. Ball, it seems needs more room, more time, and consderation. Thereis
aso avery red need for prompt revision of cases where conditions have not been met. Theinter-
departmenta committee must consider issues which can be cured through liaison between
departments. | join with those magidtrates, who express the view that the listings in the Magigtrate's
Court aretoo busy. Due consideration needs to be given to that very important issue of whether a
person will be given liberty or will remain in custody. Because insufficient timeis given to that
question, we're not doing it a al well. If it is extra personnd, judiciary or prosecutors who are
required, so beit. It hasto be addressed.



Ball or Remand-The Civil Libertarian
Perspective

Russd| Jamison
Barrister and Solicitor
Presdent South Austrdian Council
for Civil Liberties

This presentation will describe the procedures that follow arrest in South Audtraia, to point out
certan aspects Of this procedure which violate fundamentd civil liberties, and to recommend
changes that the South Austrdian Council for Civil Liberties believe are needed.

Arrest And Detention

In South Audtrdia a person is not entitled to gpply for ball immediatdy upon arest. Arrested
persons may be detained pursuant to s.78(2) (b) of the Summary Offences Act 1953 or if not
detained may be held in a police lockup before being transferred to a watch-house. Once in the
watch-house a prisoner is entitled to gpply in writing to the officer in charge or a police officer of
the rank of sergeant or above, but once refused the prisoner may be held in the watch-house up
until noon of the next working day before he has to be brought before a justice when he may apply
for bal. If this' dso impossible a procedure for an gpped by telephone to a magidtrate is provided
for. Is Even once bail has been granted the police can defer releasing -the person for up to 72
hours by gating to the bail authority that a review will be gpplied for.

We bdieve that this procedure takes far too long and that two justices or one
magistrate should be ‘on cdl’ a dl times to adjudicate bail applications independently,
and that a prisoner should be entitled to so gpply at any time following arrest.

We believe that detention is a fundamenta breach of civil liberty.

Eligibility For Bail

There is no law guaranteeing citizens the right to be at liberty - it is the custom, but there is no law
or Conditutiond guarantee, only a rebuttable presumption in favour of bail being granted after
liberty islogt. Section 10 of the Bail Act 1985 dtates ‘the bail authority should, subject to this Act,
release the gpplicant on bal unless, having regard to (any relevant matter) the bail authority
considers that the applicant should not be released'.



We bdlieve that liberty should be the right of every person.

We bdlieve that no bail authority should deny that right except in specified
circumstances proved on the balance of probabilities.

Reasons For Refusal

Section 10 of the Bail Act sets out a sdlection of reasons for refusing bail to which the bail authority
can have regard: namdly, the gravity of the offence, the likelihood of absconding, reoffending or
interfering with evidence, witnesses or police enquiries, protection of the victim, need to protect the
applicad medicd requirements of the applicant, prior contravention of terms or conditions of bail
and 'any other relevant matter'.

The Third Report of the Crimind Law and Pend Methods Reform Committee of South
Audrdia (Mitchdl Committee) in 1975 adds to the ligt of other rdlevant matters the probability of
conviction, the likelihood of the liability to severe punishment, the character and behaviour of the
accused and the nature of his abode and tiesin the Sate.

The Mitchdl Committee recommended that a court not refuse ball in order to fecilitate
police enquiries (instead it recommended detention provisons). The legidation includes
both the detention laws and ball refusd on the grounds that the accused might hinder
police enquiries. We believe that continuing enquiries should not be a factor in
determining bail.

We bdlieve that the gravity of the aleged offence, per sg, is no measure of whether a
person will gppear for trid and should not be a consderation in determining bail.

In our experience the 'likelihood of absconding' has been held to mean 'likely to leave
the state’ and this should not be a determining factor. Instead the automatic provison
in every ball agreement not to leave the sate (s.11(6)) should be abolished, the fact
that a person has no fixed address, resdence, or family ties in South Audrdia should
not determine whether a person is granted ball. Surrender of passports should be
aufficient reply to evidence of intention to leave the country.

We bdlieve that the need which the gpplicant may have for physica protection or
medica or other care should not be grounds for refusing bail but may be the subject of
gpecid conditions on ball.

We believe that the falure to comply with terms or conditions of bal on any previous
occason should not be a factor unless the breach is substantid and fundamental and
that a amilarity of circumstances exists that makes it probable that such a breach is
likely to reoccur.

We bdieve that bal should never be refused in offences where prison is not a
prescribed penaty or is unlikely to be gpplied or would be likely if applied not to
exceed the time for which the prisoner islikely to be held until trid.



Conditional Bail

The bail authority can impose one or more conditions upon granting bal. These are that the
gpplicant agree to reside at a specified address, not to gpproach victims or witnesses, to be under
the direction and supervision of the Department of Correctional Services, to report to police a a
specified time and place, to surrender his passport and to any other conditions as to conduct.

Further, the ball authority may require the gpplicant to give written assurances from a number
of acceptable persons that he or she will comply, as well as requiring the gpplicant and guarantors
to be liable to pay a specified sum upon breach to pay such sum into court as a precondition to
being released.

We bdlieve that requiring that a fixed sum be paid ether as a precondition or promise
whether by an gpplicant or a surety as a condition of ball should be abolished. No
person should be denied release once bail has been granted because of his inability to
meet pecuniary conditions. The pendty for breach of bal should be determined by
reference to the seriousness of the breach and the effect, including the cost to the public
of such breach. The pendty should be determined at the time of sentencing or
discharge.

The Bal Act and more recent home detention provisons deny the bail authority power to
impose conditions of supervison, including home detention, except upon the Crown's gpplication
or consent. In practice the justice indicates his willingness to release the applicant on supervison or
home detertion. The prosecutor, who has dready opposed ball, is then asked if thet is dl right
with him. The answer is predictable

We believe that the prosecutor should not have the power to deny supervison or home
detention.

Further Congderations
Availability of Facilities

Currently the Remand Centre isfull and al persons denied bail in South Australia can expect to
spend on average 3 to 7 daysin a police lockup or watch-house before being removed to gaol.
The lockups are generally exposed to the weather. Most remandees will spend thar initid timein
the Angas Street Watch-house where there are minima facilities.

We bdlieve that no prisoner should be remanded in custody unless the bail authority is
assured that basic human requirements will be met. Police lockups and the Angas
Street Watch-house do not meet these requirements at the present time.

Court and Prosecution Delays
Before acommittal proceeding can commence the prosecution must produce statements of

witnesses. Inordinate delays have been evident in cases where ball has
been refused.



We believe that in cases where ball is refused witness statements must be served on the
accused or his representative not more than 14 days from the date of arrest.

Waiting timesfor trid vary from court to court. An accused who can have his charges disposed
of summarily can usudly get a trid within two to five months depending on which Magidrates
Court he or she is charged in. 'Me waiting time for a trid in the Digrict Crimind Court and the
Supreme Court of South Australia can exceed 12 months from the date of arrest.

We bdieve that an early tria date should be the right of every remandee and that
except in exceptiona circumstances persons should be entitled to ball if atrid cannot
be commenced within Sx months of arrest.

Reference

Crimind Law and Penad Methods Reform Committee of South Audtrdia 1975, Court
procedures and evidence, Third Report, (Chair, Justice Dame Roma Mitchdl), Government
Printer, Adelaide.



TheVictim's Second I njury-Bail
Instead of Remand

Kate Hannaford
Victimologist
Victims of Crime Sarvice Inc
South Audrdia

Many victims of persond crime experience a loss of equilibrium, things start faling gpart, their
sense of trust has been destroyed; their belief that the world is a safe, predictable place has been
eroded. The victim's injury was not an accident: it was the direct result of a conscious and
malicious intent of another human being.

Initidly, victims are very vulnerable and do not function in their norma coping manner. They are
frightened and fear is one of the most difficult emotions for victims to control. Being the victim of a
persond. crime is extremely dressful - often beyond the sress level of most people. When the
offender goesto court to apply for bail the victim isin an extremely stressful Sate.

At this stage a victim often suffers a 'second injury’; that isared perceived rejection and lack of
support from the community, welfare agencies and the courts. Because of the victim's heightened
vulnerahility this second wound is a further violation and delays the healing process.

For the past nine months | have been working with victims & the Victims of Crime Service
(VOCS) and the agency has been approached by many victims who are dissatisfied with the
outcome of bail gpplications. It is not my intention to comment on the question 'bal or remand.
My presentation is confined to a personad perspective based on my recent experiences with
distressed victims.

Twenty-two years old Susan, a single mother of two, came into VOCS in July. She had been a
recent victim of an armed hold-up in which two masked and armed bandits had broken into her
house at 2 am demanding money for drugs.

One man had sat on her with a loaded gun pointed at her head demanding the names of drug
deders and some cash. She knew no dedlers but gave the telephone numbers of some of her
friends in the hope her assailants would go. As they were leaving the kitchen, one of the intruders
shot a bottle of whisky to smithereens. These juvenile offenders were given bail, with a condition
that they were not to approach Susan. However, Susan was terrified for her own and her
children's safety. She was convinced that they would want revenge; firgly, because she was
respongible for their arrest and secondly, because she had given them bogus tel ephone numbers on
the night of the assault. Susan's parents contacted me because they were so worried about their
daughter's safety and it was decided that she should gpply for aHousing Trust transfer. A transfer
was granted but in a suburb far awvay from her present location. A move would have adversdy
affected her children's education and the close contact she has with her parents. Susan remained in
her house and purchased a home security system for $1200. She hopes to pay for this from her
crimind injuries compensation clam.

Another victim, 76-years-old Anna was knocked down in the street where she had lived for 28
years and her handbag was snatched. Three of her teeth were broken and lacerations to her face
required twenty gtitches. These offenders were apprehended and Anna had to identify one in a



police identification line up. Similarly, Anna was terrified when these offenders were released on
bal. She was not informed by the police whether the offenders were on bail or remanded in
custody. In my experience, many victims are not notified of the outcome of bail proceedings.

My third example involves an erswhile colleague of mine, Mr. C., a former probation and
parole officer, who awoke one night to hear his old, beloved Volvo being sarted in the driveway.
Displaying great courage, Mr. C. raced outside and pulled the offender from the driver's seat. At
the same moment he fet something cold and hard pressed againgt his somach-a pistol. Previous
army experience stood Mr. C. in good stead and he disarmed the would-be felon before making a
citizen'sarest. The pistol was atoy replica

When this offender was released on ball Mr. C. was angry as he consdered that such an
offence warranted the offender’s remand in custody. Mr. C. was fearful for his family's safety and
dept with a pistol under his pillow for some months. Mr. C. was concerned thet the victim would
want revenge and that he would return elther done or with mates to inflict further damage.

In this particular case | knew the offender. As his probation officer | was supervising him for a
previous offence. When spoken to about the incident he had no recollection of the house location;
it was a spur of the moment drunken decision to take the car as hisinitid stolen car had run out of
petrol and he had thirty kilometresto get home. Mr. C.'s car was visble and the keys were in the
lock!

From my experience | consider that victims worry unduly but undersandably when they have
been victimised by an unknown offender who is granted bal. Ther fear of further crime far
outweighs the actudity. However, when the victim is known to the offender, he/she is often in
danger. Such was the case of a woman in the North Adelaide Women's Shelter whose defacto
husband had been bailed after an assault on her. She was advised to stay locked insde the shelter
for some days because the offender knew her whereabouts and could have inflicted further physical
damage. He, on the other hand, was at large and free of concern for his persond safety.

The South Audrdian Government has recently adopted seventeen rights of victims of crime.
Two of these are:

The victim should be entitled to have his/her need or perceived need for physical
protection put before a bail authority ...

and that

The victim should be advised of the outcome of all bail applications and be informed
of any conditions of bail which are designed to protect the victim from the accused.

The universal enforcement of these principles will help the victims. However, victims are
traumatised by persond crime and with few exceptions continue to suffer when the offender is
released on bal. The rea or percelved fear continues to exist whatever the conditions of ball
determined by the court.

Asthefirg of the seventeen principles Sates,

Victims are to be dealt with at all Timesin asympathetic, constructive and assuring
manner.

In conclusion, victims want to fed safe, we must al endeavour to ensure this
badc human right.
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T his paper is a comparison of sdected topics in the bal laws of dl Audrdian
jurisdictions as of 1 December 1988. Although in most jurisdictions severd

datutes and their amendments have some bearing upon bal the rdevant laws
consg principdly of the Bail Act 1977 (Vic.), Bail Act 1978 (NSW), Bail Act 1980
(Qld), Bail Act 1982 (WA), Bail Act 1982 (NT), Bail Act 1985 (SA), Justices Act 1974
(Tas), Magistrates Court Ordinance 1930 (ACT). New bal legidation is under
consderdtion in the laiter two jurisdictions. The focus of the paper is pre-trid bail as it
pertainsto the lower courts.

A Congtitutional |ssue

One provigon of the Augraian Congdtitution has been applied to a bail matter in two States.
In Rv. Loubie (1985) the Supreme Court of Queendand declared invaid a provison of
that sate's Ball Act which prohibited granting bail to a person ordinarily resding outsde
Queendand, unless cause was shown why it should be granted. This amounted to reversng
the normal burden of proof to the disadvantage of the out-of-state resident.

The Court found that such areversd violated s117 of the Australian Congtitution, which
requires that a subject resdent in any state not be subject in any other state to any disability
or discrimination which would not be equdly gpplicable to him if he were a resdent of the
other state. Both distance of resdence from the court in which the defendant is to appear
and intent to leave the date of jurisdiction are accepted by the Court as reevant
congderationsin granting bail. However, the Court reasons, the problem with the provison
a issue is not its purpose. The problem is that, by sdlecting resdence as the criterion for
applying the statutory disadvantage, the legidation chooses the exact sandard prohibited by
s117, resdence in another state. It is therefore contrary to the Australian Congtitution and
henceinvalid.

Later the Supreme Court of Victoriain DPP v. Spiridon (1988), agreed with the
reesoning in the Queendand case and declaed the existing Victorian provison
conditutiondly invdid. It was subsequently repeded by the Magistrates Court
(Consegquential Amendments) Act 1988.

! Thisis a greatly condensed version of Professor Devine's major monograph Bail in Australia
published by the Australian Institute of Criminology in 1989 and written while Professor Devine

was a Fulbright Scholar at the Institute.
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Eligibility For Bail

Most Audrdian jurisdictions have some form of right to bail or presumption in favour of bail.
However, these differ consderably in extent and forcefulness.

The bal laws in two jurisdictions, New South Waes and the Audrdian Capitd
Territory, create certain nearly unqudified rights to bail for lesser offences. The New South
Wales Bal Act [s8, s51] crestes a right to bail for dl offences not punishable by
imprisonment and any other summary offence specified by regulaion. In the ACT the
Magistrates Court Ordinance [$99(1)(b)] provides for the mandatory granting of bail to
those committed for tria for an offence for which the possble imprisonment upon a first
conviction does not exceed sSx months.

In addition to the right to bail for minor offences, New South Wales [s9(1),1A,(2)]
creates a presumption in favour of ball being granted for dl other offences except those of
faling to appear to answer bail for other than certain minor offences, robbery with violence
or an offensgve wegpon, serious drug charges, and domestic violence charges. This
presumption is removed [$9(1)-(2); s32] if the court is satisfied thet it is judtified in refusing
bal based on the specified criteria (examined below) which are to be consdered in
assessng ball gpplications.

The combination of right and presumption of bail in New South Wales has contributed
to afairly constant rate of release on bail over the three calendar years 1984-1986. Based
on the bail status at find appearance in loca courts for generd offences, about 7 per cent of
defendants remain in custody (7.1 per cent, 7.1 per cent, and 6.9 per cent respectively), just
over 64 per cent are released on bail (64.4 per cent, 64.9 per cent, and 64.4 per cent
respectively), and about 28 per cent are dlowed at large without bail (28.5 per cent, 28.0
per cent, and 28.7 per cent respectively) (NSW Bureau of Crime Statistics and Research
1985-87).

The law in the ACT [59(1)(a)] creates no comparable presumption of bail. Non-
capital cases not covered by the right are treated in purely discretionary terms. However, a
common law presumption of ball applies. As stated at page 78 in Burton v. R(1974), 'In
any ordinary case bail should be granted and it is for the prosecution to make a clear and
positive case for refund of bail'. Those charged with capita offences may be admitted to
bal only by ajudge of the Supreme Court [s98]. No presumption of bail exists in capita
Cases.
The combination of right and presumption in the ACT contributed to a result at fina
appearance in the Court of Petty Sessions during the calendar year 1986 whereby bail was
denied to 2 per cent of the defendants for whom it was considered (74 of 3741).

Wha is varioudy termed a prima facie right or a presumption is provided by the
legidation governing bail in four additiond jurisdictions. Regardless of the terminology used,
the legidation is cast to direct that the accused shdl be granted bail unless specified
conditions gpply. In Victoriathisis conceptuaised as aprimafacieright. In South Audraia
and the Northern Territory it is viewed as a presumption. Both concepts have been applied
in Queendand.

The exceptions to the prima facie right to bail in Victoria [s4(2)(8)] and Queendand
[s13(8)] have large areas of smilarity. Both reserve treason and murder cases for Supreme
Court judges only. Queendand [s13] adds to this reservation piracy with violence or
wounding, aggravated demands upon government agencies with menaces and specified drug
offences. However, it provides an exception when both the prosecutor and the court are
satisfied that the case can be dedt with summarily. Victoria [s4(2)(ad)] also creates an
exception for specified drug offences but rather than reserving them for the Supreme Court
the relevant provison directs that bail shal be refused unless exceptiona circumstances
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judtify bail. In both Victoria [s4(4)(a),(c),(ca)] and Queendand [s816(3)] dike, further
exceptions to the presumption of bail apply to persons who have been charged with an
indictable offence while at large awaiting trid on an indictable offence, or who have been
charged with an indictable offence involving the use or threatened use of firearms, offensive
weapons, or explosives. In these instances the court isto refuse bail unless the accused can
show cause why detention in custody is not judtified. Victoria [s4(4)(c)] specificaly
mentions aggravated burglary in this context.

Smilarly under the Victorian law [s4(2)(c)] bail is to be refused to persons in custody
for faling to answer bail unless they can satisfy the court that the falure was beyond their
control, while Queendand [s16(3)(d)] applies the same approach to dl Bail Act offences.

Both Bail Acts [Vic. s42)(d) and Qld s16(1)] additionaly direct that bal shdl be
refused if the court is satisfied that release of the accused would entail an unacceptable risk
of one of the Situations resulting which are explained below as consderations in granting bail.

South Audrdia [s10] handles the exceptions to its presumption of bail with a less
detailed statement, which combines elements of both the exceptions and the consderations
in granting bal. The result is a statement which leaves courts more discretion both to grant
and deny bail in the circumstances covered. According to the South Audtrdian statute, bal
is to be granted unless, in light of the factors given below as consderaions in granting bail,
the court consdersit should not be granted. No crimes are specificaly exempted from ball.

The South Audrdian presumption of bail contributes to the result for 1986 that, of
defendants who are dedlt with in courts of summary jurisdiction regarding bail (that is those
with two or more court hearings), 92.2 per cent were granted bail while 7.3 per cent were
remanded in custody. Of those committed for trid, following the find committal hearing, 85
per cent were released on bail, 3.4 per cent had been refused bail, and 11.6 per cent were
otherwise in custody (SA Office of Crime Statistics 1987a, 1987h).

In the Northern Territory a presumption of bail is created [s3(1)-(2); s24] in terms very
smilar to the presumption section of the New South Wales legidation. In contrast to New
South Waes, no right to bail is provided for minor offences. However, only murder and
treason are exempted from the presumption. In murder cases, because of the gravity of this
offence and its punishment, if the evidence is such that the accused might be convicted, bail
israrely to be granted. In this Stuation the presumption is reversed. Unless the accused can
show speciad or unusud circumstances indicating thet it should be granted, it will be refused.

Two dates, Tasmania and Western Austraia, have no statutory presumption regarding
bal being granted. However, in R v. Fisher (1964), the Tasmanian courts adopted the
reasoning of R v. Light (1954) regarding bail applications. Theat last case dates that, ‘if
there is any presumption here, it is a presumption in favour of the granting of the bail' (p.
157). It goes on to find a prima facie right to be at liberty until convicted, and concludes,
therefore, that the burden of showing that this right should not be given effect rests on the
Crown.

The Wegtern Audrdian Bail Act of 1982 has not been proclaimed at the time of writing
but is expected within the year. It contains no prima facie right to bal or presumption of
bail, athough the Law Reform Commisson of Western Audtrdia (1979) had recommended
that a qudified right (though not a presumption) be introduced. An accused in Western
Audrdia[ss 5-7] has only aright to be brought before a court as soon as practicable after
arrest (unless granted police bail) and to have bail consdered. This gpplies whether or not
the defendant makes an application for bail. The satute explicitly states that, ‘the grant or
refusa of ball to a defendant, other than a child, who isin custody awaiting an appearance in
court before conviction for an offence shdl be at the discretion of the judicid officer . . .".
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Condderations to guide the exercise of this discretion are stated. However, these are
in more negative terms than in those jurisdictions having a right or presumption. The format
where a right or presumption exigs is typicdly that bail shall be granted unless reasonable
grounds exigt to believe that a specified condition applies.

Asin other jurisdictions, ball for certain offencesin Western Audtrdiais reserved [S15]
for ajudge of the Supreme Court. These include treason, piracy with violence, and murder.

Consderationsin Granting Bail

As indicated when congdering digibility for bal, certain specified consderations are to be
reviewed in the granting or denying of bal. In mog jurisdictions these factors, where
present, will defeat any exiging presumption of bal. In dl instances they are intended to
guide decisons about ball.

Audrdian jurisdictions bresk down into four clusters based on smilarity in the way
these considerations are conceptualised and expressed in their respective ball laws. Thefirst
group consists of New South Waes and the Northern Territory. The second group
comprises Victoria, Queendand and Western Audrdia. South Audradia forms a unit in
itsddf. Findly, Tasmania and the ACT depend upon case law to edtablish their
congderations. Within clusters there are some noteworthy differences aswel as smilarities.

New South Waes [s32] and the Northern Territory [s24] have very Smilar
presentations of the consderations which may be influentid regarding bail and what can be
used to evauate the operability of each. The consderaions named are intended to be the
exclusve factors governing the decison, and what can be used in establishing whether the
congderation is operative. In both jurisdictions presence of the specified considerations can
defeat any presumption of bail which might otherwise exis.

Three congderations govern the determination of the granting of bail:

m the probability of the accused's appearance in court to answer ball;
W theinterest of the accused; and
W the protection and welfare of the community [NSW s32; NT s24].

With regard to the first consderation, appearance, four factors may be taken into
account:

B the accused's background and community ties as indicated by residence,
employment and family history, and by crimind record;

B any previous failure to appear to answer bail;

B the circumstances (including nature and seriousness) of the offence, the strength
of the evidence, and the severity of the probable pendty; and

m specific evidence indicative of the defendant's probable appearance.

Regarding the second consideration, the accused's interest, four factors are specified
for congderation:

m thelikely period of pre-trid custody;
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B the need to be free to prepare for appearance in court or obtain lega advice;

B other lawful needs to be free; and

W any incgpacitation by intoxication, injury or drug use or other danger of physical
injury.

In ng the third consideration, the community protection and welfare, three factors
may be considered:

m any falure (or arest for an anticipated failure) by the accused to observe a
condition of bail for that offence;

m the accused's likdlihood of interference with evidence, witnesses, or jurors; and
W the accused's likdihood of committing an offence while on bail.

For this last factor to apply in New South Wales, the likelihood, plus the violence or
other serious consequence of the offence, must outweigh the accused's generd right to
liberty. Thisrestriction isnot specified in the Northern Territory [NSW s32; NT s24].

The Northern Territory [s24(1)(c)(iv)] adds one factor to the assessment of the
community protection not specified in New South Wales. If the aleged offence was
committed againg a child, the likelihood of injury or danger to the child may be consdered.
In both jurisdictions [NSW s32(3); NT s24(2)] dl evidence or information which the court
consgders credible or trustworthy may be consdered. The Northern Territory law
specificdly includes hearsay.

The datements of the congderations governing bal in Victoria, Queendand, and
Western Audrdia are subgtantialy smilar. However, their satus in Victoria [s4(1)-(2)] and
Queendand [<9, s16] differs from that in Western Audtrdia[Sched. Pt. C(1)]. Whereasin
the two former states these congderations are in the context of a presumption of bail which
they may counterval, in the latter they are principles governing discretion. A further
difference is tha while Victoria and Queendand require a court to be satisfied before
denying bal that an unacceptable risk exists of one of the condderations eventuating,
Western Audtrdia only requires that such a consideration may eventuate.

The firgt area of congderation in dl three jurisdictions concerns the likdihood that the
accused would fal to gppear to answer ball, commit an offence while on bail, endanger the
safety or welfare of members of the public (Western Audtradia adds here the property as
well), or interfere with witnesses or otherwise obstruct the course of justice with respect to
himsdf or another. The second condderation in dl three jurisdictions is the need for the
accused to remain in custody for his own protection. Thus, these two congderations form
the basis of similarities among Victoria, Queendand, and Western Augtraia

[s16(2)(b)] is that the acquistion of sufficient information to deude about any of the
consderations in granting bal has not been practicable. Queendand specifies that this
condderation isto be used with aview to getting the requisite further information.

Western Audtrdia [Sched. Pt. C] adds three considerations of its own to the basic two.
Its third congderation is whether the prosecutor has put forward grounds for opposing balil.
Its fourth congderation is whether during the period of trid there are grounds for believing
that, if the accused is not kept in custody, the proper conduct of the trid might be
prgudiced. The fina and clearly desrable congderation is whether any condition of ball
which might be imposad could diminate a possble grounds for denying bal under the
consderations aready mentioned.
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Victoria [s4(3)], Queendand [s16(2)], and Western Austrdia [Sched. Pt. C 4,63]
additiondly specify four smilar factors to be used in evaduating the congderations for
granting ball. Western Audtradia adds additiona components to two of these. The firg
common factor concerns the nature and seriousness of the offence. Western Audrdia
appends to this the probable method of deding with the offender if convicted. The second
factor to be used concerns the character, antecedents, associations, home environment, and
background of the accused. Western Australia supplements this factor with the defendant's
place of resdence and financid pogtion. The third factor is the history of any previous
grants of bail to the accused, and the fourth is the strength of the prosecution's evidence.

InRv. Sanghera it was held that to be used in bail determinations evidence needs only
to be credible or trustworthy under the circumstances. It need not be admissible under the
rules of evidence. Virtudly identical provision is made by both the Victorian [s3(e)] and the
Queendand Bail Act [s15(€)]. The Western Audtradian statute [s22] provides for the use of
evidence which would not normally be admissble.

The South Audrdia Bail Act [s10(1)] specifies as consderations for granting ball a
mixture of what esewhere are trested as bal congderaions and factors to be used in
assessing these. Included are provisons similar to those seen in other jurisdictions regarding
the gravity of the offence, the likely conduct if reeased of the accused, the accused's need
for protection or care, and the bail higory of the individua. One congderatiion which
deserves particular comment in South Audtrdiais that if the offence had avictim, the victim's
need or perceived need for physica protection from the accused should be regarded in the
bail decison.

The condgderations in the bail decison in Tasmania are sysematicaly sated in R v.
Light, which is adopted by the Tasmanian courtsin R v. Fisher. The consderations thus
edablished are generdly smilar to those etablished in the New South Wales legidation.
The firg of these is the likelihood of the accused's presence for trid. Subsidiary factors in
this assessment are the nature of the crime, the probability of conviction or strength of the
evidence, the severity of the possible punishment, and the bail history of the defendant. The
second consderation is the safety of the public and the security of its property. Subsidiary
to this are the character and antecedents of the accused, including any record generdly, and,
particularly, any record of offences whilst on ball. If the offence presently charged would
have been committed whilst on bal the strength of the case becomes a factor in this
assessment. The final congderation is any preudice to the accused's defence if not free to
prepare it, and perhaps if not free to legaly earn money to pay for it.

The condderaions given in R v. Light would dso apply to bail in the ACT. In
addition, a discussion of bail considerations by the Supreme Court of the ACT is provided
inBurton v. R (1974). This case begins from the premise that, The principal consideration,
and in many cases the sole consideration, should be whether, if granted ball, there is a
reasonable likelihood that he will be present at the hearing of the charge. The opinion goes
on to explain that the fact that the accused may possibly commit a crime while on bail is not
normaly a factor of great weight adverse to bail. It should not be readily assumed that a
defendant might commit a further offence. Moreover, if an offence is committed it can be
dedlt with by the norma crimina law. However, where the consequence of the crime that
may be committed while the accused is on bal is sufficiently serious and of sufficiently
widespread effect, the possibility can become an important consideration. The protection of
the public overcomes the presumption of liberty on bail of the defendant.
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Terms of Bail

Probably the sngle most important eement in defining any bail system is the form that ball
takes. In other words, what incentives or controls are relied upon to assure that the accused
will appear when required and will behave as directed in the meantime? With regard to the
principal form of ball employed, four types of sysems can be identified in common law
basad countries, although completely unmixed examples of any form arerare.

m Bal may rdy for its incentive on a financid recognizance, a pledge of money
which if the accused defaults the accused and/or his sureties will forfeit.

B |t may rely upon the impogtion of non-financia conditions of bail to control the
defendant's conduct so as to reduce the chances that the accused will fail to
appear or otherwise engage in misconduct while on bail.

B [t may rely upon imposing acrimina pendty upon absconding.

B A cash depost may be required of the defendant and/or sureties for the
defendant which is forfated if the accused fals to appear. Each of these
gpproaches is employed in a primary or secondary capacity in some Audrdian
juridictions.

Based on the provisons of the laws themsalves, four Audrdian jurisdictions present
predominantly recognizance-based systems. Victoria, Queendand, Western Ausdtrdia and
the ACT. All contain, however, varying degrees of mixture with other forms of bal. The
recognizance system is the origind common law sysem which existed in England from a
least the seventeenth century until the 1970s. Because of its export with the common law in
English aress of influence, it remains the most frequently encountered bail form in common
law influenced countries.

Though by no means totadly unmixed, probably the purest example of the recognizance
system to be found in Audrdiaexigsin the ACT. However, legidation to restructure bail in
the territory is currently being prepared.

If a defendant fails to appear in answer to bal under the current ordinance, the
recognizance of any surety is dso forfeited. An arest warrant can be issued for the
accused. If asecurity has been given ether by the accused or by a surety, it isforfaited. In
each ingtance the court has the authority to forfet in whole or in part. Subject to certain
limitations, the court may theresfter adjust or revoke the forfeiture on the gpplication of the
person agangt whom it was levied if cause is shown why this should be done. If the
accused violates a non-financia condition of conduct while on bal or the magidrate is
satisfied that reasonable grounds exist for beieving that the accused will violate the
condition, a warrant for the accused's arrest may be issued. The defendant may then be
remanded in custody or released on the same or altered terms of bail [S77; s78; s80;
S248B; s248C; s253; s254].

Three Augrdian jurisdictions have generdly smilar principaly recognizance-based ball
sysems: Victoria, Queendand, and Western Australia  Each of these states provides a
liging of the forms ball may take, graduated by the severity of imposition crested by the
form. Each then directs that no more onerous form shall be imposed on the accused than is
warranted by the public interest consdering the nature of the offence and the circumstances
of the accused. In dl three jurisdictions release of the accused on his own recognizance, or
undertaking to forfeit a sum of money if he absconds, is the firs and basic dternative.
Second in Victoria and Queendand is the accused's undertaking supplemented by a deposit
of money or other security of stated vaue, whereas in Western Audtrdia the second
dterndtive is that a surety or sureties enter into a recognizance-type underteking for the
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accused's appearance.  This surety dternative becomes the third option in Victoria and

Queendand. The find option in those two jurisdictions is the accused's undertaking plus a
deposit of money or other security of fixed value plus a surety or sureties. The Queendand

datute provides for a monetary depost by a surety to demondrate the sufficiency of his
means. In Victoria this deposit may be in cash or asset and may be required by the court.

The third option in Western Audtrdia is the defendant's undertaking plus sureties, either or
both with a monetary deposit.  The fourth option provided is like the third but permits
subgtitution of a passhook or its equivaent for cash. The fina option in Western Audrdiaiis
the possibility of the accused and sureties, either or both, entering into a mortgage, charge,

assgnment, or other transaction to secure bail with other property. In dl three jurisdictions
the financia provisons mentioned are supplemented by the possibility, where necessary, of
non-financia conditions regarding conduct being imposad (Vic. s5(2); Qld s11(2); WA s17;

Sched. Pt. D 2]. As with the financiad components of bal, the impostion of these
conditions regarding conduct and residence generaly are Smilar in the three states.

When a defendant fails to gppear as required by his bail, the court may in al three
Sates issue a warrant for his arrest.  In addition, any recognizance or security deposit by
ether defendant or surety is subject to forfeiture athough some procedura differences exist
among jurisdictions on this point.

In al three sates conditions of bail regarding conduct and residence are enforced by
the threat of arrest and revocation of bail. If the police have reasonable grounds to believe
that the accused has broken or is likely to bresk the conditions of bail they may arrest that
individua without a warrant. The accused must then be brought before a magistrate within
24 hours. The magigtrate, if convinced that the defendant has broken or is likely to bresk a
condition of bail, may revoke bail or dter itsterms. For the accused to change his residence
or occupation without notifying the court is a separate offence punishable by three months
imprisonment or $500 fine in Victoria The other two daes rase the maximum
imprisonment to Sx months, and Western Audtraia specifies that both may be imposed. An
additional sanction againgt a defendant's failure to gppear when and where required is
provided in dl three jurisdictions by creating an offence of absconding.

The rdevant legidatiion in New South Waes, the Northern Territory, and South
Audrdia would be dassfied as predominantly within the non-financid conditions form of
bal. In fact, in spite of mixtures of eements of other forms, these satutes are anong the
best examples of that form to be found in any country.

In New South Wales the Bail Review Committee (Parliament of NSW 1976) explicitly
St out to reduce the reliance on monetary bail by providing for release on a variety of non-
financid conditions which must be considered before monetary bail can be employed. This
preference emerges in the legidation. The New South Wales law [s37] and that of the
Northern Territory [s28] are identicd in this respect. In both jurisdictions bail is to be
unconditiona unless the court is of the opinion that one or more conditions should be
imposed to promote effective law enforcement or the protection and welfare of the
community. No more onerous conditions are to be imposed than the nature of the offence
and the circumstances of the accused warrant. Conditions are listed in order of ther
burdensomeness and no condition is to be imposed unless no prior condition or combination
of conditionsis likely to secure the objective sought. Upon the accused's request, however,
any condition can be imposed.

Conditions available [NSW s36; NT s27] begin at the leest burdensome, from
specified non-financid requirements as to the conduct of the accused while on bal. They
then escalate to providing one or more acceptable acquaintances who will gate that the
accused is a respongble person who is likely to comply with the terms of bal. Financid
conditions then follow. These begin with the accused's own recognizance at the least
burdensome level. They can then progress through one or more sureties by recognizance,
the accused's deposit of security, and the sureties deposit of security. At the most
burdensome end of the schedule come the accused's cash deposit, and findly the sureties
cash depost. The clear effect is to force preference to be given to non-financid
congderations over financid.
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The South Audrdian Attorney-Generad's Department's report (1984) prior to the
legidation in that date amilarly daes that legidation 'should place emphass upon non-
financid conditions of ball'. Thisis reflected in the South Audrdian Act [s2(a)-(b)] which
specifiesin greeter detail than the others what some of the non-financia conditions could be.
These include, but are not limited to, resdence a a specific address, not to leave that
address except for specified purposes such as employment or treatment (to be used with
Crown consent only), conditions relating to protection of the crime victim, supervision by a
Department of Correctiona Services Officer (with Crown consent), reporting to the police,
and surrendering a passport.

Although no mandatory priority ligting is given, no financid condition is to be imposed
unless the bail agreement cannot be properly secured by a non-financid condition or
combination of them. Moreover, no condition other than one as to the accused's conduct
while on bail may be imposed unless it is reasonably necessary to ensure compliance with
the terms of bail.

One non-financid condition not gpplying to conduct is provison of acceptable
acquaintances who will state their confidence that the accused will comply with the terms of
bal. Financid conditions that then follow are the accused's recognizance, the accused's
deposit of security, third-party guarantee, and a third-party guarantee with security.

Provisonsin dl three jurisdictions for forfeiture of recognizances or deposits are Smilar
to those in the jurisdictions which rdy principdly on recognizance, with a few noteworthy
variations. The provisonsfor arrest of the accused, either with awarrant issued upon failure
to gppear or without a warrant by the police in cases of violation of other conditions of ball,
are dso amilar, as is the power of the courts to deny or restructure bail in those instances.
The mogt important variaions in this area of the law are found in South Audtrdia where
conditions of bail can be enforced by forfeiture of any recognizance or security deposit that
may have been in force [s11, s15]. Thisisin contrast to the other jurisdictions where arrest
and dteration of bail satus are the only sanctions provided. Like forfeitures elsewhere, the
court may a any time for sufficient reason reduce the forfeiture or rescind it completely.

Asin the primarily recognizance jurisdictions, New South Waes and South Audraia
supplement their non-financia conditions gpproach by creeting an offence of absconding.
The Northern Territory lacks such a provison. The New South Wales provison [s5]] is
worded so that an accused who fails to gppear without reasonable excuse is guilty of the
offence. The burden of proving the reasonable excuse rests on the accused. The
absconding is punishable by up to the same pendlties as the primary offence with, however,
amaximum of three years imprisonment or $3,000 fine.

The crimindisation provison in South Audrdia [s17; s17q] differs from that in New
South Waes and esewhere in that the pendty is worded so as to apply not only for failure
to gppear but a0 to violation of conditions of bail. Although a guarantor (or surety) is not
directly ligble to punishments for the principd's fallure to adhere to conditions of bail, a
guarantor who knows or has reasonable cause to suspect that the principal has faled to
comply with a condition included in his guarantee is obliged to take reasonable steps to
inform the police. Failing to do so subjects the guarantor to a $1,000 pendty. These
provisons give South Audrdia a unique range of dternatives with which to enforce non-
financid conditions of ball.

In spite of the emphasis in these statutes on non-financid conditions, the limited and
somewhat dated evidence available suggests questions as to the extent to which these
systems do actudly function principaly as non-financid condition sysems. A 1980 study by
the New South Wales Bureau of Crime Statistics and Research (1984) of combined police
and court bail indicates that bail is granted unconditiondly in about 65 per cent of cases
where a ball determination is made. It is refused in about 7 per cent of the cases and
conditiona bail accounts for 26 per cent of the determinations. Financia conditions (mostly
recognizances), account for 70 per cent of conditional, or about 19 per cent of the tota, ball
determinations. Non-financid conditions of conduct were employed in only about 4 per
cent of the conditiond, or 1 per cent of the totd, bal decisons. In the remaining 26 per cent
of conditiond bails, non-financia acknowledgement of the accused's responghbility by an
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acceptable person was employed. This equals 7 per cent of the overal ball decisons.
Clearly, non-financid conditions, particularly non-financid conditions regarding conduct,
cannot be said to be the principal control.

Some indication that the crimina pendty for absconding is ultimately being relied upon
is given by figures from the New South Wales Bureau of Crime Staigtics and Research
(1987) for persons appearing in the lower courts for the offence of fallure to answer their
bail. 1n 1986, over 73 per cent of non-appearance cases received a fine or imprisonment.
Figures are given for only the most serious offence charged.

The low percentage of casesin which non-financia conditions are used suggests thet, in
spite of the fact that the law seems to favour this category of control, the New South Wales
bal system is not in practice a non-financid conditions sysem. Conversdly, the high
percentage of unconditiond bails combined with the indications of use of fines and
imprisonment for absconding from trid on those less serious offences adequate to warrant
ball suggedts that in practice the crimindisation of absconding may be the operative part of
the law. If thisis so, then the New South Wales bail sysem may well be functioning as a
crimindisation system where ball is extensively granted without conditions; but the threst of
crimina punishments are chiefly relied upon as the motive to prevent abosconding

In South Audtralia such figures as are available suggest a quite different pattern than that
of New South Waes, but nevertheless not one compatible with a system of bail based
principdly on non-financid conditions No indication exids of a reiance on the
crimindisation of absconding such as may be the case in New South Waes. Between July
1985 and March 1986, 35 prosecutions for non-compliance with bail occurred, for July-
December 1986 30 occurred, and for 1987 20 occurred (SA Office of Crime Statistics
1986).

Based on the law itsdf, the primary form of bail in the lower courts in Tasmania is
difficult to determine. The magistrate conddering bail is given a generd power to make
orders relating to it [s35(2), (3)(ab)(b)(e)] which clearly permits broad discretion. Only
some of the dternaive possible orders provide controls to motivate the accused's
gppearance. No preferences or priorities are established among these. Pursuant to a 1986
amendment, after the order to be present itsdf, the firgt lisgted of these controls is the
accused's cash deposit. Thisis followed by one or more sureties by recognizance. Findly,
after two possible orders not directed to controlling appearance, the non-financia conditions
controlling the conduct of the accused are listed, such as reporting requirements, or
limitations on movements and socid intercourse. The accused's own recognizance is not
listed as an dternative, presumably to discourage its use after the 1974 amendment which
de-emphasised it. However, it could be imposed under the generad power to impose
orders.

Insofar as any conclusion is possible as regards classfication of Tasmanian bail, the law
appears on its face to establish a principaly cash depost system. Since no priorities are
indicated, this appearance is created in part by the primacy of place among the devices to
compel attendance of the accused which is given to this dternative. The gppearance is
further confirmed by the much greater daboration of the option [s35(3)(ab), (3A)-(3F)]
when compared to that for the other dternatives. The depost required is limited to an
amount sufficient to ensure the presence of the defendant a the specified time and place. In
addition, details of the forfeiture procedure are specified. If the accused does not appear as
required the court is authorised to declare the depost forfeited, athough the possibility that
this will not be done and that it will be refunded to the accused is dso provided for. If the
deposit is forfeted, a two-month period is alowed within which the accused can show
cause to the court why it should be returned in whole or part.
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Sureties. Duties and Rights

The possbility of sureties being required as a condition of bal exigs in dl Audrdian
jurisdictions, dthough they are no longer routindy required in any. Some indication of the
frequency of use of sureties can be derived from figures in the New South Wales Bureau of
Crime Statistics and Research (1984) study where sureties were required in about 6.9 per
cent of the cases examined. However, in spite of the relaive infrequency of the use of
sureties when they are employed a whole area of bal laws not previoudy discussed
becomes involved. These are spelled out in full in Devine (1989) and not further discussed

in this paper.

Recent Developmentsand Trendsin Bail Laws

Devdopments in the law of ball since 1985 provide an insight into recent trends in this legd
area. One of the most important such developments deds with the matter of domestic
violence. The New South Wales Bail (Personal and Family Violence) Amendment Act
1987 dedls with the problem. One who is accused of an offence of domestic violence and
who has previoudy failed to comply with a condition of bail imposed for the protection and
welfare of the aleged victim of the offence loses the presumption in favour of bail. Insteed,
such an individud is not entitled to bail unless the court can be stisfied that the accused will
comply with such bail conditionsin the future.

Additiond factors to be considered in the bail decision according to this amendment are
not only given but are stressed.  Courts consdering bail for such offences are to have
particular regard in domestic violence cases to two factors. The fird is the protection and
welfare of the dleged victim of the offence. The second is any previous conduct of the
accused which affects the likdihood thet the defendant will commit a further domestic
violence offence on the particular victim if granted liberty on bail.

In judtifying the level of onerousness of bail conditions, the interests of the victim are to
be consdered. In addition, in imposing conditions in domestic violence cases, the protection
and wdfare of the aleged victim and the previous conduct of the accused indicative of the
likelihood of domestic violence againg the victim are to receive particular condderation.
The dleged victim dso receives some standing to seek review of a bail decison in domestic
violence cases.

TheBall Act in South Audradia[s11(2)(a)(ii)] does not focus on domestic violence but
does make provision for dl victims of offences. Under the Bail Act 1985 itsdlf, where an
offence has a victim, conditions may be imposed on the bail of one accused of the offence
relating to the protection of the victim. The 1987 Bail Act Amendment provides thet, in
deciding wha conditions to impose, a bal granting authority should give specid
condderation to submissions made by the Crown on behdf of the dleged victim.

Bail provisons pertaining to domestic violence have aso been added in the ACT.
Since these pertain to police bail, however, they are outside the scope of thiswork.

A second category of offences where recent legidation has tended to restrict the
granting of bail is that of serious drug offences. A 1986 amendment to the New South
Waes Ball Act exempts from the presumption of bail various indictable offences under the
Drug Misuse and Trafficking Act (Bail Amendment Act 1986). Severa years earlier a
1981 amendment to the Victorian Bail Act had removed a variety of serious drug offences
from that state's primafacie right to bail (Bail Amendment Act 1981). A 1986 amendment
extended this to comparable drug offences under Commonwedth law. In Queendand the
Drug Misuse Act of 1986 (s60 Sixth Sched.) updated the redtrictions on bail in specified
drug cases contained in the origind 1980 Bail Act.

The only complete bail act enacted since 1985 is that of South Audrdia. Severd
provisons of that act should be singled out in the present context. One such provison
[s17(1)-(2)] isthe use of sanctions beyond arrest to enforce non-financia conditions of bail.
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With regard to the accused, criminal pendties are available. In addition [s7(1)], asurety can
be required to guarantee any specified terms or conditions subject to forfeitures. A surety
under the 1987 Amendment [s173] is also required under pendty to notify the police when
the accused is known or reasonably suspected to have violated a term or condition of ball.
Findly, one condition of bail specificdly listed [s11(2)(a)(id)] is noteworthy. This permits
the accused to be required to reside at a specific address and to remain there and not leave
except for pecified purposes. On the one hand this is clearly highly redtrictive. On the
other, it might permit pretria release in some cases that would be dubious otherwise. It
might aso lend itself to being monitored with eectronic technology.
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Taken from the county jail
By a set of curious chances;
Liberated then on bail

On my own recogni zances.

W.S. Gilbert 1885

W e do not know the ‘curious chances that resulted in the liberation on bail of the
prisoner who subsequently became Lord High Executioner to the Mikado. The

law and procedures relating to bal have, a least until recently, dways been
something of a mygery. Terms like recognizance, remand, respite and estreat are not
understood by everybody in the community, including lawyers, and probably least by those
most closdly affected by them.

This paper is not an expogition of the law on ball. It atempts to identify some of the
problems that arose out of the old law on ball, examines how they have been tackled in
recent Audrdian legidation, notably in New South Waes and Victoria, and looks a
possible gpproaches for bail legidation in the future.

Background to the Bail Acts

Lord Devlin wrate of the right to bail that it was 'indeed curious that fundamenta questions
concerning bail have never been settled’ (Devlin 1960, p. 71). McClemens J, a Judge
greatly experienced in the criminal law and procedure of New South Wales, remarked that
‘the lack of a history of ball is reflected in the lack of written practice as to the exercise of
jurisdiction in the Supreme Court' (McClemens 1969, p. 43).

For whatever reason, it may be taken that the Supreme Courts of the Austrdian states
and territories have an inherent power to grant bail (adthough it may be argued that where the
law on bal has been codified as in New South Waes the inherent power has been
abolished). The power of dl other courts, rdating to bail, derives from statute, including the
power of the High Court to grant bail to a prisoner committed to prison in execution of a
sentence pending apped or agpplication for specia leave to apped (see Chamberlain v. R
(1983) 46 ALR 608).
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In the Queen v. Rochford; ex parte Harvey [1967], Fox J., as he then was, dtting in
the Supreme Court of the Australian Capitd Territory, said at p. 141:

The Supreme Court of New South Wales originaly had the same jurisdiction in
relation to bail as was possessed by the superior common law courts at Westminster
(19 Geo. 1V c. 83, s.3). Asto thejurisdiction of those courts, Stephen, History of the
Criminal Law of England (1883), vol. | p. 243 says:

‘The power of the superior courts to bail in all cases whatever, even high
treason, has no history. | do not know, indeed, that it has ever been disputed or
modified. It existsin the present day precisely asit has always existed from the
earliest times. . .

However, as Roulston points out (1972, p. 469) legidation on bail in England in 1826
and 1835 superseded dl previous legidation on the subject and resulted in a sole criterion of
therisk that the accused will not appear to take histrid.

These datutes were never regarded as part of the inherited law which, according to
Roulston, was not surprising ‘if one reflects on the conditions of the colony of New South
Wales in 1835% ancther reminder of the origins of the Audrdian crimind judtice system in

the pend colony.
Classc definitions of bail fail to accord with the redity. According to Hasbury (4th
edn):

The effect of granting bail is not to set the defendant free, but to release him from the
custody of the law and to entrust him to the custody of his sureties who are to
produce him to appear at histrial at a specified time and place. (para 166)

According to Archbold (24th edn):

If the terms of the bail require a surety or sureties, the defendant is placed in custody
of such sureties, who at common law, could re-sieze him. (para 291)

The idea that a capable adult person may be held in the custody of another person,
gpart from where the detention is pursuant to the established powers of a police officer or
prison authority, is quite contrary to notions of civil liberties and human rights.  Uncertainty
on this aspect of the law is said to have been one of the matters which led to the reform of
ball law in Victoria (Lynch 1987).

Whatever the precise state of the law before the Ball Acts, the Stuation had been
reached where defendants who could, a least in some Situations, be released on bail were
released without the need for asurety. A person who acted as surety sSmply stood to forfeit
a sum of money if the person bailed did not appear at the hearing at the required time and
place, and was not expected to exercise the power of atrue custodian.

The reason for bail reform legidation in recent years in Audtrdia derives from a number
of sources. There has been generd recognition of the disadvantages facing an accused
person who has to remain in custody until determination of the charges. There has been
recognition that the incarceration of a person unconvicted runs contrary to the fundamenta
principle of the presumption of innocence. There has been concern that persons to whom
bail had been granted nevertheless remained in custody because they were unable to meet
the financid conditions imposad as terms of the grant of bail, which meant that the existing
bail system discriminated againg the poor (see generaly Stubbs 1984).

Mr Justice Roden of the New South Wales Supreme Court wrote, shortly after the
introduction of the New South Waes Bail Act 1978:
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It has long been a matter of grave concern to many that the system now replaced, with
its strong emphasis on means, frequently offered to serious offenders the opportunity
of purchasing a chance to abscond, whilst many persons charged with trivial offences
were deprived of their liberty before trial because of their inability to find a surety in
some paltry sum. The greatest achievement of the legislation, in my view, liesin the
considerable downgrading of means as a relevant factor and of money or surety as a
bail condition. The consequence of failure to appear is now, asit always should have
been, that the absconder has committed a punishable criminal offence.

The presumption in favour of bail, subject to stated exceptions, is now formally
recognised as a natural concomitant of the presumption of innocence. The s.9
presumption can, of course, be displaced, and frequently is; but it serves as a
valuable reminder that, subject only to the circumstances specified in s.32(2), refusal
of bail is no longer available as a disguised form of preventive detention.
Preservation of the rights of those who come before the courts unconvicted and
protection of the community from unacceptable risk of serious crime, are the prime
goals of the legislation (Donovan 1981, ix).

The NSW Bail Act 1978 was enacted after the presentation to the Government of a
report by aBall Review Committee congtituted by Mr K.S. Anderson SM., and Ms Susan
Armstrong some two years previoudy. The passage of the Act was expedited by the fata
shooting of a bank manager during a bank robbery by a person then on bail on a charge of
armed robbery and the final legidative product bears witness to those events surrounding the
latter period of its gestation. By contrast the impetus behind bail reform legidation in
Victoria seems to have come mainly from the Victorian Statute Lawv Revison Committee
and certain academic writers, with a particular concern about the uncertain ate of the law
(Lynch 1987). Thisled to the Victorian Bail Act 1987. The principa difference between
the two Acts is that the New South Wales Act is a codification of the law relating to bail (R
v. Hilton (1986) 7 NSWLR 745) whereas the Victorian Act is not, and some common law
principles survive.

Bail legidation has been enacted in dl the Audtrdian states (except Tasmania) and in the
Northern Territory. In Tasmania the subject of bal is treated, athough not
comprehengvely, in a number of atutes. To some extent the Stuation in the Audrdian
Capitd Territory is amilar to that in Tasmania  Apart from common law, the law on ball in
the ACT is to be found scattered through the Australian Federal Police Act 1979, the
Children's Services Ordinance 1986, the Domestic Violence Ordinance 1986, the
Magistrates Court Ordinance 1930, the Crimes Act 1914, the ACT Supreme Court Act
1933, and probably el sawhere.

No one would argue that bail legidation in Audraia has solved dl the problems, and
whilst a number of significant achievements have been recognised, mgor problems remain.
One is that whilgt the reforms have facilitated the granting of bail, prison overcrowding in
Audrdia, paticularly New South Wales, is worse than ever. The delay between charge
and hearing by the court has become greater, contributing to the overcrowding. The other
main cause for concern is that, again whilst the reforms have shifted the emphasis away from
money bail, substantial numbers of persons remain incarcerated pending trial because they
cannot meet the financid conditions of bail.

These two particularly acute problems have led to further efforts to ensure that fewer
persons are kept in custody on remand. On the other hand, because of public perception of
an increase in serious crime, countervailing measures have been taken to redtrict the granting
of ball, at least to persons charged with certain categories of offences and to appellants.
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Istherea Need for Bail Legidation inthe ACT?

A congderation of the matters just mentioned leads to the preliminary question whether bail
legidation for the ACT would smply provide a solution in seerch of aproblem. Thedday in
reaching a date for hearing of a crimind matter is not as great as in most other parts of
Audrdia  Prisoners on remand are, generdly spesking, not held in the overcrowded
conditions of the New South Wales prisons (where ACT offenders are sent in order to
serve terms of imprisonment after conviction). Conditions in the ACT Remand Centre at
Belconnen are not ided, but are generally regarded as reasonably satisfactory. Canberra
legal practitioners have easy access to persons on remand in custody. Bail is granted
comparatively readily both in the Magistrates Court and the Supreme Court of the ACT,
and if a magidrate refuses ball or imposes conditions that cannot be met, an application to
the Supreme Court may be made speedily and easlly. The draft Crimind Investigetion Bill
recommended by the Audrdian Law Reform Commission (1975) in its report, Criminal
Investigation, included provisons for police bal. These would have applied to the
Audrdian Cgpitd Territory if the Bill had been enacted, and smilar provisons were
contained in the Domestic Violence Ordinance 1986. Hence some of the provisons which
would be expected to be contained in genera bail legidation for the ACT are dready in
place.

A matter which does cause some concern, however, is the percentage of ACT
prisoners made up by persons on remand. Figures compiled by Biles of the Audrdian
Ingtitute of Criminology for September 1988 show that while the ACT remand rate is low
(7.1 per cent), the percentage of remandees is the highest in Audtrdia (25 per cent). This
suggests that a sgnificant number of persons granted ball are unable to meet the conditions
imposed. The datistics, however, do not disclose the proportion of the total number of
persons granted bail congtituted by persons who nevertheless remain in custody.

Given that the Audrdian Law Reform Commission has dready addressed many of the
problems relating to ball which have been dedt with by bail legidation in the sates (and its
recommendations have to some extent been written into the ACT Domegtic Violence
Ordinance 1986), and given that some & least of the uncertainties of the law which were
believed to exist in Victoria ftill presumably exist in the ACT, it is unlikely that the ACT will
remain forever the bastion of the common law relaing to ball.

An initid decison needs to be made whether bail legidation should be a codificetion as
in New South Waes or a vehicle to ded with particular questions only, as esewhere in
Audraia As there does not appear to be any particularly acute problem in the ACT,
except insofar as an inordinate proportion of persons granted bail seem unable to meet the
conditions imposed, it gppears that legidation might as well address dl the problems rather
than only some of them, and codification is, in effect, the preferable course.

This means that the legidation would dedl with the question of ball a dl stages of the
crimina process, from police bail pending apped. For that reason, during the course of this
paper, the reference to a court should be taken to include a police officer authorised to grant
bal. It may be that conditutional questions prevent a bail ordinance making provison for
bail pending appeal beyond the ACT system, for instance to the Federal Court of Audtraia
or the High Court of Audrdia

A 'Right' to Bail?

Bail legidation in Audrdia generaly does not recognise a 'right' to bail. Given, however,
that one of the ams of ball reform legidation was, consistent with the due recognition of the
presumption of innocence, that persons ought not be detained in custody pending trid unless
there was reason, the New South Wales legidation introduced the concept of a presumption
in favour of bail, a presumption which, however, does not apply in dl cases and a
presumption which may be rebutted. In contrast, the approach of the Victorian Bail Act



BAIL LEGISLATION 39

was to impose on the court, in effect, a prime facie duty to grant bail; thereby conferring a
correlaive 'right' to bail on the applicant. At the same time there were prescribed criteria
againgt which an accused person could be assessed to condtitute an ‘unacceptable risk’, so
that not only was the 'right' lost but a reverse onus was placed on the defendant to prove
circumstances which judtified his release (Lynch 1987).

For minor offences as defined in s.8 of the NSW Bail Act 1978 a person is entitled to
be granted bail except in certain defined circumstances, and such bail isto be granted either
unconditionaly or subject to the impostion of such bail conditions as are reasonably and
readily able to be entered into to the extent that the person shdl be released as soon as
possible after giving the necessary bail undertaking. Thisis as close as the NSW Act goes
to creating a'right' to ball.

Under s.9(1) of the NSW Bail Act 1978 the presumption of bail is excluded in cases of
certain oecified serious offences which were, initidly, confined to the offence of faling to
honour a bail undertaking (which offence was introduced into the law by the NSW Bail Act
itself) and armed robbery. In 1986 the section was amended so that offences of drug
trafficking, as defined, aso fell outsde the scope of the presumption in favour of ball.

Under s.9(4) of the New South Waes Bail Act 1978 the presumption of ball is dso
removed where the prisoner is in custody serving a sentence of imprisonment in connection
with some other offence and islikely to remain in custody for that offence for alonger period
than that for which bail would be granted.

Subject to those exceptions, the presumption in favour of bail operates to the
advantage of an unconvicted person unless the court is satisfied that it is judtified in refusing
bal upon a consderation of a number of matters set out in s.32 of the Act, and only those
matters.

In contragt, the gpproach of the Victorian Bail Act 1977 under s4 is to require the
court, generaly, to grant bail. Notwithstanding that genera provision the court isrequired to
refuse bail in the case of a person charged with treason or murder or certain offences of
drug trafficking, unless the court is satisfied that exceptiond circumstances exist which judtify
the grant of bail. The court is also bound to deny bail to an accused person in custody
pursuant to another sentence or pending a charge of failing to answer bail, unless the person
satisfies the court that the failure was due to circumstances beyond his control. Further, the
Victorian Bail Act 1977 (s.4(2)(d)) removes the right to bail in cases of 'unacceptable risk’,
that is to say, if the court is satisfied that the accused would fall to answer bail, or would
commit an offence whilst on bail or would endanger the safety or welfare of members of the
public, or interfere with witnesses or otherwise obstruct the course of jugtice.

The right to ball is further denied to a person whom the court is satisfied should remain
in custody for hisor her own protection or welfare or where the court is not in possession of
aufficient information for deciding any metter rdating to bail. Thereis further provison in the
Victorian Bail Act 1977 (s4(4)) that where the accused is charged with an indictable
offence dleged to have been committed whilst on bail for another indictable offence, or
where the accused charged with an indictable offence is not ordinarily a resdent in Victoria
or is charged with an offence of aggravated burglary and smilar offences involving the use of
afirearm or charged with certain offences of drug trafficking, then the court shdl refuse ball
unless the accused shows cause why his detention in custody is not justified.

Lynch (1987) offersthe criticiam of the provisonsin the Victorian Ball Act 1977:

That there are not one but three sets of criteria upon which bail can be refused: where
an accused person is an 'unacceptable risk’ within the meaning of ss.4(2)(d) and 4(3);
when an accused person is in a 'reverse onus situation' under s.4(4); and when the
accused person comes under one of the exceptions to the general presumption in
favour of bail found in ss.4(2)(a)-(c) (Lynch 1987, p. 1126).

It would certainly appear arguable that whilst the Victorian legidation provides for a
‘prime facie right' to bail, tha right is so hedged in by exceptions and the reverse onus
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provisons, that the result emerges with less clarity than is desirable. The provisons with
regard to the criteria for bail are enmeshed with the provisions relating to the curtailment of
the 'right' to bail and this does not assgt to darify the postion. In contrast the provison in
the New South Wadles legidation that there be a presumption in favour of bal enables the
guestion of the presumption and exceptions to it to be dedt with separately from the
question of the application of criteria

Rowland (1979) writes of the differences between the two approaches:

The basic difference liesin s.4(4) of the Victorian Act where use of areverse onus has
the effect of taking away the fundamental presumption which the New South Wales
Act is at great pains to maintain. As soon as a person is charged with an offence
coming within s.4(4)(c), the onus is reversed and the nature of the offence allegedly
committed becomes the sole criterion for refusing bail. 1t would appear that such a
provision is enacted as a means of preventive detention. Assuch, it hasno placein a
Bail Act and is contrary to one of the basic presumptions of our (NSW) Act. It is
considered that the criteria of the New South Wales Act more accurately reflect the
proper concerns of a Bail Act, namely the probability of a person released on bail
appearing in court, the interest to the accused himself and the interests of the
community. Preventive detention is not a proper function or purpose of bail. If
preventive detention is to be countenanced, it should be provided for specifically by
preventive detention legislation as such (Rowland 1979, p. 144).

Leaving asde Rowland's contention that legidation having the effect of preventive
detention should be enacted separately, there is merit in the argument that a Bail Act should
not have the effect of authorisng preventive detention unless it is clearly intended to do so.
One of the three mgor criteria for bail to be consdered pursuant to s.32 of the NSW Bail
Act 1978 is 'the protection and welfare of the community'. In deciding whether or not an
aleged offender is dangerous to the extent that bail should be refused to him or her on that
ground, a condderation of the specified criteriais, it is suggested, sufficient to meet that test.
That is amore appropriate method for ng the aleged danger of the person concerned
than by categorising the type of offence he or she is dleged to have committed.

The same objection is avalable with regard to the denid of the right of bal under the
Victorian legidation to a person ordinarily resdent outsde the Sate. Again, if the criteria to
be applied in deciding whether or not bail should be granted are directed towards the
probability of whether or not the person will appear in court then residence outside the state
Is a rlevant matter and normally one which would be expected to be weighed againgt the
person concerned being granted ball. But it is nat, it is suggested, a matter which of itsalf
should take away aright to ball otherwise conferred.

Furthermore the question may be asked whether, even under the New South Wales
legidation, it is necessary to remove the presumption in favour of bail to persons charged
with specified offences. The report of the Bail Review Committee in 1976 (Parliament of
NSW) did not recommend the remova of the presumption in such cases. Rather, it gppears
that the contemporary politica climate was such that it was expedient to deny the
presumption in favour of bail to persons charged with armed robbery, and that decision
having been made it was expedient further to deny the presumption to persons charged with
failing to answer bail. The decison to amend the New South Waes Act in 1986 removed
the presumption in favour of bail for persons charged with possesson or supply of
commercid quantities of prohibited drugs. The amendment came at the same time as a new
Drug Misuse and Trafficking Act 1987 which itsdlf followed roya commissons into drug
trafficking. The history of these matters is traced by Weatherburn and others, who after
examining gatigics from the NSW Bureau of Crime Statistics and Research, came to the
concluson that persons charged with drug offences were amongst the least likely of
defendant groups to abscond. They concluded:
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No reliable evidence of arelationship between type of drug charge and likelihood of
absconding was found. Nor was any evidence obtained suggesting that those
alegedly found in possession of large quantities of a drug were more likely to
abscond. (Weatherburn et al. (1987, pp. 107-8).

The authors go on to comment:

The consequences of an inadequate system of bail are plainly unsatisfactory, both for
the defendant and for the administration of justice. For the defendant the results of
the present study confirm those of earlier studies in showing that persons for whom
bail is refused are more likely to be convicted than those granted bail as well as being
more likely (if convicted) to suffer alonger sentence. It istrue that these effects may
not flow from bail refusal per se but may stem from factors relating to bail refusal.
Nevertheless, as long as the possibility exists that bail refusal itself may increase the
risk of conviction or of a more severe sentence, bail decisions are inextricably linked
with the defendant's prospect of afair trial (p. 108).

The authors also emphasised the rapid increase in the New South Wales remand
population with consequent prison overcrowding between July 1984 and June 1985, an
increase from atota prison population of 3,000 to nearly 4,000. The figures compiled by
Biles (1988) for 1 September 1988 show atotal of 4,182 prisonersin New South Wales of
whom 1,001 were on remand, which represents 23.9 per cent.

It is to be noted that the New South Wales legidation did not make provision for
removing the presumption of bail in cases of persons charged with murder. Bail in murder
before the Act was granted only in cases involving specid circumstances (see R v. Walters).
In this respect it may be noted that even in the present state of law in the ACT, bail is
granted in murder cases in gppropriate circumstances. As Wegtherburn et a. point out
(1987, p. 95), persons charged with armed or violent robbery are not known to be more
likely to abscond or commit further offences while on ball than persons charged with other
offences, and under the NSW Bail Act offences which are more serious, such as murder,
cary a presumption in favour of bal. Of course the presumption may be removed by
proper gpplication of the criteria under s.32, such as the seriousness of the charge, the
number of previous convictions, and evidence of prior bal absconding, because the
application of the criteria points to the perceived likelihood that the defendant will not attend
to stand trid or may present such a danger to the community that the defendant should
remain in custody until the question of guilt is determined.

The removd of the presumption in favour of bail in the case of a person who has been
convicted of another offence and is serving a term of imprisonment for that other offence is
another question that deserves consderation. Clearly as a matter of law a person is not
relieved from serving a sentence of imprisonment because of a subsequent decision thet heis
entitled to bail for a separate offence. However, a term of imprisonment must come to an
end some time and may come to an end for a variety of reasons. The question is whether
when a sentence of imprisonment does come to an end, the person should be immediately
and automatically entitled to release on bail for another offence in accordance with a bal
decison dready made, or whether the person should remain in custody after the termination
of sentence until the question of bal for any outstanding offence may be dedt with. The
question is, of course, answered to some extent by s.9(4)(b) of the NSW Bail Act which
removes the presumption of bal from a person in custody serving a sentence of
imprisonment in connection with another offence only if the person is likdy to remain in
custody for the other offence for a period longer than that for which bail would be granted.
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Criteriafor Bail

Once it is acoepted that bal legidation will make provison for the entitlement, even if in

certain circumgtances only, to release on ball, or that bail should be refused in certain

circumstances, the criteria for granting or refusing bail need to be defined. Thisis done in

the New South Wdes Act under s.32, and there are smilar provisons in s52 of the

Crimind Invedtigation Bill and 2.23 of the ACT Domedtic Violence Ordinance. The

approach of the Victorian Act with its 'unacceptable risk’ criteria has aready been indicated.
All examples divide the criteriainto three main groups.

B Matters related to the probability of the person appearing in court in respect of
the offence;

B Mattersrelated to the interests of the person; and
B Matters reated to the protection of the community.

Within the firgt group, the probability of answering bail, requires consderation by the
court of the following:

B The background and community ties of the person having regard to the nature of
his resdence, employment and family Situation and to his police record, if known;
ad

B The circumdances in which the offence was committed, the nature and
seriousness of the offence, the strength of the evidence againgt the person and
other information relevant to the likelihood of his aasconding.

In relation to the second group of criteria, those concerned with the personal interests
of the defendant, the Crimina Investigation Bill requires congderation of:

B The period that the person may be obliged to spend in custody if ball is refused
and the conditions under which he would be held in custody;

B The needs of the person to be free to prepare for his appearance before the
court, to obtain legd advice and for other purposes; and

B The need of the person for physical protection, whether the need arises because
he is incagpacitated by intoxication, injury or the use of drugs or arises from other
CalSes.

In relation to the third group, concerned with the protection of the community, the
Crimind Investigation Bill requires consderation of the likelihood of the person interfering
with evidence, intimidating witnesses, or hindering police enquiries

The detall of the provisons under s.32 of the NSW Bail Act 1978 go beyond those in
the Crimina Investigation Bill. Some of the apparent differences would gppear to have little
substance. For ingtance, the New South Wales legidation requires congderation, on the
question of the probability of the person appearing to answer bail, of ‘any previous failure to
appear in court pursuant to a bal undertaking' and of 'any specific evidence indicated
whether or not it is probable that the person will appear in court. These matters would
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appear to be covered by the provison in the Crimind Investigation Bill of ‘other information
relevant to the likelihood of his absconding'.

Section 32 of the NSW Bail Act 1978 dso makes provison that the court take into
consideration a rating obtained in accordance with a prescribed test intended to provide an
assessment of the person's background and community ties. The test derived from
procedures devised in New York and known as the Manhattan Bail System (Donovan
1981, p. 114). It isunderstood that the time and expense involved in administering the test
was not judtified by its utility, and it is gpparently no longer being gpplied or taken into
account. One sgnificant difference, however, between the New South Waes legidation and
the Crimind Invedtigation Ball is that under the former the court is required to take into
account 'the likelihood that the person will or will not commit an offence while at liberty on
ball', but may do so only if satisfied that the person is likely to commiit it, satisfied thet it is
likely to involve violence or otherwise be serious by reason of its likely consequences and
satidied that the likeihood that the person will commit it, together with the likely
consequences, outweighs the person's generd right to be at liberty. The NSW Bail Review
Committee recommended strongly against the ‘further offences test, arguing that it conferred
a power of preventive detention. It may be, however, that the present provisons make, or
should make, proof of likelihood of committing a further offence on bail, so difficult thet it is

of little practical importance as one of the criteriato be taken into consderation.

It may also be observed that s.32 of the NSW Bail Act 1978 provides that the matters
referred to, and only those matters, should be taken into consideration. There is no Smilar
provison in the Crimind Investigation Bill and this leaves open the question as to whether
the court may, in the exercise of its discretion under the provisions of the Bill, take into
account factors other than those expressly set out. It may be desrable to avoid this
ambiguity by appropriate provison in the legidation.

Conditions of Bail

Although the NSW Bail Act under s.36(1) provides that bail may be granted unconditionaly

or subject to conditions imposed by ingrument in writing, the effect of s34(1) is that a
person is not to be released on bail unless he or she undertakes in writing to appear at such

time and place as may be specified. There may be some advantage in conferring a power to

grant verba ball, at least for short periods.

While s.36(2) of the NSW Bail Act 1978 provides that one of the conditions may be
‘that the accused person enter into an agreement to observe specified requirements as to his
conduct while at liberty on bail, other than financid requirements (whether for the giving of
security, the depositing of money, the forfeiture of money or otherwise)' the subgtantia
number of persons in custody awaiting trid suggests strongly thet it is the impostion of
financid conditions that is preventing such persons from being released. This conclusion is
supported by the Austradian Indtitute of Criminology Report, The Outcomes of Remand in
Custody Orders (Waker 1985) which anadysed the results of a survey of dmost 1,200
persons Audrdiawide whose periods of remand terminated in October and November
1984. The report found that in New South Waes 37.2 per cent of people remanded in
custody were s0 remanded because they were unable to meet their bail conditions. Section
36(2)(b) provides that one of the conditions may be 'that one or more than one acceptable
person (other than the accused person) acknowledge that he is acquainted with the accused
person and that he regards the accused person as a responsible person who is likely to
comply with his ball undertaking. The only other available conditions under the legidation
are in fact conditions which impose financia requirements. A person who is accepted for
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the purpose of depositing money or providing security is in a podtion redly very little
different from that of a surety in New South Wales prior to the NSW Bail Act, or a surety
under the Victorian Act.

The ACT Domestic Violence Ordinance (s.24(2)) makes express provison for a
number of specific conditions of conduct that may be attached to a grant of bail. Thereis,
however, very little about them which is novel. They include refraning from contacting or
gpproaching a particular person (usudly the aleged victim) and reporting to a police sation
a specified times or intervals. Those sorts of conditions were commonly imposed upon a
person granted bail even before the state Bail Acts and may till be and are imposed under
those Acts under the generd powers to attach conditions as to the bailed person’'s conduct.
There would gppear to be little point in making the legidation as oecific as it is under the
Domestic Violence Ordinance.

The counterpart provisons in the Victorian Bail Act 1977 retain the requirement of
sureties and in that respect are more redtrictive. There is, however, provison under s.5(2)
that where the court considers that the impostion of 'speciad conditions is necessary to
secure that the accused appears in accordance with his bail, does not commit an offence
whilst on bail, does not endanger the safety and welfare of members of the public, or does
not interfere with witnesses or otherwise obstruct the course of judtice, the court shal
require the accused person to comply with such conditions as the court imposes for dl or
any of such purposes.

Under s5(4) the court is given express power to grant bal on condition that the
accused undergo medica examination, if necessary at an indtitution.

Although it was hoped that with the passng of the legidation, financid congderation
would be of diminishing importance in the granting of bail and the securing of rdease in
accordance with bail, the results have not been entirely satisfactory. Whether the problem
liesin the legidation itsdlf or is due to other causesis amatter for consideration.

Extension of Bail

A small but notable contribution of the bail legidation both in New South Wales and Victoria
was that the courts were given the power to extend or continue bail, which avoided the
time-consuming processes of lengthy documents having to be re-drawn and executed by the
defendant and persons acting as sureties. Thisdid not affect the right of the surety to decline
in advance to agree to extensions or to gpply for adischarge of the surety obligation.

Under s.10 of the NSW Bail Act 1978, it was provided that where no specific order or
direction is made by the court in respect of bail, the court shdl be deemed to have
dispensed with the requirement for ball. If ball is dispensed with or deemed to have been
dispensed with, it appears that the accused has the unconditional, and immediate, right to
liberty. Experience suggests that it is not unknown for a court to remand a person dready in
custody and overlook mentioning that bail has been refused or that bail has been continued
on the same terms as previoudy, when it is perfectly obvious to everybody concerned that
such was the court's intention.  Such is sometimes the case during the course of a lengthy
trial, or where the defendant comes before the court on a number of occasions, or where
there are a number of charges and the court overlooks to mention the matter of bail in
relation to one or other of them. It may be preferable to provide that where the court makes
no mention of bal and where bal has previoudy been granted, the bail is deemed to be
continued on the same terms and conditions as previousy. Whether bail should be deemed
to have been refused when it was refused previoudy, is a matter for consderation, asis the
question whether the omisson to grant or refuse bail on the occason when a person first
comes before a court should be deemed to be arefusal or adispensing with bail.

Review of Bail Decisions
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The NSW Bail Act makes provison for written reasons to be given for the refusa of bail or
the imposition of bail conditions. This requires the court to formulate its reasons for reaching
a decison in relaion to ball and dso assgs in bringing dl relevant matters forward in any
fresh application or review, reducing the need for repetition of presentation of evidence and
argument. Provison isaso made in the NSW Bail Act (Part V1) for review of bail decisons
to be by way of re-hearing without the necessity of having to show any error in the decision
being reviewed. Apart from review, a prior bal decison may be affirmed or varied or
another decison subgtituted for it. An application for review can be brought about at the
request of the accused, a police officer or the Attorney-General. A magidrate has the
power to review a prior decison by him or her but, except as provided by regulation, no
power to review a bail decison by another magistrate. Whether a magigtrate should have
the power to review the decison of another magidrate relating to bail may be open to
question. It is understood that regulations extending this power of review by magistrates
were proposed in New South Wales in order to relieve the load on the Supreme Court of
gpplications there to review bail decisons by magistrates, but the proposal has, apparently,
not been put into effect.

The Supreme Court has power to review al ball decisons dthough a single judge has,
in the absence of a Rule of Court, no power to review a bail decison of the Court of
Crimind Appeal. What amounts to old supervisory jurisdiction of the Supreme Court thus
continues. Consideration often needs to be given adso to whether an applicant should be
able to make repeated applications for bail in the Supreme Court without a change of
circumgtances. Repeated applications by unsuccessful gpplicants for bal in the Supreme
Court have been a cause of concern in New South Wales. As the judge refusing bail is
required to give reasons for that decision, it may be sufficient to provide that any subsequent
gpplication may be dismissed on the ground that no change in circumstances has been
show

n.

Provison of a right of review would gppear to be preferable to the right of apped
provided for in the Victorian Bail Act 1977 which, in addition to providing for the apped
preserves ‘any right of gpplication or apped to the Supreme Court or county court which
any person may have gpart from the provisons in this section. Presumably the latter was
consdered to be necessary because of the redtriction of the right of appea to an applicant
who was not represented or who proves new facts or circumstances which have arisen since
the decision gppedled againg. A right of review, as digtinct from aright of apped, would
not be so circumscribed.

Abuse of the right to review by unwarranted, repetitive gpplications, may be avoided
by giving the Supreme Court power to order that no further gpplications for review be made
without leave and that such leave be granted only upon proof of change of facts or
circumstances.

The present Stuation regarding the power of the Federd Court of Audradiato entertain
an apped againg arefusa of bail by the ACT Supreme Court needs to be clarified. There
appearsto be little point in alowing such appeds even by leave.

Bail Pending Appeal

It was uncertain whether, & common law, there was a truly inherent power to grant ball
pending an apped to a person serving a sentence after conviction. However, such a power
came to be regarded as incidenta to the powers of the court congtituted to determine the
appeal. If bail was to be granted to such a person then it was granted only upon proof of
specid exceptiond circumstances sufficient to justify the grant of ball. The principle depends
upon the basis that the presumption of innocence applicable to unconvicted persons can no
longer be advanced by a convicted person when considering a bail application; (Rv. Hilton
(1986) 7 NSWLR 745 at p. 746 per Street C.J.). However, s.32 of the NSW Bail Act
provides a code 'which defines exclusvely, exhaugtively and with precison the only matters
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which may be consdered by a court when determining an application for bail, whether the
gpplication be made prior to conviction . . . or whether it be made pending the hearing of an
apped againgt conviction or sentence (per Hunt J. at p. 751). Hence neither conviction for
the offence in respect of which bail is sought nor the impodtion of a term of imprisonment
consequent to that conviction is relevant except as one of the matters to which regard may
be had in considering whether or not the gpplicant is likely to gppear upon the hearing of the
gpped. In those circumstances the New South Wales Court of Appeal decided that in the
date of the Ball Act asit then was, the previous law was displaced and an gpplicant for ball
pending appeal was not obliged to prove specid or exceptional circumstances. Later in
1987 the NSW legidation was amended to provide that when an gpped against conviction
or sentence is pending in the Court of Crimina Apped or an apped from the Court of
Crimind Apped is pending in the High Court, bal shal not be granted by the Court of
Crimind Apped unless it is established that specid or exceptiond circumstances exist
judtifying the grant of bail. It may be observed that as far as appeds from the Court of
Crimind Apped to the High Court are concerned then the legidation brings an gpplication
for ball to the Court of Criminad Apped into line with the Stuation where the application for
bail is made in the High Court (see Chamberlain v. R(1983) 46 ALR 608).

The amending legidation was criticised by Brown (1987b) who referred to the 1976
Bail Review Committee recommendation that the presumption in favour of ball goply at al
dages in the crimind judice system, including the stage between conviction and the
determination of an gpped. The recommendation was rejected and the finad pogtion as
expressed in the 1986 Act was that athough there was no presumption in favour of bail for
an gppdlant, a convicted person who otherwise satisfied the criteria of the Act should be
granted bail.

The Victorian Act appears to make no provison a dl for bail after conviction. The
relevant section (s4(1)) confersthe right to bail upon ‘any person accused of an offence and
being held in custody’. A person convicted of an offence would not be regarded as a
person 'accused of an offence. (It should aso be noted that in restricting the scope of the
Act to persons being held in custody, the Victorian Bail Act 1977 isto be contrasted with its
New South Wales counterpart under s.15(1) which extends the provisions of the Act to a
person ‘notwithstanding that he is not in custody'.)

Assuming that the Victorian Act is not a code and does not affect the inherent powers
of the Supreme Court, it is presumably the case there that the inherent power of the court is
aufficient to grant bail, but the common law principle that bail will be granted after conviction
only in exceptiond circumstances will be applied (see Re Kulari (1978) VR 276).

Miscellaneous M atter s

There are severd provisons in the NSW and Victorian Bail Acts which should be included
in any Satutory bail sysem. They include abalition of the common law power of the surety
to arrest the bailed person upon breach or suspended breach of bail conditions or for fear
that the bailed person will not attend court as required. At the same time the surety has the
right to gpply to be discharged from the obligetion entered into. Whether a police officer
should have the right to arrest the bailed person without warrant for reasons such as those
just mentioned deserves congderation: the question is bound up with the right of a police
officer or prosecuting authority to gpply for revocation of bail or variation of bail conditions.

It is desrable that ball legidation provide that a person refused bal or granted
conditiond ball be given written notification of the decison and an effective opportunity to
contact alawyer or relativeffriend within a reasonable or specified time.

Procedures to enable the enforcement of an undertaking to forfeit money upon failure to
honour a bail undertaking should be smplified and clarified. A separate quettion is the
cregtion of an offence of failing to answer bail or breach conditions of bail. Procedures for
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reversng forfeitures and recovering money or property forfeited should aso be smplified
and darified.

Developmentsin the United States

As the ahility to raise money bail or surety bail ill appears to be the reason why many
persons are in custody on remand, recent developments with regard to pre-trial detention
and release in the United States may be of interest.  Although the systems vary from state to
date and as between the state system and the federd system, there have been some
cohesive developmentsin the federd judicid system in the United States with regard to bail.

The early American bail system followed the traditiond English practice whereby in
order to prevent prolonged detention in primitive gaols, the sheriff released the defendant
into the custody of a friend or neighbour who was responsble for ensuring that the
defendant would appeer at trid (Wanger 1987). In time, however, the system evolved to
permit the surety, who was usudly a property owner, to forfait a promised sum of money
ingtead of himsdf if the defendant failed to gppear at trid. Bail, or conditiond release, under
the surety system was referred to as ‘the living gaol' and was considered more secure than
turning the defendant over to the sheriff and holding the defendant in crowded and unsafe
gaols.

While finding an acceptable persond custodian was easy in the smal communities of
the early 19th century (the judge would usudly know both defendant and the surety) the
increasing urbanisation of society during the late 19th and early 20th century made this task
more difficult. The system developed whereby commercia bondsmen accepted financia
risks for afeeg dthough the bondsmen may never have met the defendant previoudy, he
was paid the fee by the defendant and was usudly indemnified by contract or collateral by
the defendant or the defendant's family in exchange for agreeing to forfait the amount of the
bond in the event of the defendant's non-gppearance in court. The courts initialy welcomed
these commerciad relaionships between bal bondsmen and the defendants, as they
prevented over-crowding of gaols and relieved the courts from enquiring into the relationship
between the surety and the defendant. The excesses of the system, however, became
notorious.  a defendant may have no red financia stake in complying with the conditions of
bail, and a higher amount of bail did not provide a grester incentive to answer bail. Further,
a surety's vouching for a defendant was seen as a testimonid to the defendant's character
and reiability (the sort of testimonia that may now be provided under s.36(2)(b) of the
NSW Bail Act); abail bondsman by contrast may prefer taking responsibility for the career
crimind because if the suspect pays the money and shows up in court, his continua
engagement in crime means that there will be more business for the bail bondsman.

In 1966 the Bail Reform Act revived emphasis on cugtodia supervison to facilitate safe
release. It authorised release on one or more of a number of release conditions, of which a
bal bond was only one option. It further provided a presumption in favour of release on
persona recognizance and only when the court determined that such a release would not
assure the appearance of the accused could further conditions be imposed. The 1966 Act
however was seen not to work because the courts did not know enough about the
circumstances of the persons accused and were unable to ensure that conditions of ball were
met, except in the Didtrict of Columbia where a specid agency was created with the task of
supervising ball conditions for defendants released prior to trid.

In 1974 Congress passed the Speedy Trid Act which, anongst other things, directed
the Adminigrative Office of the US Courts to set up demondration pre-trid service
programs in severa specified federd judicial digtricts. Where this was done there was a
sdgnificant drop in defendants held in custody. In paticular a greater number of drug
offenders were released, but failure to appear and arrest for breach of bail conditions rates
did not rise.
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In 1982 the Pre-Tria Services Act sought to expand pre-tria services in dl federd
judicid digtricts, but for the firgt time required the potential dangerousness of the defendant
to be afactor considered for pre-tria enquiry and report. The 1982 Act has been seen as
seeking to both maximise the number of defendants on bail and minimise the amount of
crime committed by persons on bail (Wanger 1987, p. 329). The objectives are not
necessarily consigtent and the 1982 Act is not regarded as having achieved success. The
chief reason appears to be the variable quality of the pre-trid services agencies, and the
overdl lack of resources provided for their effective working. The potentia cost of effective
pre-trid servicesis, however, believed to be less than that of detention pending tria

The latest development is the 1984 Ball Reform Act which imposes restrictions upon
pre-trid detention on the ground of dangerousness. There must be gtrict compliance with
procedura requirements and a finding that no conditions of release can reasonably assure
the gppearance of the defendant for trid and the safety of the community.

Whilgt socid congiderations and legd traditions in the United States vary tremendoudy
from those in Audrdia, the United States experience may be of some relevance, in thet it
has occurred in a climate where the legidative effort has been directed towards avoiding
persons being kept in custody pending trid for failure to meet financid conditions of bail.
The Audrdian experience to date seems to be that despite substantial procedurd reforms
and the freeing up of the conditions which might be imposed by courts when alowing bail,
an unacceptable number of persons remain in custody pending trial because they cannot
meet the financid conditions of bail. There gppearsto be very little that can be done in this
regard by further legidative amendment, a least beyond what has been done in New South
Wales.

The system of pre-trid detention services now being developed in the United States
could not be repeated here unless there was subgtantia injection of government funds, which
is not very likey in the present political and economic climate. Furthermore there is the
danger that courts may authorise the supervison and control of a defendant on bail to the
extent that the person really does become a prisoner in the open community, and this raises
civil liberty questions which need to be examined.

Findly, as Brown (19874) observesit may be that 'the problems lie lessin the Act than
in police, lega and judicid practices, attitudes and interpretations which have combined to
redrict its reformist potentia¥ the reluctance of some magidrates to scrutinise criticaly
police objections to bail and the specific problems of unrepresented defendants being cases
in point' (p. 186).

References

Archbold, JF. & Roome, N.D. 1910, Archbold's Criminal Pleadings, Evidence and
Practice, 24th edn, Sveet & Maxwdl, London.

Augrdian Law Reform Commission 1975, Criminal Investigation, Austrdian Government
Publishing Service, Canberra.

Biles, D. 1988, Australian Prison Trends, No. 148, Audrdian Inditute of Criminology,
Canberra.

Brown, D. 1987a, 'Remanded in Custody: A NSW Refrain’, Legal Services Bulletin,
vol. 12, no. 4, pp. 185-6.

----------- 1987b, 'Appeal Bail in NSW: An Update,, Legal Services Bulletin, val.
12(b), p. 242.



BAIL LEGISLATION 49

Devlin, P. 1960, The Criminal Prosecution in England, Oxford Universty Press,
London.

Donovan, B.H.K. 1981, The Law of Bail, Lega Books, Sydney.
Halsbury's Laws of England 1973, 4th edn, Butterworths, London.
Lynch, J. 1987, The Bail Act Ten Years On', Law Institute Journal, vol. 11, pp. 1125-6.

McClemens, J. 1969, 'Practice Reflecting The Law in the Supreme Court', in Seminar on
Bail, Univergity of Sydney, Ingtitute of Criminology Proceedings No. 3, pp. 43-50.

Parliament of NSW 1976, Report of the Bail Review Committee, Government Printer,
Sydney.

Roulston, R.P. 1972, "The Quest for Baance in Bail: The New South Wales Experience, in
The Australian Criminal Justice System, eds. D. Chappell & P. Wilson, (1st edn),
Butterworths, Sydney.

Rowland, C. 1979, 'The Bail Act 1978 (NSW): Some Observations and Comparisons
with the Bail Act 1977 (Vic)', Criminal Law Journal, vol. 3, pp. 142-50.

Stubbs, J. 1984, Bail Reform in NSW, NSW Bureau of Crime Statistics and Research,
Sydney.

Walker, JR. 1985, The Outcomes of Remand in Custody Orders, Audrdian Ingtitute of
Criminology, Canberra.

Wanger, B.K. 1987, 'Limiting Preventive Detention Through Conditional Releases  The
Unfulfilled Promise of the 1982 Pretrid Services Act', Yale Law Journal, vol. 97, pp.
320-40.

Wesatherburn, D., Quinn, M. & Rich, G. 1987, 'Drug Charges, Bal Decisons and
Absconding’, Australian and New Zealand Journal of Criminology, vol. 20, pp. 95-
109.

Cases

Burton v. R(1974) 3ACTR 77.

Chamberlain v. R(1983) 46 ALR 608.

Rv. Hilton (1986) 7 NSWLR 745.

Rv. Walters (1979) 2 NSWLR 284.

Re Kulari (1978) VR 276.

Queen v. Rochford; ex parte Harvey [1967] 15 FLR 140.



Distinguishing M eaningful Signalsfrom
Background Noise

A DISCUSSION OF THE ACTIVITIES OF THE MEDIA INSOFAR ASTHEY IMPACT UPON,
AND INFORM THE PUBLIC OF, DECISIONS TO REMAND ACCUSED PERSONSIN CUSTODY

Rick Sarre
Head, Law Department
School of Busness
Universty of South Audrdia

Overview: The Theoretical Problem

T his paper is designed to explore the influence of the media upon the way in which
we think about crimind judtice issues, and more specificdly, the way in which we

meake bal and remand decisons. It begins with the assumption that no amount of

bal ‘reform’ will change exiging discriminatory and unjust practices while there persds a
problem with the dissemination of information concerning the operation of bail laws and the

conditions of those remanded in custody. At the moment, most of this informeation emanates
from the various media outlets to which we are attuned every day. The public image of how

the bail laws operate, then, are fashioned by the transitory stories that fleetingly pass before
us when a'newsworthy' incident occurs. Are the mediafairly placing these issues before the

public? If not, what are the implications for the law and the adminigtration of our crimind

judtice system?

We have aways assumed that the broadest possible dissemination of knowledge is the
key to a wdl informed citizenry and a foundation of democracy. But the assumption fdls
into disrepute if the channels of dissemination fdl into disrepute. Canadian science media
doyen David Suzuki (1987) used the phrase that forms the title of this paper when
describing the way in which we consumers of media should attempt to be more discerning
about the information which we hear and see. He was spesking of information about
stience, but his remarks are equaly appogte in the legd fidd. Only when inteligent
discernment occurs, he said, will we be in the best postion to make decisons about
problems which confront us, that is to discern the 'meaningful sgnals from background
noise.
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On legd and political matters, however, because most of us do not read Hansard or
listen to parliamentary broadcasts, we rely upon the mediafor our information. There are no
laws, nor conventions nor pressure of any kind which demand that the media provide
balanced coverage of events, athough most purport to do so. 'Given this freedom to be
committed or uncommitted, biased and propagandig, it is clear that the media can be very
potent in the political process in Audrdia’ (Solomon 1984, p. 133). A mgor difficulty is
the concentration of media ownership in very few hands, particularly when the mgor media
owner is an American citizen, for it is highly likdy thet the editoria policies will follow
American judtice issues, and favour American solutions. Such a path is highly suspect in the
Audtrdian context. 'A real democracy would ensure that control of the print and eectronic
media did not rest entirely in the hands of those individuas rich enough to purchase them as
playthings¥a who naturaly have a vested interest in ressting socid change.' (Simon 1988, p.
15).

We are condantly assailed by the media  Only the most diligent can avoid it. But we
are not necessarily better informed. The information flies at us. Some of it drifts by us.
Some of it sticks, usualy that which happens to have siruck a responsive chord. So we
watch and hear inattentively. Not only that, but there is a red difficulty concerning the
selectivity of news before it even reaches our own imperfect selection processes. There is
the very old story of the Gods arriving on the top of Mt Olympus to discover another pair of
Gods laughing out loud. When asked for the cause of their mirth, the Gods replied, 'We just
pushed the glass bdl of truth over the brink of the mountain and it shattered into a million
pieces. Millions of people have run in to collect the shards, each claming that they now
have dl wisdom and truth." In other words, random sprinkling of news stories is unlikely to
convey atrue and accurate gppraisa of an incident.

Ancther analogy depicts the ‘truth' behind a high and wide wal. The media merely
poke holes in that wall at random, reveding little truth, and often distorting it in the process.
They determine, for example, which 20 seconds of an entire incident we will see, read of or
hear. Indeed, with the growing monopolisation of media interests, we now have to question
serioudy whether the punching of holes does indeed happen a random. The focus of this
paper will be to explore the extent to which the media orchestrate the consciousness of their
readers, define 'news according to their own sdlf-interest, and prioritise their own hidden
agenda towards socid change or socid stagnation.  Such agenda items may include,
conscioudy and subconscioudy, the building of corporate strength, or the support of the
politicd and legal systems which in turn support the media. In ralying the readers to a
particular cause, or bonding the community to a particular viewpoint, the issue becomes one
of the potentid for socid control in the newsroom.

The print media, despite the enormous market of televison and radio, according to
Robin Handley, remain the most important source of information and idess. The figures
indicate that the number of people who read ‘quality’ newspapers, that is, ones that are not
designed to be atabloid (while not necessarily criticising the tabloidsya they serve their own
paticular market), is dill very high despite the barrage of other forms of far more

‘entertaining’ media sources, such astelevison and radio.

These other media forms, in contradistinction to the printed word, have to communicate
quickly, fit within absolute time frames, and entertain. The potentid for digtortion can be just
as widespread and just as effective as the printed word, if not more so, because of the way
in which editorid practice clips events within twenty seconds, or five minutes, give or take a
few commercids. It is not necessarily a ddliberate distortion. The mere fact that a piece of
news has to be selected and presented within a specific framework, or a specific time dot or
in order to meet professond objectives often militates against impartiaity and objectivity. In
the days leading up to the recent Seoul Olympics, for example, any televison observer
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would have thought that the entire city was ablaze with anger and violence, because the
cameras were turned towards it.  Within moments of the broadcasts of the Games
themsdves, and the sdective commentary which accompanied the visuad images, an
observer would have perceived Seoul as the most peaceful haven in the Far Eagt. It is dll
subject to the masterful editorial work of the network. There is no doubt that the same
phenomenon was enormoudy sgnificant in shifting public opinion to and from in the Vietnam
conflict of the 60s and 70s and is Sgnificant today in media presentations of the Stuation in
any politicaly sengtive arenas such as Nicaragua, South Africaand Isradl.

Ancther example is the impact of one Willie Horton upon the November 1988 USA
presidentia race. Horton was the black man convicted of murder who, upon release under
a Massachusetts prison ‘furlough' program supported by Michael Dukakis, raped a white
woman. The innuendo, effectively exploited by the George Bush handlers, was that a
Dukakis presdency would leave our homicida rapists and murderers on the dSreets, to
attack citizens on their way to the polling booths. 'All the murderers and rapists and drug-
pushers and child molesters in Massachusetts vote for Michagl Dukakis announced the
commercid. It was a not-so-subtle 'vote Bush for law and order' campaign. Totaly
mideading, totaly digorted, subliminaly racig, yet totaly effective. People reed it and thus
believed that it had to betrue. It was the mogt effective advertisement of the campaign.

What Sort of Reporting areWe Talking About?

Some media commentators have isolated certain ‘professona imperatives which gppear to
play arolein the medias selection and dissemination of information. These imperatives play
a definitive role in the definition of 'newsworthy' items. I, for example, the reporting of a
matter of socid or crimind justice policy goes awry, it is far more likdly that the distortion
can be traced to one of the factors listed hereunder than because of a breach of, say the
journdist's code of ethics.

These factors are expanded from Chibnall's (1977) work.

B Immediacy: The reporting of an event often carries with it the innuendo that it
erupted out of nowhere. Such areport ignores the often long build-up of events
which culminate in the 'newsworthy' item. Within 24 hours the matter is then
ignored by the media dthough they will publish the often predictable responses
without necessaxily referring back to the origind stimulus, dthough one would
think that to be appropriate in the interests of 'baance.

B Dramatisation: To sdl the medium, the news must have an impact. One act of
violence in an otherwise peaceful crowd will form the centre of the medias
attention, and thus present a distorted view of the overdl picture.

m Smplification: Itemsare reduced to their lowest common denominator for easy
consumer cognizance, and, in the process, a superficid and shalow image of the
red event emerges. The complex issues are ignored. To a large extent, this
typicdly involves showing that the root cause of theill is not the system itsdf but
an individud in thet system.

B Stereotyping and pre-judging: Participants are reduced to images created by
the stereotype into which they are cast. Orthodoxy is the safe gpproach to take
and therefore the rule.
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m Titillation: Images are cregted in the mediain a way which will pander to the
more salacious and prurient minds of the consumer. This approach, too, relies
upon, and is a sop to, conventiona prejudices.

B Structured access. When the mediaretain a pand of ‘experts on a given topic,
it gives the impresson of credibility and objectivity. Too often, however,
particularly where ‘officid spokespersons are asked to contribute, there is too
often the danger of uncritica acceptance. The limitations of the questions are
rarely addressed. The questioner sets the agenda.  The experts must confine
their remarks to the questions posed, and the limitations of the time in which they
have agreed to operate.

m Misdirected social criticism: Editorid sdectors gain mileage by portraying
certain people as regping unjust rewards while the rest of us toil and swest for
little recognition. It is an image that can be repeatedly and successfully exploited
by media, because they know that everyone harbours some resentment of any
other person who gppears to be getting a better dedl. It uses the crimind justice
system as a scapegoat for more profound socid injustices, which the media do
not want to tackle. An example would be the blaming of the prison system for
alowing a person parole when that person commits other offences. No attempt
is made to address the numerous other factors which may have influenced the
person's anti-socia behaviour, and the role of law enforcement and justice
agencies which dedt with him or her previoudy and subsequently.

m Plebeian editorial policy: The apped to the consarvative in dl of us. We
assume that consumers prefer orthodoxy to bold new initiatives. The particular
views of the media proprietor are of importance in this regard.

Doesthis Style of Reporting exist in the Australian Setting?

A any journdists why they report issues and they will say thet it is part of the rlentless
drive of the free press to bring to us factua information which impacts upon our dally lives
without fear, favour or partisan influence. But that type of stock response avoids the red
questions.  Does the Audralian press take the view, for example, when reporting crime
issues, that they have a duty to dert us to the dangers of crime, or to make the community
stronger inits joint endeavours to bind us dl together againgt crime? Those are the sandard
responses, but there are two factors which make a cynical observer somewhat uneasy about
this gpproach.

The fird is that we are relying, for factud information, upon persons untrained in the
sendtive issues of criminology and crimind justice, untrained in the art of interpreting crimina
datigtics, and untrained in the ability to question certain theories and perspectives. The
second factor is the ubiquitous issue of profits. Crime and punishment issues guarantee
readership. People respond to outrage by purchasing the newspaper or watching the
televison news. Outrage sdlls newspapers and lifts televison and radio ratings. The more
outrage that the media can stir up, the more customers will come to the media marketplace.

Furthermore, it is not an gppropriate response to assert glibly that the media are merely
reflecting and representing public attitudes, particularly if the media have had a direct role to
play in the shaping of those attitudes in the first place. Congder the letters columns of
newspapers.  Editors regularly publish letters from sdlf-gppointed spokespersons of the
citizenry who typicaly head ther letters with the pretentious 'We, the public . . ." usudly
expressng their condemnation of crimina judtice policy. Unchalenged, the letter then
becomes a pseudo-editoria. In the words of Stuart Hall, the mediaare airing:
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the social interpretations of the indicators they produce . . . [whereupon] the press
assumes the public voice and, by incorporating the administratively 'neutral’ accounts
into more fulsome and vigorous accounts and explanations of its own, calls in the
name of the nation for measures of constraint and control, frequently bringing in
another distinguished spokesman from some other area, who reads the social signsin
the same way just to close the circle (Hall 1976, p. 234).

Doesthe Suspect Style of Reporting exist in the
Context of Bail, and, if so, What areits Manifestations?

It would be tempting to continue this paper on the subject of media and crimina justice
reporting generdly. But the emphasis that follows places the above thoughts in the context
of bal, adthough | do return to the wider issues in due course. On matters of remand
decisons, and usng some examples from the Audrdian print media, it is possble to see
some examples of the above 'imperatives emerge.

B Immediacy: Issues of ball appear often, to the public, to arise from nowhere,
usudly in circumstances where there is an immediate fear that a named person,
who is likely to be a danger to the public, has been granted bail, either pending
hearing, pending apped or pending sentence. In that immediate public debate,
little is made of research tha indicates that delays within the crimind judtice
system have reached unacceptable and unjust levels, that the conditions under
which remand prisoners are held are often so crowded or ingppropriate asto be
unacceptable, that cgprice, inconsgtency, discriminatiion and socioeconomic
prgudice rather than the presumption of innocence are the halmarks of ball
‘policy’ or that an unacceptable number of persons on remand in custody for
months on end findly receive non-custodiad sentences. (See for example, SA
Office of Crime Statistics 1986)

B Dramatisation: A huge headline in the Melbourne Sun of 30 July 1988
proclamed, ARMS CASE KILLER BAILED'. The report of the Sun was
quite factud. The accused, it stated, was facing numerous charges arising out of
afoiled armed hold-up, and a car chase that followed. He was granted bail on
the strength of his counsdl's submisson that on a previous charge of mandaughter
(resulting in a series of hung juries) he had answered bail through seventy days of
Supreme Court trids. The accused had made no admissons in the current
matter, and has suffered serious injuries in the car crash which ended the incident.
The aticle was quite bdanced. The headline was not. The 'killer' tag, a
dramatic yet most unfortunate eye-catching title, arose out of the fact that the
accused had been convicted of murder a age 16, 23 years earlier, for which he
had served 20 years in custody. It was hardly appropriate in the circumstances
of the case. It did not serve the interests of greater public understanding of the
intricacies and difficulties of the bail process.

m Smplification: Nothing could be smpler than the 2 October 1988 Sunday
Press (Mebourne) headline, ON BAIL, ON HOLIDAY"'. The gory followed
the granting of dtered ball conditions to a man accused of drug trafficking. The
court alowed the man to take a holiday in the USA rather than report daily to the
police. Nothing in the report put the case for the aleged dedler, nor were any of
the accompanying remarks of the magistrate who granted the request mentioned.
Nor was there any mention made of the fact that the case had been adjourned
for four months. The report did not say how long the man had been on ball
dready. It was ashdlow and superficia report. The report portrayed the villain
in al of this to be the accused trafficker. Nowhere did the report place any
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blame a the feet of the system that perpetuated inordinately lengthy remand
periods and alowed this person, till presumed innocent, of course, to languish in
uncertainty for months prior to trid.

Furthermore, in Adelaide, our own News provides an example of its contribution
to misunderstanding. ALARM OVER HOLD-UPS BY MEN ON BAIL' was
the headline for an article on 18 July 1988. Twelve hold-ups in two years, it
appears, have been linked to sx men while they were on bal. The Opposition
gpokesman on correctiona services, Mr Becker, is quoted as saying; I am livid
to think anyone who appears in court on armed hold-up charges can get bail . . .
It should be mandatory for them to be kept in custody. When police oppose bail
it is because they know these people will re-offend. Ther intuition has been
proved right time and time again. It'stime they were listened to." But where are
the figures on the numbers of successful bail candidates? Whereis the discusson
of the full range of issues that ought to accompany such a limited report? Where
is the evidence that the police prosecutor's alegedly successful and infalible
intuition’ would be the deady foundation of a generd policy on bal?
Furthermore, the rather dramatic and ill-consdered pronouncements of Mr
Becker have been given undue and undeserved prominence.

B Sereotyping and prejudging: The Sydney Daily Telegraph headiine
'‘BIKIES ON SEX CHARGES GO FREE' (1 August 1988) provides a good
example of the way in which the media re-renforces stereotypical images. The
men, who were dl members of a motorcycle club, were facing charges of sexud
assault. They were released on cash bail of $36,000 and ordered to appear
three weeks hence.  There gppears little doubt that the intended effect of the
dory was to polarise public opinion againg these men by citing the three things
that typically arouse suspicion, fear and anger in the minds of the reader
community: motorcycle 'gangs, sex, and the gppearance of certain undeserving
members of society unjudtly ‘getting away with it'.

m Titillation: What could be more salacious and therefore (sadly) appeding to the
buying public (and therefore sales and advertisng contracts) than a headline
‘Bikies on sex charges go free?

B Sructured access: An aticlein the Melbourne Sun of 1 July 1988 provides an
example of the way in which reporting of an expert's finding can give a somewhat
mideading picture. The article was headed ROBBERS 'HIT' IN BAIL TIME
and provided a plethora of gatistics tending to the view that the granting of ball
means greater hold-up numbers and increased cause for darm for society
generaly. Closer reading of the paper's report of a study by academic Dr
Andros Kapardis reveals he had provided qudifications to, and acknowledged
limitations upon, his 'pilot survey'. It sated his ultimate concluson that 'drugs
[are] the most important cause of armed robbers of financid inditutions. The
key issue involved in the study was the treatment and punishment of drug
offenders. The bail issue was, then, peripherd, and the findings of the 'expert’
thus did not necessarily bear out the strength of the headline. The fact of the
matter is that dthough a high number of armed robbersin Victoriawere on bail at
the time (44 per cent according to Dr Kapardis) this figure represents only those
people arrested, and persons on bail are the easiest suspects to track down.

B Misdirected social criticism: A brief sentence or two in a report (Sydney Sun
Herald, 10 April 1988) of a grant of bail in London illustrates this point. What
are we to think of bail, the paper gppears to be dleging, when a wedthy
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stockbroker facing fraud charges has 'returned to his prestigious London job' . . .
and'. . . was driven back to work in a dark blue limousine after having had his
bal pad. Theinnuendo is obvious. What sort of crimind judtice system do we
have, the paper is asking, when it can alow these forms of injustice to exig? The
law is an ass. Unfortunately the criticiam is misplaced. The bail provisons are
being made the scapegoat for the socioeconomic inequality that exists in our
communities. They ought to be addressed fird.

B Plebeian editorial policy: The Sydney Sun Herald, in its editorids of 14
February 1988, TIGHTEN THE RIGHT TO BAIL' and 3 April 1988, END
THE BAIL FARCE had complained that the NSW Bail Act (1985) was badly
in need of reform for being too lax, tha is, too many undeserving fdons were
being reessed on bal. Notwithstanding the evidence that only a smdl
percentage of subscribers ever read editorials, and thus are unlikely to be
influenced by them, such editorids do tend to re-reinforce one's suspicions of the
manner in which bail issues are being reported and debated when the editoria
writer, having cited examples of bail falures, comments: "When crooks make a
laughing stock of bail conditions it is outrageous because it damages the morde
of police officers and harms the judiciary and magistrate sysem’ (3 April). The
Sun Herald is asking its readers to follow it down the path of the fdlacy of
compostion, that is, to take three examples and apply them to make
generdisations about the Stuation as awhole. 'Something appears to have gone
dreadfully wrong in the bail procedures [in NSW]. Too many defendants seem
to be waking the dreets on bail after being charged with serious crimina
offences. And they are committing fresh crimes or Smply vanishing. Public
concern is being fed by widdy circulating reports that members of the crimina
fraternity are able to commit bail rorts by retaining certain lawyers who in turn
make applications in carefully sdected courts. In our opinion no aleged rapist
should be freed, nor should any person with a record of crimind
violence¥, unless police advice is to the contrary.” (14 February). The reasons
behind such editorids are unclear. What is dear is that the community is
gavanised againg any issue that smacks of a departure from the consarvative
datus quo, and suspicious and fearful of any person charged with a crimind
offence.

Of course, there are other stories and editorials which present a more balanced view of
this very difficult area  Kathryn Whitfield's INNOCENT AT LAW BUT IN JAIL IN
FACT (a report on the Belconnen Remand Centre dated 3 September 1988 in The
Canberra Times) is a good example. Furthermore The Age editorid of 9 April 1988,
'CASE TO END BAIL DISCRIMINATION' proved to be a worthy summary of the
issues that had arisen out of the Victorian Law Reform Commission's discusson paper
released two days earlier by Commissioner Dr David Nedl. The editoria concluded:

For reasons of community concern, the government would be wise to proceed
cautiougly if the commission formally recommends a change in the Bail Act, but there
do seem to be reasonable grounds for removing the present discrimination.
Meanwhile it must do its utmost to speed up the creaking wheels of justice and
improve the conditions or remand, which are so bad that some judges have begun to
grant bail to people who, on the prescribed criteria, ought not to be let loose before
tria.

Unfortunately these more balanced views are dl too rare.
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Isthereany Suggestion that thisidentified Style of Reporting hasan
Effect upon the Public, Paliticians and Bail Authorities?

Of course, thisis a difficult question to answer. To what extent does the medids trestment

of a subject influence the public's response? To what extent do expressons of outrage

influence paliticians, and to what extent does the media treatment of an issue effect bail

authoritiesin their deliberations over remand issues? One suspects, asis the case with much
psycho-socid scientific research, that well never know. Not only are the scientific surveys
which have been carried out flawed by ther inevitable failure to reconsiruct the real world,

and not only are there dozens of permutations and a multiplicity of factors involved, but there
is a grave reluctance of some judicid officids to participate in such socid science research.

While some attempts have been made to gauge the public's view on matters lega in a
scientific forum, such research is necessarily artificid and can never test every nuance of

thought of every member of the public or every bail authority, who may or may not, of

course, be the 'typica’ model (see for example, Doob 1976).

However, in a semind work, John Hogarth (1971) set about attempting to determine
what it was about certain socioeconomic processes that influenced the sentencing process.
Sentencers are reluctant to reveal their thought processes, he determined. For what it was
worth, he isolated certain factors which may have a bearing upon judicia métters: the beliefs
and attitudes of sentencers, their loydties, the lega and structurd confines, socia congraints,
public opinion, media opinion, submissons of counsd, patterns of crime (perceptions),
avallability of secure accommodation, the facts of the case, and the persondity of the
accused. (The same sorts of conclusions might hold for ball authorities) But we have not
come very far snce then.

A concluson that an observer could draw is that while there is no actud
pronouncement by bail authorities that their decisons are so influenced, it is dways arguable
that there is some impact upon them by the media persuasion or ‘outrage, if not personaly,
certainly by ther response to the public pressure. The psychological suspicion would be
that bail authorities are not totally oblivious to media and public pressure, and are just as
irrationa and subjective as the rest of us, despite their protestations to the contrary. The
concept of the judge being purdy gpaliticd and impartid is not only illogica, but a best
purely aromantic notion.

A suspicion that that is the case arises out of the percelved falure of the South
Audrdian legidation to achieve its full range of objectives. The Ball Act 1985 grants a
presumption in favour of bal and dthough bal decisons are underpinned by the
presumption of innocence, a paradox emerges, for the numbers of remand prisonersin SA,
after the legidation came into force, actualy rose to their pre-1985 high after the initiad
downturn which followed the publicity of the new guiddiines. There is not an atempt in this
paper to find conclusvely a causa link between the level of media reporting and the rise in
remand numbers. Indeed, there is probably more truth in the assertion that administrative
problems undermine and subvert the effectiveness of the legidation. Thisis possibly because
the ball determination is not one that demands more than 'a fleeting and impressonistic
consderation rather than a properly systematic one' (ALRC 1975, para 180) or because
our judicia authorities do not understand or properly use the legidation. By the same token,
it is clear that the style of reporting of ball issues, and crimind justice issues generdly, should
have some bearing upon the paradox which can be seen in the figures.

But | have little doubt that it is possble, dthough | put it no higher than that, in the
absence of datistical evidence, that the style of reporting of ball issues, and crimind justice
issues generdly and the prgudices that flow therefrom would not have an indggnificant
bearing upon the paradox which can be seen in the figures.

This is not to imply, however, that the above is the only concluson one can draw.
There are sudies which indicate that media consumers, bail authorities and the public dike,
are discriminating in their reading and viewing where issues of crime and crimind justice are
presented.
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[T]here is little evidence to suggest that [media bias] is very influential on public
perceptions of, and opinions about, these phenomena . . . [for such a view] grossly
underestimates the abilities of the recipients to differentiate and interpret the
information they receive. Not only do they not confuse media fiction with reality but
nor . . . do they take media presentations of real events to be necessarily
representative of reality (Roshier 1973, p. 39).

It is of concern, however, that we cannot be discriminating when we are not aware of
other possible interpretations. Nor are we dl equadly gullible.

What arethe Implications of these Effects?

Bethat asit may, it is possible to suggest ways in which bail authorities, in their deiberations
in the exercise of their discretion granted to them by the legidation, may be influenced by the
medias 'hypée, or the ‘outrage of the public. Listed below are some tangible examples:

(@) Judicial notice of likely bail absconders

It is not inconceivable that the bail authority may take ‘judicia notice of matters upon which
they have formed persona views, shaped and clouded by media reports of the issue.
Atkinson J in R v. Phillips commented that ‘[m]agistrates who release on bail young
housebreakers [should] know that in 19 cases out of 20 it is a mistake. Any time bal
authorities or sentences use the not uncommon phrases, ‘theré's too much of this sort of thing
going on', or it's likely that a person who has no ties in this State will abscond,, they are
taking judicid notice of a phenomenon more than likdy fed to them by media or public
pressure or both. It is not impossible to think of other covert prejudices of bail authorities
manifesting themsdvesin bail decisons. Prgudicia views harboured by bail authorities, and
fanned by media reporting, may give rise to the (unexpressed) view that Aborigina accused
persons, for example are unlikely to meet bail, or that defendants of other ethnic origins are
more likely than not to attempt to tamper with evidence, become excitable or seek revenge.

(b) Attitudes to ultimate sentencing

The 'short, sharp shock’ gpproach to punishment is rife in our judicid sentencing practices.
Doubtless in the minds of many judicid officers, the idea that a night or five in the remand
centre might just be the impetus for the person concerned to turn to the straight and narrow
is not uncommon, notwithstanding the fact that, (and perhaps precisdy because) there isllittle
chance that the ultimate sanction will be a custodia one. (Only 4 of 90 remanded prisoners
in the South Audrdian Office of Crime Statistics Study (1986) eventudly received prison
sentences.)

The ['taste of prison] practice is an improper use of sentence remands, a direct threat
to the jobs of defendants who are not sentenced to imprisonment, and an
unnecessary burden on the prison system. Moreover, for those who suggest that
custodial sentence remands improve the deterrent effect of suspended sentences, it
should be pointed out that research conducted by the SA Department of Correctional
Services has shown not only that the suggestion is unfounded but also that
defendants remanded in custody prior to receiving a suspended sentence are more
likely to be imprisoned subsequent to receiving the suspended sentence than those
with no experience of imprisonment before receiving the suspended sentence (Cole
1980, pp. 108-9).
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It would not be inconceivable thet, in some circumstances, bail authorities refuse bail to
auit their own purposes or sdve their consciences in light of a media or public campaign
knowing that a higher apped court will overturn the decison in any event. By contrad, the
Augrdian Law Reform Commission (1975) expresdy opposes this form of punishment.

(¢) The possihilities of mistake

Any research designed to dicit overt ball authority prgudice is doomed to fallure. The
suggested effect upon bail authorities described above is hardly a conscious prejudice
manifesting itsdlf openly. It has amore subtle effect. 1t isthe fear of making amistake which
causes bail authorities to go into ‘conservative' drive. A ball mater which is out of the
ordinary causes the bail authority to be immediady uneasy. A migtake in favour of the
public receives minor condemnation from the relaives of the accused. A migtake in favour
of the accused releases universa condemnation and disapprobation by the press and the
electronic media

There may even be a newsred of the ‘offending’ magistrate waking from the court.
Faced with that alternative, who would react otherwise, especialy with a press hungry for a
sensationd sory?

Journalism, Autonomy and Conspiracy Theories

| have avoided to date any detailed discussion of the conundrum which clearly rearsits head
whenever the power of the media is under scrutiny. How can there be any danger for the
consumers of media when there is a free and autonomous press? The answer is twofold.
Firdly it is necessary to reiterate the statement that bias emerges merely from the fact of
reporting alone. Secondly, and perhaps more importantly, it must be stated that athough
there are fine examples of firebrand journadism scattered throughout the Western world
(witness the style, zed and depth of investigative reporting which brought about the
Watergate hearings or the Fitzgerad Enquiry), for the most part we, in Austrdia, have come
to accept media mediocrity.  Mediocrity, in turn, finds willing accomplices in compliant
journalism. Thereis no intended conspiracy. It is an innocent congpiracy, but a conspiracy
nonetheless.  On this subject, however, there are few subgtantive findings. There is no
empirical evidence. But there are working hypotheses worth exploring. | do not want to
[abour this point, other than to quote from Graham Murdock's thoughts on the subject of
press ‘autonomy’.

It is al too easy to look for a conspiracy. Certainly newspapers are enmeshed in the
present economic and politica system both directly through interlocking directorships and
reciproca shareholdings, and indirectly through their dependence upon advertisng. They
therefore have a vested interest in the stability and continuing existence of the present
system. However, the links between this genera framework and the day-to-day business of
gathering and processing news materid are oblique rather than direct. Journdidts, in fact,
explicitly define themsdves in terms of their autonomy, and independence of vested political
and economic interests, and stress the role of the press as the tribune of the people. Nether
is this argument entirely without foundation. Newspapers frequently do expose corruption,
graft and miscaculation among the powerful and rich. Nevertheless, despite this element of
autonomy, the basic definition of the Stuation which underpins the news reporting of politica
events, very largely coincides with the definition provided by the legitimated power holders.
In order to explain how this coincidence comes about it is necessary to examine the process
through which events come to be sdlected for presentation as 'news and the assumptions on
which this process rests.’ (his emphasis) (Murdock 1973, p. 158).

Stanley Cohen has written widdy on this subject, explaining that media manipulation
(towards a preservation of the status quo) occurs in a milieu where news is required to be
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created, and is manufactured by ‘the sdective and inferentid structure of the news-making
process (Cohen 1973, p. 239) in which the media are willing accomplices notwithstanding
that they purport to adjudicate between competing definitions of the stuation. In the find
andyssthereis little public pressure upon politica and economic power dites to change the
socid agenda, indeed there is an amplification effect which further digns the media
consumers with the forma agents of socid control.

What isthe Appropriate Response?

Listed below are a number of ways in which the problems addressed in this paper may be
dleviated.

m Alerting the public to the dangers of an unswerving dlegiance to the information
contained in media sources. The public ought to be better informed, to be
sceptica of media 'beat-ups, and to look behind the news for hidden agendas.
We mugt better equip our society to disinguish meaningful sgnas from
background noise. It behoves us to be more discriminating with what we see,
hear and read. We should recognise that the ‘domination of banner headline
news in the press, and the thirty-minute blockbuster news bulletin in televison has
worn out its usefulness (Smith 1978, p. 139).

m Alerting the public to the dangers of a concentration of media ownership in the
hands of a few, because there is more likelihood of media distortion where there
is alack of dternatives. Such is the case today in Audraia. The fact thet the
largest proprietor in Audtralia, Rupert Murdoch, is an American citizen should
give great cause for concern if not darm. The federa government ought to have
the temerity to stand up to media proprietors and regard Australian citizenship as
a prerequisite to media ownership in Audrdia.  For the entire period of the
Murdoch power grab, the federd government has remained docile and
sycophantic, and ignored its respongbilities under, inter adia, section 50 of the
Trade Practices Act 1974 (Cwith).

B Pressing for a continuing legd education program designed to dert the ball
authorities to the working of the various pieces of legidation impacting upon ball
and remand decisonsin Audraia, and the possibility of ther learning more about
the sentencing and bail processes. There is a Judicid Commisson in NSW
designed for that very purpose. The ingtruction of judges and magistrates on
criminologicd matters should be an integrd part of ther continuing education.
Thismay have the effect of reducing the incidence of misnformed ‘judicia notice,
judicid prgudice, the 'short sharp shock' policy of punishment, and the more
subtle effects of fdling victim to the risks of mistake. Informed public awareness
of that on-going judicid training program should be a high priority. Of course
such training would be vauable aso for lawyers, police and remand saff aike,
tackling difficult issues such as electronic braceets and the net-widening effect of
certain 'reform’ initiatives.

B Pressng for a continuing lega education for journdists, concentrating on
criminology, the sociology of the production of news, and the way in which socid
science impacts upon the law. This may have the effect of reducing the incidence
of amplification, dramatisation and titillation of the sendtive matters of judtice in
our communities. Instead, stories would emerge which would describe, debate
and explain the difficult questions associated with justice policy, for example, the
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vaues and dangers of risk-taking in bal matters. In short, journadists should be
chdlenged to view ther role as one of encouraging meaningful and popular
paticipation by the community in judice issues, rather than one which
emphasises their role as lackeys pandering to the voices of vested interests. Of
course, that is not as easy as it sounds, for chalenging the power entities in
society carries with it the potentia to lose access to information, authoritative
sources and political kudos (Rubin 1977, p. 101).

W [nitiating open forums such as those presented by the Audrdian Inditute of
Criminology and the discusson papers and reports of the Law Reform
Commissons a State and Federd level. These serve a function in derting the
public to the issues and serving to simulate the discusson of issues of legd
theory and crimina justice policy, and therefore ought to be encouraged. A
pressng need in such an agenda is to pursue the themes of the sociologica
theorists mentioned above, themes which appear to have become lost in the
current wave of New Right economic thinking and socid policy. These forums
ought to focus upon the way in which society's sdf-gppointed mora guardians
and the media work to reinforce each other 'to promote a tightening circle of
socid control, a solidifying of the traditionaist world view, amora back lash and
populist crusades¥s dl in the form of an escaating mord panic . . ." (Hal 1976,
p. 236).

B Giving greater atention to the role of the Audrdian Press Council in providing
regulation of media excesses. At the moment the Press Council has no
disciplinary power. There is no requirement that media interests be members.
Notably, for example, the Murdoch News Corporation resigned in 1980,
claming that the Press Council had atempted to gain too much control. Thereis
agrowing disquiet about the current emphasis upon regulation by persuasion, and
there has been a cdl for grester reliance upon the use of coercion and pendty to
curb mediaimproprieties.

m Giving further thought to the question of reducing the publication of ball metters
by the wider use of suppresson orders. Indeed there are specific legidative
provisons specificaly redricting the reporting of bail matters in Queendand and
Tasmania

Conclusion

The production and dissemination of media information involves sdection and interpretetion
of news. The power of the media comes from their ability to sdect what information is going
to become news and what is not, the later materid fdling wel away from the public
purview. How well the media perform ther role of information transcribes is certainly open
to question. Some forms of media do it better than others. Some proprietors do it better
than others, and the fewer proprietors there are, of course, the less the chance that
competition will force standards and responsbilities higher. The current concentration of
media ownership in Audrdia encourages many journdids to pander to the politica
prejudices of their masters.

On crimind justice issues, and the issue of bail, there is an added dimenson and an
added danger of sensationdism at the hands of the media | have identified some of the
ways in which the power of the popular media has been misguided on some of the issues,
and created unnecessary fear and outrage in their consumers. Whether or not that outrage
has an effect upon the public and hence upon bail authorities is a matter of conjecture, and
the evidence is anecdotdl.
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| have avoided the temptation, however, of concluding that poor media performances
necessaxrily lead to bad justice policy and implementation. | have therefore avoided the
temptation to place the blame for the perpetration of wrongs and distortions squardly at the
feet of the media But unless they can act to dert us to the trends, dangers and warning
sgns which gppear from time to time to frudtrate the objectives of legitimate lega and socid
reform, then they are falling in their duty. "The mass media have a profound responghility:
they must be sengtive and responsive to socid problems while endeavouring to avoid
cregting problems themsalves. (Rubin 1977, viii)
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To Bail or not to Bail-.A Police
Per spective'

Euan Waker
Commander
Legd Services Branch
ACT Region
Audrdian Federd Police

T he purpose of this paper is to raise your awareness of some serious shortcomings
which exig in rddion to the question of bal in Canberra In addition it is

proposed that the ease with which offenders are granted bail is perceived by police
as acontributor to the crime problem itsdlf.

It is not my intention to denigrate the crimina justice system of the Audtrdian Capitd
Territory. In fact the liaison between police and the courts is excellent. There are frequent
discussions held between the magidtrates, court staff, the office of the Director of Public
Prosecutions and the legal professon to consder problems and develop improved
procedures. However, the examples which are quoted later in this paper are documented
from police records and are factud.

Without delving into Satidics, it is sufficient to say thet the rate of serious crime in the
Audrdian Cgpitd Teritory is not decreasing. It is the firm opinion of police that a
consderable number of serious criminad offences can be traced in some degree to the
presence of drugs in the community and the need for users to obtain funds to support their
individua habits.

There is dso the view within the police that a disproportionate volume of the crime in
the Audrdian Capita Territory is committed by persons dready charged with serious
offences who are free on bail, despite the fact that their propensty to continue to offend was
evident when bail was granted. The knowledge that such persons are admitted to bail time
after time, even after falling to answer previous undertakings, does nothing to assuage the
feding of police that the crimind has the indde running. While hard Satidtics are difficult to
produce, such assartions can only be said to be 'gut fedings. The four case histories
included in this paper, however, support these assumptions.

To =t the scene for the ensuing discussons it will be useful to outline briefly the law in
relation to bail and the facilities for containing remand prisoners within the Austrdian Capitd
Teritory.

Pending the introduction of the long awaited Bail Ordinance (now expected early next
year) there are no generd statutory guiddines governing the admission to bal of persons

arrested in the Audrdian Capitd Territory. The generd principleis that of the common law

. The opinions expressed in this paper are those of the author and do not necessarily reflect the

views of the AFP.



- the likelihood, dl things taken into consderation, that the person concerned will, if granted
bail, appear before the court to answer the charge.

When it comes to the consderation of whether a person before the court should be
admitted to ball, it is redidtic to expect that the court will be avare of the available facilities
to contain that person should bail be refused. There is only one adult remand centre in the
Audrdian Capital Territory and no prison. By gazetta, the cells a some police stations may
be utilised, but lack of facilities precludes this as along ten-n option. The remand centre can
only accommodate 25 males and 3 femaes. At present it is dmogt at full capacity.

Quite clearly the lack of facilities to hold a great many remand prisoners must impact
upon the mind of the court when considering bail. Furthermore, | should aso point out thet
the courts of the Audrdian Capitd Territory are finding it difficult to cope with an ever
increasing workload and this in itself means that it is currently taking wel in excess of nine
months for even minor defended matters to be heard. Committal matters face smilar delays.

On the credit Sde, the time between committal and trid of persons in custody is a little
over three months. Neverthdess, if the committa delay is added to the time between
committal and trid, a person refused bail can expect to soend over twelve months under
incarceration. Some may sy that this compares more than favourably with other
juridictions, however it is the police view that the knowledge of such delays must dso
influence the granting of bail.

Asthe Audrdian Capital Territory is surrounded by New South Wales, a bail absconder
arested after traveling only afew kilometres interstate must be extradited back to face the
Court inthe ACT. Yet another adminidtrative hurdle to impinge upon the scarce resources
of the Police and court systems.

The police in the Audrdian Capita Territory do not themsalves prosecute case before
the courts. The legd Services Branch of the Audrdian federd Police submits al briefs of
evidence to the Office of the Deputy Director of Public Prosecutions and legd officers from
that office gppear in court. The police therefore rely heavily upon those officers to place the
factua gtuation in reldion to the granting of bail before the court. Advice from the
prosecutors is that they do place dl available facts before the court, however in the vast
magority of cases bail is granted. Investigating police are sometimes remiss in not providing
comprehensve particulars as to why they condder an accused should not be bailed. It must
aso be acknowledged that in some serious cases where ball is refused in the lower court an
gpplication to the Supreme Court is usualy successful in having the decision reversed.

It is acknowledged that the deprivation of liberty of any individua is probably the most
serious sanction, gpart from capita punishment that a court can impose on any human being.
However, somewhere between the tota deprivation of liberty of al crimind offenders and
the dtuation which now exigs in the Audrdian Capitd Teritory, there must be a
compromise which better accommodates the obligations of the prosecution, the rights of the
accused and the well-being of the public in generd.

After this farly pragmatic and smplisic view of the whole problem of bal in the
Audrdian Capitd Teritory, it is now time to turn to the promised examples which have
been extracted from the many smilar cases and which clearly indicate the reluctance of the
courts to refuse bail to persgstent offenders.

Offender 1



Between November 1985 and April 1988 this person was arrested eight times for offences
ranging from offensive behaviour to the use/posse Of drugs. He aso had some fourteen
offences which related directly to theillega use of motor vehicles.

Over the three year period of study this offender was never refused ball, irrespective of
the fact that on each occasion when arrested it was for offences committed whilst he was on
ball. He was aso released on bail on one occasion after being arrested for breaching earlier
bail conditions.

Offender 2

Between January 1985 and February 1988 this offender was arrested four times including
twice for breach of bail conditions. it is clear from the number of offences with which he has
been charged that he continued his unlawful activities with impunity whilst enjoying the
privilege of ball.

Eventudly, in September 1987 he again falled to answer bail and two months later was
arrested in Queendand from whence he was eventualy extradited to the Audtrdian Capita
Territory. After being remanded in custody severd times, he was again dlowed ball in his
own recognizance to appear again in October this year.

He did not turn up in October for good reason. Whilst on bail from the Audraian
Capital Territory he journeyed to New South Wales where his good fortune ran out. He is
expected to be released from a New South Wales prison in August 1989.

Offender 3

This Offender since being released from gaol after serving time for offences including armed
robbery, has been bailed atota of seven further times and is presently free on bail to appear
in Court on 2 February 1989 to answer multiple fraud offences. He has breached his ball
conditions Six times and then arrested on warrant. On most occasons he was
immediately bailed again and on the occasons when he was remanded in custody it was
only afew days before he was again bailed. During this period he aso underwent a further
Prison sentence.

Offender 4

Another example of an offender who, since 1986 has continued to commit serious crime
whilst on bail or on a bond to be of good behaviour. It is pleasing to note that on being
arrested on warrant for breach of bail in March 1988 this person was remanded in custody
until his matters were solved later that month.

Let me Provide afurther incident to impress upon you the reason why Police fed aded
of concern about the whole issue of bail. Within the suburban area covered by the Woden
Police Station car thefts were usudly very frequent. Recently one, of the constant offenders
was arrested and remanded in custody for a period of some six weeks. In that period the



incidence of car theft in the area dl but ceased. However, two other car thieves recently
appeared before the court having been arrested for multiple offences. Despite the fact that
both persons were dready on bail for smilar offences they were again rdleased. Needless
to say, the incidence of car thefts has not

this time dackened off. In fact, one of those offenders had been arrested three times within
five weeks and on each occasion had received bail from the court.

To conclude on alighter, if till serious note, there have been two recent incidents where
separate offenders have stolen a vehicle in order to attend court to answer charges of car
theft, and upon being bailed, stolen vehicles on two occasons to drive home from the court.
It would appear that this might be an indictment of the efficiency of Canberras public
transport system!

There do not appear to be any immediate solutions to the problems illugtrated in this
paper. Incarceration of every accused pending disposition of the charges preferred against
him is not an acceptable solution. Nor, of course is the totdly frustrating system which
presently exigts within the Audtrdian Cepitd Territory. Hopefully, this Conference might
produce some appropriate solutions to this delicate problem.



The Police (Prosecutors'’) Perspectives
on Ball

Frank McAvaney
Legd Traning Officer
Prosecution Services
South Audtrdia Police Department

T his paper is presented from the perspective of a police prosecutor of 18 years
experience. From that pogtion, far from seeing that too many persons are

remanded in custody, it seems cugtodia remands are invoked too infrequently.
Unfortunately though there is alack of reiable statistics upon which any conclusions can be
based. The Correctional Services Department can provide figures for persons placed into
custody, but these include defendants granted bail but unable, at that time, to meet the
requirements.

It is necessary dso to have available total numbers of persons appearing before courts
in the various jurisdictions charged with crimina offences, Satistics avallable from both the
Courts Services Department and the Police Department. To arrive at any firm conclusion, it
is necessary to go further and examine the reasons for refusa of bail on each occasion.

Procedures

The very firg task of the police prosecutor each morning is to collect the briefs for the
‘'overnight arrests, process them, determine the appropriate charge(s), if any, and lay the
complant/information before ajustice. Part of the process involves ascertaining the Stuation
regarding bail and, where it has not been granted, determining the prosecution attitude
should bail be applied for at court.

The Bail Act 1985 (SA) provides a comprehensive code for the grant and refusa of
bal. It dso providesfor the fird timein this Sate a gatutory right to bail.

It creates a member of the police force as abail authority with the same respongbilities
and authority in a determination of ball as a justice or a court (except to take evidence on
oah). Previoudy, a police officer's duty was to grant or refuse 'police bal' to ensure the
gpprenended persons appearance before court; thereafter the question of ball was the
respongbility of the court.

The procedures under the Summary Offences Act 1953 (since repeded) placed no
datutory fetters upon the exercise of that discretion to grant or refuse bail. Accordingly, itis
understandable (and acknowledged) that in doubtful cases the tendency was to 'err on the
Sde of caution' and leaveit for the court to decide.

Such adtuation is no longer possble; if amember of the police force determines not to
grant bal, that decison must be judtified in writing and is subject to the gpprehended
person's right to apply to a justice for bail or to seek areview of the decison to refuse ball
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by a magidrate (by telephone if the person will not appear before court on the day following
arrest).

The Act aso gives the prosecuting authority the right for the first time to seek areview
of adecison to grant bail.

Where a defendant is in custody (either because bail has not been gpplied for or has
been refused) the prosecutor must be prepared for an application for bail to be made to the
court, and must assume that it may be granted. As wel as determining whether the
application is to be opposed, the prosecution attitude if bail is granted must be established as
the Act requires an 'immediate indication' if areview isto be sought.

At the direction of the Attorney-Generd and as a means of formdisng and
sandardising procedures in respect of bail reviews, very stringent guiddines, agreed to by
the Deputy Commissioner of Police and the Crown Solicitor's Office, have been adopted as
Prosecution Services Policy no. 36.

In dl other cases, where full and proper objections to baill have been made but
nevertheless the court grants bail, a bail review will not be sought.

The Practical Reality

At least 90 per cent of persons arrested, are released on bail by a member of the police
force acting as a bail authority. In those cases, the duty of the prosecutor is to determine
whether the conditions imposed (if any) are adequate. It is extremely rare for a prosecutor,
where a defendant appears on bail, to ask for aremand in custody.

Of the 10 per cent who are placed in police cells, more than 50 per cent are there for
no other reason than the existence of a warrant of gpprehension (in addition to any charges
for which the person was arrested) which precludes any release upon bail until gppearance
before court.

At least 50 per cent of defendants before court on a warrant of apprehension (with or
without additional charges) are released upon a fresh bail agreement with more stringent
conditions; generaly with a requirement to provide one or more guarantors.

Of defendants in custody in respect of any charge(s) for offence(s) without warrant,
about 50 per cent are bailed by the court. A large percentage of persons remanded into
custody are itinerants, resdent in another state and often only passing through this Sate.
Experience has shown that this class of person is an extremely poor ball risk, with invarigbly
no social support system to obtain guarantors.

Reasons for opposition to ball are generaly based upon:

B the seriousness of the offence, coupled with fears for the safety or intimidation of
witnesses,

W other offenders are at large and there is a redl possibility of hindrance to police
investigations and/or the destruction of evidence;

m the commission of (a number of) other offences whilst released on ball;

B anindication, on the basis of past experience, that (he/sheis unlikely to appear as
required by a bail agreement, or to comply with any conditionsimposed. (Thisis
relevant in Stuations with or without awarrant of apprehension.)

The above figures show that the percentage of defendants remanded into custody is
small, and that most of them have histories of prior non-gppearance on ball or breach of
conditions. It isappropriate at this stage to make the following observations:
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B [tisnormd practice, where a justice issues a warrant of apprehension following
failure to comply with a summons, to endorse the warrant directing the release of
the defendant upon bail when arrested.

m A dggnificant proportion of defendants granted bail with guarantor(s) are
conveyed to a correctiona inditution if the guarantor(s) are not available, but are
released within a short time upon the attendance of the guarantor(s).

B Occasondly a defendant granted bail with guarantor(s) remains in custody if he
is unable to secure any person(s) to provide the guaranteg(s). In such casesthe
matter must be brought back before the bail authority within the prescribed time
for a review of the condition (see section 11(9)). Normaly, the prosecutor's
attitude is  if not one person known/related to the defendant trusts hinvher
aufficiently to guarantee compliance with the bail agreement, the person is
obvioudy apoor bail risk.

B The option of home detention on bail (section 11(2)(ia)) which has been an
dternative since 4 October 1987 has not so far been imposed in a summary
court.

B The conditions of supervison or home detention require an adjournment for a
leest 24 hours for reports to be obtained by the Correctiona Services
Department, but delay is invariably opposed by the defence who want the issue
determined on the spot, claiming the prosecution objections are nothing more
than unsubgtantiated alegations.

m No procedurd guideines for home detention with respect to children have been
provided by the Department for Community Welfare.

m Protracted bal gpplications disrupt the listings in summary courts as, with the
exception of the Adelaide Magistrate's Court, no court has the luxury of a court
available to spend the time required on fresh matters. Adelaide No. 1 Court is
kept free as aremand court each morning.

m Police records systems are currently inadequate to detect persons committing
offences on bail, a defect that will be cured by introduction of the Judtice
Information System next year. This will become known in due course but by
then there is often a number of pending offences before various courts which
result in a custodia remand for al matters to be brought together.

When the Bail Act first came into operation, there were numerous anomdies contained in
the legidation but these were cured by the subgtantid amendments operative from 4
October 1987. There are still, however, some deficiencies in procedures as follows:

B A condition requiring forfeiture of a monetary amount is still widdly regarded as a
financia condition' which is not to be imposed unless necessary to ensure
compliance (see section 11(5)). Such is not the case: a 'financid condition’ is
defined in section 3 to be lodgement of cash, a requirement for one or more
guarantees, or lodgement of cash by any guarantor(s).

B Written assurances assurances as mentioned in section 11(2)(b) are never
invoked as no procedures are available in the event of non-compliance.

B [tisnot currently the practice to charge defendants/guarantors for offences under
section 17/17ain addition to applying for estrestment pursuant to section 19.
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B Thereis no right of gpped (or review) of an order rescinding or revoking a bail
agreement or guarantee (or refusal to do s0). On far too many occasions the
ligbility is ether substantidly reduce, or revoked, providing a further disncentive
to comply with conditions of balil.

B There is currently a defect in the format of the prescribed Form 5 relaing to
guarantors.  This form (which replaced the earlier form on 30 July 1987) must
again by redesigned and reprinted.

B There is a need for a pamphlet to be produced to inform guarantors of their
obligetions.

m |f a condition is imposed requiring an digible person to reside a a particular
address as a condition of bail, it should necessitate enquiries to be made with the
occupants to ensure that he or she can stay there.

B The issue of after-hours bail gpplications to a justice pursuant to section 13(2)
has not been resolved. How far do police have to go to obtain a justice so an
apprehended person may exercise this right? It is contended that the Act does
not envisage after-hours applications as, if the person will not appear before
court on the following day they are entitled to a telephone review to a magidrate.
If they are to gppear, there is no entitlement to a telephone review in the case of
arefusa by a police officer bail authority, but if ajudtice refuses ball, there is an
entittement. A magistrate would judtifiably be annoyed to receive a telephone cal
in the early hours of the same morning that a defendant was to gppear before the
court.

B A witness arested on a warrant is not an digible person to apply for bail
pursuant to section 4, and the machinery enabling release on bail previoudy
contained in the Justices Act 1921 has been repealed.

In conclusion, it is submitted that the vast mgority of persons remanded in custody are
there not because they are perceived to be a poor bail risk, but rather because they have
demondtrated by their past behaviour that they will not comply with bail conditions imposed
or will continue to commit further offences. In concluson, it is the police prosecutors
perspective that it is not the case that too many persons are remanded in custody, rather too
many poor prospects are granted bail.



A Police Per spective on Bail in South
Australia

Jonathan Tuncks
Project Implementation Control Officer
South Audtrdia Police Department

T raditiondly police officers have viewed the granting of bail to aleged offenderswith
reservation, particularly where serious charges are involved. It is true to say that

asarule, they have been less sympathetic to the reasons given by accused persons
in bail applications than have members of the Judiciary.

To gppreciate why thisis 0 it is necessary to understand that the police officersrole is
‘the protection of life and property, preserving the peace, and detecting and apprehending
offenders.’

Police officers are, and higtoricaly have been, the de facto representatives of the
interests of victims of crime and of witnesses. This rdationship has been reinforced by
current Government initiatives regarding victims of crime, especidly Section 10 of the Bail
Act 1985 (SA) which endhrines two of the saventeen principles in reation to the rights of
victims of crime and takes into account concerns of witnesses.

It is with these concerns in mind that this paper has been prepared in relation to the
police perspective on bail.

It is too smpligtic to expect police to have the same cool, cam, objectivity of the
Judiciary, Lawyers and indeed Police Prosecutors and Bail Authorities. Factors such asthe
type of crime, the circumstances of the victim, his rdationship with the offender, and the
emotiond date of dl the parties involved will influence the response of police & the ball
application.

Victims of crime are aways witnesses when it comes to the resolution of the Court
hearing. Conversdy it istrue to say that witnesses (in some instances) could (depending on
circumstances) be classfied as quad victims. For the purposes of this paper witnesses are
classfied under the heading of victims

In the investigation of crime, police officers very often develop close rdationships with
victims. Whilst not affecting the ability of officers to conduct investigations, either immediate
or protracted, these relationships lead to identification with the victims and his interests.

Thereis little wonder, given dl of these circumstances that investigators empathise with
victims of crime and as such will attempt to represent their interests at bail hearings.

One of the primary concerns of an investigating officer is to ensure that the interests of
victims and witnesses are maintained. It is the experience of police officers today that many
members of the public do not want to get involved in crimind meatters (particularly where
they are not directly concerned, for example witness to a crime). Whatever motivates the
thoughts of the witness the mgority of responses from them is to 'not get involved' and not
assg in investigationsiif it can be avoided. Two reasons (amongst others) for this appear to
be:
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B Fear of some sort of reprisal by the accused (either red or otherwise); and

B Apprehension concerning court proceedings.

The investigator must help to ease these fears (whether they are based on a fdse
premise or not) in order to convince victims of crime to participate in the lega process, in
other words to give evidence in any Court proceedings. If he falls to do so and the victim
refuses to give evidence, the case may wel be lost and the offender go free without the
meatter going to trid.

One of the primary functions of the Police Department is to investigate. In order to
achieve the ultimate god of any investigation, that is to bring the offender to judtice,
investigators must have the co-operation of victims of crime.

Bail, and the conditions imposed therein can greetly affect a victim's sate of mind,
particularly where they perceive their persona safety (or thet of family/friends) isinvolved.

Police are of course aware of the presumption of innocence, and that bail is important
to the accused asiit affects hisliberty. These two factors are not taken lightly.

It comes down to a matter of balance. The rights of the victims of crime, the interests
of society as awhole, and in some ingtances the welfare of the dleged offender, dl have to
be given careful consideration to achieve the right balance where there is a dispute between
the prosecution and the accused as to whether bail is granted or denied.

Let us know turn to the role taken in a bail application by an investigeting officer. A
common scenario for police is that a crime occurs which necesstates immediate
investigetion. It requires, on many occasons, police officers to become involved in
Stuations which are very sressful for victims. 1t is vitd for investigating officers to remain
cam and objective when confronted with this Stuation. Reassurance has to be imparted to
victims. If not forthcoming, their confidence in the police (and for that metter, the entire legd
system) islost and possibly dong with it, their co-operation. This would of course be highly
undesirable under any circumstances.

The resultant impact on police attitudes to bal applicationsis fairly predictable. If there
are red fears hdd by victims for ther safety (this includes intimidation by threat or implied
threet) it will be imparted to the investigating officer by the victim.

Police Generd Orders require substantiation of any opposition to Bail. Section 9 of the
Bail Act 1985 dlows for a Ball Authority (not being a member of the police force) to take
evidence on oath from the gpplicant or any other person who may be able to furnish
information relevant to the determination of the application. This evidence may be subject to
cross examination.  Under these circumstances it is unacceptable for police to indulge in
unwarranted opposition to bail.

It is not unknown for the Police Prosecutor to override an investigator's reasons for
objection to bail. This occurs where the prosecutor views the reasons for objection to bail
asinsufficient to warrant opposition at the bail gpplication.

Whilst it is accepted that prosecutors do not act for victims as does a lawyer for a
client, they should be in a pogition to put forward any relevant matter where the interests of
victims are concerned.

In order to be able to fulfil that requirement, al rdevant information concerning the
victim must be gathered by the investigating officer. Taken in that context, the investigating
officer acts as a representative of the victim/s.

Section 10 of the Bail Act 1985 dlows Bail Authorities to consder a variety of factors
when assessing the unsuitability of an gpplicant for bail. Subsection (¢) specificaly requires
the authority to condgder ‘any need that the victim may have, or perceive, for physica
protection from the gpplicant'.

The importance of this is reflected in the following incident of an atempted murder
incident in South Audrdia. The circumstances of the incident were:
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During the evening a dispute occurred between neighbours over the level of noise
coming from a house. During the dispute a person was shot. At a subsequent bail hearing
bail was opposed on the grounds of the seriousness of the offence.

Bail was granted, and restrictive conditions were set. These included where to reside,
with whom, and where not to go. In essence it was akin to incarceration at the guarantor's
home. In the bail hearing the accused (represented by his Solicitor) agreed to the conditions
of bail.

Two witnesses were present. Both were femae and both made alegations of a sexud
nature againg the accused and were in great fear for their lives if the accused was granted
bal. They fdt tha ther views were not presented to the Bail Authority forcefully enough
and subsequently felt abandoned when bail was granted.

This example has not been cited to judge the merits of the Bail Authority’s decison.
What it does demondtrate however, is the requirement to strike a balance between the rights
of the accused and those of the victim. The Declaration of Rights of Victims has been
implemented to assig victims of crime. Insofar as the victims in this particular case were
concerned their rights had been ignored. The potentia for diminished co-operation then
became ared factor in the investigation.

Asde from the aspect of the rights of victims of crime with respect to ball, it is pertinent
to make some remarks in rdlation to the Bail Act.

Firg and foremost it is generdly noted by al police officers to be one of the 'better
Acts. A point worthy of mention, is that there has been little controversy with respect to its
operation.

Police officers generdly accept dl legidation as necessary, but rardy provide any
accolades as to its worth. In this instance it has been recognised as an improvement over
the procedures in existence and flexible enough to dea with most circumstances.

Examples of thisare:

W the process of bail isnow consdered less controversid for police;

W the process developed for bail isformalised. It is hecessary to record each step
in the process, requiring each decison to be judified. In this age of
accountability it reduces the likdlihood of criticism of police as reasons for
oppostion to bail have been reduced to writing. If bail is refused the accused is
at least provided with defined reasons asto why;

W there are guiddines for oppostion to bail as mentioned previoudy the Bail Act,
1985 provides guiddines for the prosecution opposing bal. The Act has
collected case law principles within legidation. Previous Acts did not do so and
those guidelines had to come from examining a broad spectrum of case law.

The Government, and in particular the Attorney Genera, adopted an approach of
participation by al agencies which would be involved in the day to day adminigtration of the
Act. Prior to the proclamation of the Act a working party was convened to oversee the
adminigrative procedures developed for its implementation. That working party examined
such aspects as.  design of forms for the Act; the development of a Ball Lesflet (multi-
lingua) and a procedure for ensuring applicants receiveit; procedures for recording reasons
for refusing ball; and the mechanics of telephone reviews, anongst other matters.

The find recommendations and subsequent implementation of the adminidrative
procedures aided the relaively smooth proclamation of the Act.

In 1986 the Office of Crime Statistics conducted a review of the Bail Act. As a
consequence The Adminigrative Working Party was reformed and consdered the
recommendations with respect to amending adminigtrative procedures. The involvement of
al of the agencies concerned with the operation of the Bail Act has provided the Police
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Department with the opportunity to participate in the preparaion and subsequent
management of legidation.

This approach has asssted in the introduction of the Act into the day to day operation
of the Police Department, enabling dissemination of information to occur a an early stage.
This dlowed for the development of documentation which was used to ingtruct police
officersin the gpplication of the Act.

A continuance of this gpproach by government will hep to ensure the smooth
implementation of further legidation in this deate.



The Contribution of Correctional
Servicesto the Bail Process

John Richards
Supervisor, Courts Unit
Community Corrections Divison
Department of Correctiona Services
South Audrdia

W ith ever increasing crime rates the continuing search for dterndive sentencing
options represents both an economic and humanitarian response to the problems

of prison overcrowding. This search has, during the 1980s, seen the introduction
in South Augtrdia of community service and home detention.  Upon proclamétion of the
South Audtrdian Criminal Law (Sentencing) Act 1988, on 1 January 1989, imprisonment
became formally regarded as a sentence of last resort.

The South Audtrdian Bail Act 1985, by virtue of its presumption in favour of bail,
smilarly regards aremand in custody as aremand of last resort.

Prior to the proclamation of the South Audrdian Bal Act the Department of
Correctiond Services, other than accepting those offenders who had been remanded into
custody, played no part in the bail process. Since its proclamation, however, two specific
options, both now administered by the Department of Correctiond Services, have been
introduced. Thefirst was the option of supervison by a probation officer which marked the
Department's involvement for the firgt time with persons as yet unconvicted. The second,
following amendments to the Act in 1987, saw the introduction of home detention whereby
the person on bail is obliged to remain at a specified address for the period of bail. The
condition is monitored by Correctiond Officers and involves intensive 24-hour survelllance.

The introduction of these options has caused the South Audrdian Depatment of
Correctiond Services to become much more active and interested in the bail process and it
has the potentid to make a further vauable contribution to the bail process particularly at the
decison making stage.

In July 1986 the Department of Correctiona Services established the Courts Unit, now
comprising two probation officers, who are permanently located in the Adelaide Magidtrates
Couirt.

The Unit provides a range of on-the-spot assessments, principally oral pre-sentence
reports and Community service assessments. Unitil recently requests for information in bail
meatters have been comparatively few. In recent months, however, the number of requests
hes increased ggnificantly. A bail program modelled on the New South Waes Bail
Assessment Service and Supervison program commenced in the Adeaide Magidtrate's
Court on 14 November 1988 following consultation with each of the magidrates in that
court, police prosecutors and Legal Services Commission solicitors. The program received
the unanimous support of the magistrates and both Legd Services Commisson solicitors and
police prosecutors indicated their support.
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TheHistory of Bail Reform

Historicaly, cals have been made around the world since the 1920s for courts to be more
informed about bail gpplicants current circumstances and community ties and for there to be
less reliance on the nature of the criminal charge when considering a bail gpplication.

In the United States as early as 1927, Bedey recommended that bail decison making
would be improved sgnificantly if a defendant's socid background was consdered more
often during bail hearings.

In 1954, Foote's influentid study of pre-trid decison making cdled for bail reform to
address bail policy and judicia ball decison meking. That pioneering work served to
mobilise the Vera Inditute in New York to develop the Manhattan Bail Project in the
1960s. This decade saw a plethora of smilar programs evolve across the United States
providing what Goldkamp (1979) described as ‘fact finding mechanisms whereby courts
were provided with information about defendants which was congdered relevant to the ball
decison.

The am behind the Manhattan Bail Project was to influence bail practice in such away
that Judges would release more defendants on non-financial pre-trid release, known as
release on recognizance (ROR). The Manhattan Bail Project developed an indrument
which summarised a defendant's socia background into specified dimensions and accorded
eech of these a rating. The ratings, obtaned on dimengons such as family contacts,
employment and resdentid ability, al formed the bas's for a recommendation for relesse
0on recogni zance.

The outcome of the Manhattan Bail Project was far reaching and a study by Thomas
(1976) showed an increase in the use by courts of release on recognizance agreements.
Further studies by Ares, Rankin and Sturz (1963) and Schaeffer (1970) found the falure to
appear rates and re-arrest rates for defendants had not increased with the more widespread
use of the release on recognizance option.

In 1983 the New South Wales Department of Corrective Services established the Ball
Assessment Service and Supervison Program (BASS) and among its objectives was the
provison of verified information to courts on bail gpplicants socid backgrounds and current
circumstances.

Whilst the South Audrdian Bail Act has been as Sgnificant as many other Smilar pieces
of legidation in its presumption in favour of bal, it is not as explicit as others in listing the
criteriato be considered by the court.

In recognition of the many bail reforms which have taken place in some countries, the
United Kingdom, Queendand and New South Wales Acts for instance, require the courts to
be fully informed and to consder such matters as the character, background, employment
and associations of the gpplicant. Chatterton (1986) in commenting on the British 1976 Bail
Act (United Kingdom) stated:

Statutory guidance is given to the courts in considering the factors to be taken into
account when deciding whether bail should be granted or refused. In essence
consideration should be given to the gravity of the offence, the strength of the
evidence, the accused's character, antecedence, community ties, record of compliance
or non-compliance with any previous granted bail and any other relevant matters
(Chatterton 1986, p. 42).

That that information gathering can take some time is reflected in Section 16 (1) of the
Queendand Bail Act 1980 which gates:
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Where it has not been practical to obtain sufficient information for the purpose of
making a decision in connection with any matter specified in this sub section due to
lack of time since the institution of proceedings against a defendant the court before
which the defendant appears or is brought shall remand him in custody with aview to
having further information obtained for that purpose.

Further section 16 (2) of that Act requires the court:

In assessing whether there is an unacceptable risk with respect to any event specified
in sub section (1)(a) [risk of re-offending, absconding etc.] the court or member shall
haveregard . . . to such of the following considerations as appear to be relevant.

Included in the list of congderations are ' the character, antecedents, associations,
home environment, employment, background and place of residence of the defendant'.

The 1978 New South Wales Bail Act, adso requires the courts to consider specified
matters (as far as they can be reasonably ascertained) and appears to be a much better
balanced Act in terms of the criteriato be consdered.

Broadly these are:

B The probability of whether or not the person will appear in court in
respect of the offence for which bail isbeing considered having regard to:

The persons background and community ties as indicated by the history and
details of resdence, employment and family Stuations and his prior crimind
record (if known). (four other sub sections)

B Theinterestsof the person having regard only to:

The period that the person may be obliged to spend in custody if bail is refused
and the conditions under which he/she would be held in prison. (three other sub
sections)

B The protection and welfare of the community having regard to:

Whether or not the person has failed, or has been arrested for anticipated failure
to observe a reasonable bail condition previoudy imposed in respect of the
offence. (two other sub sections)

One commentary on these provisions of the NSW Act reads.

The regquirement to look at the three head criteria or the twelve sub criteria, whichever
is the correct view, is binding on the court (subject to their being reasonably
ascertained) even where bail is consented to by the prosecution. The Act may,
therefore, demand of the court a more searching and independent enquiry into bail
than was required under the previous law (Donovan 1981, p. 36).

The Prosecution and Defence Roles

It is important to recognise the respective adversariad and opposing roles of the police
prosecutor and the defence lawyer, with respect to bail decisons. Police prosecutors
regard their roles in very much the same way as their colleagues who perform other police
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duties, thet is, they are concerned first and foremost with the protection of life and property
and the prevention of crime.

The prosecutors priority is clearly the protection of the community and particularly
victims of crime. There is no requirement for prosecutors to consder the interests of the
defendant and they are not required to look beyond the criteria set out in Section 10(1) of
the 1985 South Australian Bail Act. In opposing bail the prosecutor can refer to:

W the gravity of the offence;
m thelikeihood of the gpplicant aasconding;
m thelikeihood of the applicant re-offending;

m other rdevant reasons for refusng bal (for example interfere with evidence,
intimidate or suborn witnesses, hinder police enquiries, physica protection).

Consequently the prosecutor is interested only in information which would indicate the
gpplicant should not be released on bail (even though in the mgority of cases there is no
opposition to bail).

The information presented to the court by a prosecutor is invariably that which they
have obtained from the aregting officers by endorsement of the prosecution file. The
information is not aways updated and questions have been raised from time to time as to the
religbility and the lack of the information presented. In aletter to the Adelaide Advertiser
dated 9 July 1988 the Chief Magistrate stated that the lack of information provided to Police
Prosecutors was 'one of the many maiters making bail gpplications difficult to resolve.

The defence, on the other hand, is principally concerned with the interests of the
gpplicant and acts largely on indructions. Counsd rarely have the opportunity to verify the
substance of those ingtructions nor do they have the time to seek out other information which
might be relevant.

Given that there seem to be more reasons in the Bail Act for not granting bail than there
are for granting it, the task of showing cause why bail should be granted is often a difficult
one, despite the presumption in favour of bail.

The presiding magistrate has the responsibility of deciding on the gpplication, sometimes
without the benefit of a balanced picture. On a number of occasions in recent months loca
magisraes have commented on the difficulty they have in determining some ball
gpplications. They cite the lack of objective and reliable information as the main cause of
this.

The Purpose of a Bail Report

A bail report, prepared by a probation officer can, to a large extent, overcome many of the
problems sometimes encountered by the courts and can be ingrumentd in providing the
magistrate with as complete a picture as can be reasonably obtained.

Such areport will contain objective, reliable and verified information in accordance with
the specific request of the court and, where appropriate, will include comments about the
feashility of supervison by a probation officer and/or home detention in the event of ball
being granted.
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The Philosophy of the Department of Correctional Services
in the Provision of Information and Reportsto The Court

The credibility of every report prepared by a probation officer, be it a pre-sentence report
or a ball report, will depend largely on the impartidity and objectivity of the content of the
report and the redlistic nature of its conclusions.

While an impartid pogtion is necessary in the preparation of such reports, they will
nevertheless promote Department of Correctional Services programs such as probation and
community sarvice, and bal supervison.  This is in keeping with the Depatment's
philosophy that imprisonment is a sentence of last resort.

Whilt it is true thet overcrowding in the prison system did highlight the issue of ball, the
overriding concern must be the provison of a service which ultimately leads to the right
people being remanded in custody and to the release on bail of those who should be so
released. If the remand rate should drop as aresult of this then that should be regarded as a
bonus and not the objective of the exercise.

Why the Department of Correctional Services
isbest placed to provide Bail Reports

The South Audtrdian Department of Correctional Services has been providing courts with
pre-sentence reports and assessments for over thirty years and has established a state-wide
network of digtrict officers to which the courts have access. By virtue of the nature of these
reports the probation officers have a well-established network of communication and have
ready access to records both within this state and to interstate probation, parole and
ingtitutiona records.

The Department aso administers two programs covered by the Bal Act, namely
supervison and home detention and is therefore well placed to comment upon the likely
response of the candidate to those options.

A probation officer could adso obtain information regarding the gpplicant's previous
response to recognizance in South Audrdia or interstate. Neither the prosecutor nor the
defence solicitor have the time and means to obtain this kind of information.

Offenders from intersate often present with such histories and enquiries of these
offenders often reved facts of particular rdevance including details of convictions not known
to the local police, the existence of outstanding warrants, pending court cases, and breaches
of exigting bounds.

It isaso apparent that a Significant proportion of those who have been subject to a Ball
Report have ether been previoudy imprisoned within South Audrdian inditutions or are
currently, or have recently been, supervised by a probation officer.

There is a srong possibility that the offender will, in due course, again become subject
to the same sentencing options and, in the latter ingtance, the Department's earlier contact
during the bail process could be very useful in any ongoing involvement with the Department.

The officer can comment on the availability of accommodation if the applicant has no
fixed address. The Depatment has wdl-established links with organisations such as
Offenders Aid and Rehabilitation Services who are able to cater specificdly for bail
gpplicants when necessary. Perhaps most importantly of al probation officers are located in
the Addlaide Magidrate's Court and are able to obtain information virtually on the spot.
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Problems With the South Australian Bail Act 1985

Section 11(3) of the South Australian Bail Act requires the consent of the Crown before a
court can include in aBail Agreement conditions of supervison of a probation officer and/or
Home Detention. What should arguably be the overriding discretion on the part of the
court, isremoved by this requirement.

This dtuation arises occasondly in South Audrdia where the prosecutor, having
opposed bail, will, as a matter of policy, decline to consent to the incluson of these
conditions thus preventing the magigtrate from granting bail under those terms. The police
prosecutor, in farness, is merely exerciang a discretion provided in the Act; the Act,
however, appearsto be shooting itsdf in the foot. It provides options introduced specificaly
to encourage the courts to consder dternatives to a remand in custody and then gives the
find word to the police prosecutor, who having opposed bal from the outset is not likely to
consent to those dternatives. This provision of the Act is not in keeping with the intentions
of the Act as awhole and requires urgent attention.

To further complicate the Situation sub section 11(3a) states that:

abail authority should not impose a condition under section (2)(ia) [home detention]
without first obtaining a report (whether ora or in writing) from the Crown on the
appropriateness of such a condition being imposed in the applicant's case.

The report referred to in this section is that which is provided by an officer of the
Department of Correctional Services and which addresses the appropriateness of home
detention in a particular case. This involves a vidt to the nominated address by the home
detention officer and obtaining the permisson of the occupier of the nominated address
before such a condition can be included in the bail agreement. The authority of the Crown in
this instance appears to be vested in the Department of Correctiond Services. The Stuation
might therefore arise where the Crown representative will report that a condition of home
detention is appropriate in the case, whilst another representetive will then decline to give
consent to the inclusion of that condition.

Conclusons

The Department of Correctiona Services has a vested interest in the bail process by virtue
not only of its custodid responshility of those remanded in custody but aso by virtue of the
options of supervison and home detention for which the Bail Act makes provison. Through
its longstanding practice of providing the courts with pre-sentence reports and the like, the
Department has the expertise and experience to asss the courts in its determination of ball
applications.

The vaue of such a sarvice liesin the Department's impartidity, its provison of religble,
objective and verified information, and its ready access to relevant sources of information
both locdly and interstate.  Such a service would assist in overcoming some of the
shortcomings which appear to emanate from the adversarial roles of the prosecutor and
defence solicitor.

In view of the impact which the ball decison is likdy to have upon the individud and
upon the community it is important that such decisons are made on the bads of relevant
information, and that full congderation is given to community-based bail programs whenever
possible.

Whilst the remand rate and prison overcrowding are factors which should not be
ignored these factors should not in themselves be consdered in the find ball decison. The
overriding concern must ways be that whatever the outcome the decision itself has been a
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fully informed decison. Only then will the interests of both the community and the individua
have been fully consdered.

References

Ares, C,, Rankin, A. & Sturz, H. 1963, The Manhattan Bail Project, An Interim Report
on the use of Pretria Parole.

Bedey, A. 1927, The Bail Systems in Chicago, University of Chicago Press, Chicago,
(Second impression 1966).

Chatterton, C. 1986, Bail Law and Practice, Butterworths, London.

Donovan, B.H.K. 1981, The Law of Bail Practice, Procedure and Principles, Lega
Books, Sydney.

Foote, C. 1954, 'Compelling Appearance in Court: Adminidration of Bal in Philadephid,
University of Pennsylvania Law Review, 102, 1031.

Goldkamp, J.S. 1979, Two Classes of Accused, Ballinger, Cambridge, Mass.

Scheeffer, S. 1970, Bail and Parole Jumping in Manhattan in 1967, Vera Indtitute of
Justice, New Y ork (mimeo).

Thomas, W. 1976, Bail Reform in America, Univerdty of Cdifornia Press, Berkeey,
Cdifornia



Assisting the Court: Bail Assessment
Developments
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Prior tothe Bail Act 1978

I n New South Wales, the Bail Act 1978 took effect from March 1980. This Act
was developed following recommendations of a Bal Review Committee

established to examine the system of bail in New South Wdes. Prior to the
introduction of the Ball Act 1978, the granting of bail in New South Wales was amost
entirdly based on money, either by lodgement of money by the accused or a surety, or an
agreement to forfeit such money on default. The criteria relevant to bail determination had
never been codified and were confusing and ambiguous. Also, there was no clear authority
for defendants to be released on conditions other than financid.
The Ball Act enacted following the recommendations of the Bail Review Committee
discouraged the emphasis on money bail and sureties, and in broad terms contained the
following features.

B An entitlement to ball in respect of minor offences not punishable by a sentence
of imprisonment and offences punishable summarily, subject to certain specified
exceptions.

B A presumption in favour of bail for al other offences, except those of armed and
otherwise violent robbery or previous failure to gppear in accordance with a ball
undertaking.  Subsequently, drug trafficking was included in this category.
Persons charged with these offences are not automaticaly refused bail, but will
have more difficulty in securing it.

m For offences for which a presumption in favour of ball exists, the Act specifies
the factors to be consdered in the determination of bail. Briefly these are

the probability of whether a person will appear in court¥s thisis linked to:  the
person's background and community ties; any previous falure to appear;

Ms Brenda Smith is now Executive Director, Community Corrections, Department of Corrective
Services.
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circumstances of the offence including seriousness and severity of probable
penalty.

the interests of the person, having regard to length of time likely to be spent on
remand and the conditions thereof; needs of the person to be free and
whether the person is incapacitated by intoxication, injury or drug use or in
need of protection.

the protection and welfare of the community, having regard to previous falure
to observe a bail condition; likelihood of the person interfering with evidence,
witnesses or jurors and likelihood that the person will commit an offence while
on bail.

A 'bal ted' is provided for use in rating the accused's background and
community tiesto assist in determining probability of gppearance in court, but the
use of that test is not compulsory.

B Bal may be granted unconditiondly or subject to limited conditions

Thus, the Ball Act makes provison for the use of information about the background
and community ties of the accused in assessing the likdihood of appearance at Court. A
prescribed form is provided for specific use in developing an objective rating to assess
background information regarding the accused. It can be seen, then, that the Bail Review
Committee borrowed some of the features of the well-known Manhattan Bail Project, which
has been operating for over two decades in the United States.

The Manhattan Bail Project operates on the philosophy that a person's community ties
are an indicator of the probability of appearance a Court by an accused, and for those
persons with high ratings afinancia bond may be unnecessary in securing Court appearance.
Therefore, the am is to provide as much verified information as possible to the Court about
the accused to assg in rationa decison-making regarding bail. Evduations of the
Manhattan scheme lend support to its philosophy in finding that provison of verified
information about the accused is associated with a higher rate of pre-trid release and a
lower incidence of failure to gppear a court (Zander 1967; Sturtz 1965).

Under the New South Waes Ball Act, the background and community ties of an
accused are one of a number of factors to be consdered in bail determination, where
possible, in those matters where the offence committed does not carry a right to bail.
However, the legidaion does not specify who is responsble for adminigering the
guestionnaire which, in practice, means that this task has been I€eft entirely to the police. In
reviewing the impact of the Ball Act, the Bureau of Crime Statistics and Research in New
South Wales found that because of staffing resources a decison was made by the New
South Wales Police Department that the community ties questionnaire would only be used in
limited circumstances (Stubbs 1984). This, in effect, meant that the form was used in only a
smal number of cases and in those cases it seems that little attempt was made to verify the
informetion.

Egtablishing the Trial BASS Program

Following the implementation of the Bail Act in 1980, Probation and Parole Service Court
Duty Officers working a Sydney's busy Centrd Court observed that the new ball
procedures were not aways operating in accordance with the expectations of the Ball
Review Committee. It was apparent that there were still defendants in custody, ether bail
refused by the police or bail set with conditions unable to be met, who may have been
released by the Court if objective and verified information had been available to the Court,
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or if dternaive accommodation, welfare assstance or supervison by the Probation and
Parole Service had been offered. This observation, of course, was later supported by the
Bureau of Crime Statistics and Research study (Stubbs 1984).  Some magidtrates had, in
fact, dready encouraged involvement by Court Duty Officers in the bail area by requesting
verified information in relation to some bail applicants.

Reaulting from these observations, one Court Duty Officer, Ms Judy Law (now
Johnston), applied for and successfully obtained a Justice Adminigration Travel Grant to
observe first hand bail or pre-trial programs in the United States and Europe. She observed
programs operating in New Y ork, Washington DC, Paris and London. All programs had
been established with the assstance of the Vera Ingtitute of Justice, who were responsible
for the establishment of the origind Manhattan Bail Project.

Armed with the information from these overseas programs, on her return to New South
Wades a proposal to establish a pilot Bail Assessment Service and Supervision Program
(BASS) was submitted and subsequently approved. To facilitate effective implementation of
the pilot program, a committee comprisng representatives from the New South Wales
magistracy, Public Solicitor's Officer, Police Prosecuting Branch and the Probation and
Parole Service was edtablished for the effectiveness and functioning of the program. The
following objectives for the program were established by the committee:

W to provide verified information to the court to enable the court to make a decision
in relation to ball based on more objective information;

B where indicated, to offer socia welfare assstance, etc. to the bail applicants
which may increase their ball rating and secure their release on balil;

B to reduce the numbers of defendants held in custody, bail refused or unable to
mest the conditions of bail, where the pendty for the dleged offence is unlikely to
result in a sentence of imprisonment;

B to reduce the number of defendants held in custody, charged with serious
offences where the time between arrest and trid is likely to be lengthy;

B to reduce the number of multiple bail review applications to Courts of Petty
Sessions, Digtrict Courts and the Supreme Court;

W to provide supervison of the balee in the community.

The committee considered that the proposed BASS program, while not covered by
legidation, could be judtified under Section 32 of the Bail Act which provides that:

... the authorised officer or Court may take into account any evidence or information
which the officer or the Court considers credible or trustworthy in the circumstances.

The program commenced operation in January 1983 for atria period of Sx months. It
had been intended to tria the program a Central Court, but due to its closure for
renovations custody matters in the city area were transferred to two other inner city courts.
This did create some logistical problems due to the lack of interviewing facilities in these
courts, which meant that bail applicants in police custody had to be interviewed in police
dation cells very early in the morning prior to their remova to court. Thusalot of time was
lost travelling between various police cedls and the office for report preparation ready for
court at 10.00 am.
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The program aso covered the Supreme Court (Bal Review) applications for
defendants in custody seeking bail reviews after having bail refused by the lower court. As
this Court generaly only sat once per week, applicants could be interviewed at the remand
centresin amore leisurely fashion.

The program covered two busy inner city courts and the Supreme Court dealing with
bail review applications. Typicaly the daily procedures were as follows:

m ealy telephone cdls to relevant police cdlls to determine whether there were any
ball gpplicantsin custody;

B atendance at police cels to conduct interviews with gpplicants.  This usudly
commenced between 7.00%.7.30 am. Prior to interview, each gpplicant was
required to read and sign a document explaining the BASS process which aso
acted as a caution regarding the use of information obtained;

B interviews were then conducted using a standard data collection form covering
the aress of family ties, employment, financid, medica and legd Stuations and
aso canvassed possible acceptable persons in the community for bail purposes;

B return to office base to make telephone cdls for verificaion of the information
obtained and write the report for court. All reports were handwritten to save
time, except for the Supreme Court where time was not such a pressing factor;

B attendance a court to present report, answer any questions and process any
applicants released on bail. 1t was decided that BASS reports would not include
a recommendation relating to the suitability or otherwise of the gpplicant to be
released on bail. This decison was made after consultation with representatives
from other areas of the crimina justice sysem who fdt that, for the pilot
program, recommendations for or againgt release should not be made.

Difficulties Encountered During the Pilot Program

Difficulties were sometimes experienced during the process of verification in obtaining
information from Probation and Parole Service records in relation to bail gpplicants who
were aso under Service supervison. Due in part to the early hour, supervising officers were
not dways available to provide or verify information which meant that another officer had to
extract the necessary details and this was more time consuming. Service records have now
been computerised and case histories revamped and streamlined so this problem should not
exig in future.

A surprisng amount of resstance was experienced from officers within the Probation
and Parole Service towards BASS., Many officers who had traditiondly worked with
offenders only after conviction felt that bail applicants were outsde the traditional sphere of
the Probation and Parole Service and were unwilling to accept Service involvement with
bal. As it turned out, over 50 per cent of the bal applicants interviewed were ether
current, or had been previous, clients of the Probation and Parole Service. Thus asthe trid
progressed some officers a least were able to see the important role that the Service could
play by being able to supply reliable information to courts in the process of bail setting.

Much of the resstance came from middle management of the Service which created
very red difficulties for the co-ordinator of the BASS program who was, a the time, a base
grade Probation and Parole Officer. She, therefore, required the support of senior
management on many occasions in order to obtain necessary co-operation.  As the pilot
period progressed there was generally grester acceptance of the Service's involvement in
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BASS, but the resstance experienced was aufficient to obstruct the origind plan to
introduce BASS to other courts outside the inner city area.

Ancther problem was the time restraints on the two officers involved in the trid in
interviewing bail applicants, conducting enquiries and writing reports in time for the 10.00
am. commencement of daily dttings at the court. This was, of course, exacerbated by
defendants being held in police cdlls some distance away from the courts. Depending on the
number of defendants to be interviewed the time factor is fill a potential problem areaand it
may well be necessary to negotiate, in busier courts, to have bail matters considered after
the morning tea adjournment to alow more preparation time for reports.

Results of the Trial

During the six-month tria period, 326 ball applicants were interviewed. Of these, 61 per
cent were granted bail, 30 per cent were refused bail and 9 per cent did not have a report
submitted to the court. Of those granted bail, 24 per cent were placed under supervision of
the Probation and Parole Service as a condition of ball.

In addition, the following characteristics of the sample group emerged:

B over 51 per cent of those interviewed were either current or previous clients of
the Probation and Parole Service;

B 54 per cent of those interviewed were suffering from a sgnificant medica/socid
problem;

B 33.5 per cent of those interviewed were involved with hard drugs,
W 40 per cent of those refused bail were declared drug or alcohol abusers,
B 6.4 per cent of the total group had no fixed place of abode;

W 46 per cent of the total group had been at their current address for three months
or less,

B 36.5 per cent were aged twenty-two years or less,
W 65 per cent were unmarried,
W 71 per cent were either unemployed or in receipt of Socia Security pensions.

Thus, the emergent profile is of a young, sngle, unemployed, transent, drug involved
group of defendants who had bal refused by police during a six-month period in specific
inner city locations.

Given the above profile of the sample group, even if police had used the community ties
questionnaire to determine a rating it is possble that they would ill have refused bail.
Neverthdless, courts obvioudy took a different view, as evidenced in their granting of bail
for dmogt two-thirds of the applicants who had been refused bail by the police. Whileit is
tempting to attribute the granting of bail by the courts to the intervention of the trid BASS
program the limitations of the tria were such that we redly do not know just how many
gpplicants would have been granted bail if BASS had not been operating. However,
feedback from judges and magidtrates, limited though it was, indicated that they did find the
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objectives and verified information contained in the BASS reports helpful in reaching a
decison regarding bail. Of value aso was the sarvice provided by the BASS officer at
court, who could clarify or obtain further information, arrange accommodation or provide
other welfare assistance and arrange bail supervisons. It was felt by the two BASS officers
involved in the trid that these additiona services sometimes tipped the scales in favour of
bail in uncertain cases.

Some factors that appeared to be of significance to the refusa of bail by courts during
the trid were seriousness of the aleged offence, prior escape from custody and previous
breach of bail.

What Has Happened Since

Management of the Probation and Parole Service considered that despite the limitations of

the trid the results were sufficiently promising to warrant proposals for an ongoing BASS
program. A proposal was prepared to provide BASS officersin al mgor courts in Sydney
and mgor outlying areas and to provide a BASS officer in each of the remand gaols to

sarvice bail appeal applications to the Supreme Court for those defendants remanded in

custody bail refused or unable to be met. However, an exercise conducted during August

1985 asssting remandees with bail gppeds proved to be so inconsequentia the Service
concluded that greater impact was likely to be made by intervention at the initid point of ball

determination by the court, rather than involvement in a bail gpped that seeks to have a
court decison reversed. The Service, therefore, decided that as a first priority BASS
should be established at the busiest courts.

The proposd involved establishing full-time Court Duty Officers who would, as part of
their role, provide a BASS service. The Probation and Parole Service has for a number of
years been operating a Court Duty Officer program, which is generdly vaued by sentencers
for its ability to provide relevant information and advice on offenders and on-the-gpot
assessments to asss in sentencing. This court duty officer service has subgtantiadly reduced
the number of requests to District Officers for written pre-sentence reports. However, as
the program is predominantly part-time, the provison of a BASS sarvice cannot be
effectively offered from existing resources.

The resources requested to establish BASS have, for a variety of reasons, never been
forthcoming and the BASS program has therefore, never been actively promoted with the
judiciary.

While, in theory, courts may request a bail assessment at any time, in redity this occurs
infrequently. Over the past three years only 118 requests have been received from courts
and these are primarily from the inner city locations where the triad BASS program operated.

In the meantime, the remand population continues to grow. Prison census details from
June 1985 to June 1987 indicate the remand populations shown in Table 1, excluding those
held in custody awaiting apped outcome.

Further, an examination of remand figures conducted on 23 November 1988 showed a
total of 742 remandees representing 17.2 per cent of the total prison population. Of these,
71 (9.5 per cent) have had ball granted but have, presumably, been unable to meet the
conditions st.
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Table 1

Remand Populations, New South Wales 1985-87

Number in remand Per centage of total
gaol population
June 1985 462 112
June 1986 610 144
June 1987 660 145

The Probation and Parole Service has identified a smal number of saff pogtions to
establish Court Duty/BASS officers and has reviewed other Court Duty Officer resources
with a view to establishing a BASS program a drategic locations. As well, the present
Miniger for Corrective Services is anxious to reduce the remand population and has
requested that a bail hostel proposal be developed to dovetail with the proposed BASS
program.

Activities for implementation of the BASS program are currently underway: program
objectives are being reviewed;, an officer traning program is being established;, and a
program evauation plan is being developed to enable the effectiveness and viability of
BASS to be evaluated.

Some of the issues currently being addressed for the proposed BASS program are:

B What are the needs of the magistracy in relation to:
the kind of information contained in the report;

whether a recommendation should be made in the report regarding the grant
or non grant of ball;

whether the reports should be prepared unsolicited by the court or not until a
request is received.

® What isour target group for the BASS program:
eligibility criteria needs to be determined;

will BASS be offered to individuds regardless of whether they have legd
representation.

m Which courts take priority for the BASS program in view of the limited resources
at present available.

Conaultation with the magistracy and relevant others will occur and it is the hope of the
Probation and Parole Service that if a smal BASS program is effectively operating and
proves viable, a stronger campaign can be mounted to gain the resources necessary to
provide BASS statewide.
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Bails, Post-Committal and Post-
Conviction

Arthur Rogerson
Digtrict Court of South Audrdia

Bail Post-Committal and Pre-Trial

T his paper deds only with the law of South Audrdia It may be, however, that
many of the subgtantive matters mentioned are of more genera gpplication. The

Bail Act (SA) has been amended twice snce 1985 and, though thereisin my view
dill some room for improved clarity, it may be of interest even in its present form to any
other state considering such an Act, or amendments to an existing Act.

In South Audrdia, persons committed for trid ae usudly granted bal by the
committing magistrate. If not granted ball, they can request a'review' of the decison by the
Supreme Court. A magidtrate can review bail decisons of apalice officer or a Justice of the
Peace. These hearings are by way of re-hearing and must be held as expeditioudy as
possible.

If ball is refused, further applications to the same court are not precluded and may be
successful if new materid has become available.  Conditions of bal which are fdt to be
unjustified can be varied on gpplication by the person bailed or the Crown, or on the ball
authority's own motion.

Applications for variaion of conditions can be made to the court imposing them. Once
aragned, and pending trid, the court of trid will hear such gpplications. Mogt gpplications
have been for permisson to leave the state temporarily, or for permission to change place of
residence.

Guarantors may gpply for discharge from the guarantee, usudly because they have
become afraid that accused will abscond. If discharged, and if no suitable dternative can be
provided by the person on bail, it is necessary to consder whether a guarantor is il
necessary, or whether bail should be revoked and the accused arrested. Guarantors may
a0 gpply to have their guarantee varied.

In South Audtrdia, section 10 of the Bail Act directs that bail should be granted unless
the ball authority considers that one or more of alist of criteria, 'or any other relevant matter'
precludes bail. This seemsto be a codification of the existing practices of the courts.

After araignment the court of trid becomes the bail authority, even though the accused
is further remanded. Formerly, the court of trid dedt with al questions of bail which arose
after committal.

Ball during the trid had formerly to be expresdy granted, and was sometimes refused in
serious cases or if the prisoner had a bad record. Now bail continues throughout the trid,
without any further gpplication.
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Post-Conviction

The court of trid has, subject to the Act, an unfettered discretion in respect of release on
bal ‘where the gpplicant has been convicted of the offence in respect of which he has been
taken into custody’. The Act aso provides that where a person who is on bail is sentenced,
the bail agreement is terminated. | assume that this is not intended to affect the court's
unfettered discretion.

It seems, however, thet bail is granted after verdict but before sentence more often than
formerly, when the practice was that ball was granted only in unusua circumstances. Delay
in sentencing may be caused by severd reasons. For example, counsel may not be ready to
make a plea in mitigation, or may wish to cal evidence, for indance, as to character. The
court may want time to consider the submissions made, or may wish to order a pre-sentence
report, or a medicd report, or a report previoudy sought by the accused may not be to
hand.

In respect of some of the above, it may be convenient and will expedite the
proceedings if the person to be interviewed or examined isimmediately available in custody.

In some cases, a judge may be uncertain as to whether or not to imprison an offender,
and will wish to have the requested reports before deciding.  In respect of a young first
offender who may possibly be given a suspended sentence, is it proper to keep him in
custody for a short time so that he can get an idea of what awaits him if he offends again?
There is some evidence that this may be sdutary, and a condderable deterrent against
further offending, which is, after dl, the most important consideration in sentencing. It would
not be proper, however, for even awel-intentioned judge who thinks that thereislittle or no
prospect of an offender being sentenced to an unsuspended term of imprisonment to keep
him temporarily in custody purely as such awarning.



Drugs and Bail». The (Pueensl and
Experience

lan Dearden
Salicitor
Legd Aid Office
Queendand

T he Bail Act 1980 (QId) commenced operation in Queendand on 1 July, 1980, and
replaced the previous common law Stuation with a codification of the entire law

with respect to bal. The Act introduced a generd principle that courts should
grant bail, subject to the various specific provisons of the Bail Act.

The Ball Act, in setting out a positive duty to grant bail, specifically empowers awatch-
house keeper to investigate whether or not bail should be granted and to grant such bail if it
is not practicable to bring the person charged before a court within 24 hours of being taken
into custody (section 7).

However, section 13 of the Bail Act, as origindly introduced provided that bail for the
crimes of treason, murder, piracy and offences defined in sections 130(2) and (2A) of the
Hedth Act could only be granted by the Supreme Court. The Bail Act went on to provide
that, where the offence was a drug offence under the Hedlth Act section 130(2) or (2A), if
the prosecutor indicated to the court that the charge was to proceed summarily, then ball
could be granted by the Magistrates Court (which was where the defendant would finaly be
dedlt with).

The drug offences contained in sections 130(2) or (2A) (for which watch-house bail
was not available under the Bail Act as it was origindly introduced), included the more
serious drug offences such as producing dangerous drugs, cultivating prohibited plants,
sling or supplying dangerous drugs or prohibited plants, permitting premises to be used for
any such serious offence concerning dangerous drugs or prohibited plants, or having in one's
possession money or property obtained from any such serious offence.  Those offences
(rlatively minor) for which watch-house bail was available were the offences of possesson
of dangerous drugs or prohibited plants, or possession of utendls (for example, pipe, needle,
Syringe).

After some years of discusson, the Queendand Government introduced the Drugs
Misuse Bill on 10 December 1983. This Bill, which was the first attempt to introduce new
legidation covering drugs, was withdrawn in the face of savere criticism from many sections
of the community, including the Queendand Law Society, the Bar Associaion and the
Queendand Council for Civil Liberties.

. The opinions expressed in this paper are the personal views of the author, and do not necessarily

reflect the views of the Legal Aid Office (Queensland).
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The Queendand Government's second attempt at legidation in this area, again caled
the Drugs Misuse Bill, was introduced on 5th August, 1986 (Parliamentary Debates (QId)
19 August 1986, pp. 353-4) and was finally approved on 19 August 1936.

At no time in ether the second reading speech of the Minigter for Police, the Minigter
responsble for introducing the hill, the Hon. W. Gunn (Parliamentary Debates (QId) 5
August 1986, pp. 277-80), nor in any of the speeches of the Government or Opposition
members debating the bill was there any discussion about the effect of the new legidation on
the question of bail for drug offences (Parliamentary Debates (Qld) 19 August 1986, pp.
351-460.

In fact, as both the legd professon and the community in generd discovered
immediately after the Act commenced pursuant to proclamation on 27 October, 1986, ball
was no longer available from awatch-house keeper for any drug offence whatsoever.

With the introduction of the Drugs Misuse Act 1986, bal on any drug offence was to
be available only from a Magigtrates Court (in certain circumstances) or the Supreme Court.

The Magigtrate's Court has the power to grant bail with respect to a particular drug
offence only if the prosecutor is able to eect summary jurisdiction and, in fact, does 0
(Drugs Misuse Act ss 13(1) and (2); Bail Act s 13(2). The only offences for which the
prosecutor can eect summary jurisdiction are those offences for which the maximum pendty
is 15 years. In addition, the ‘possession of a utendgl' charge can only be dedt with by the
Magistrates Court and bail is therefore available from that court.

The Drugs Misuse Act provides pendties for various serious indictable drug offences
ranging from 15 yearsto life and in some circumstances, mandatory life (see Dearden 1988,
p. 149). It isonly those offences providing for a maximum 15 year imprisonment in which a
prosecutor can elect, in certain circumstances, to proceed summarily, subject to the right of
the Magidrate to over-ride that election (Drugs Misuse Act, s 45(4).

Where there is no summary eection, either because the prosecutor has dected not to
proceed summarily, or because such an dection is not avallable, bail is only available from
the Supreme Court. It isinteresting to note that there are no guiddines in the Drugs Misuse
Act for the exercise of the prosecutor's election and a prosecutor can eect to have the
possession of even the smdlest quantity of marijuana proceed in the Supreme Court. In
practice, of course, such a course of action is most unlikely, but would be entirdly legitimate
within the scheme of the Act.

When the Drugs Misuse Act was firgt introduced in 1986, it provided that the offence
of recalving or possessing property obtained from trafficking or supplying a dangerous drug
could only be dedt with on indictment (i.e. in the Supreme Court). This meant that, no
matter how smal the amount of money or property obtained from the supplying or
trafficking, bail was only available from the Supreme Court.

One example of the injudtice involved In this provison which came to the writer's
attention was a young woman who appeared in a suburban Magistrates Court on a number
of charges rdating to the possession and supply of a dangerous drug (cannabis) and dso the
alleged possession of the sum of $20.00 from the sde of asmal quantity of cannabis. In the
circumgtances, dthough dl parties concerned including the Duty Solicitor, the Police
Prosecutor and the Magistrate were anxious for her to be granted bail, there was no power
in the court to grant bail on the ‘possesson of money' charge (athough she was granted bail
on the charges of supply and possession). She therefore languished in the watch-house and
then in prison until such times as she was able to apply for Public Defence to conduct a
Supreme Court bail application. In these circumstances, it should be noted that it was
extremdy unlikely that the woman was going to receive a cugtodid sentence when finaly
dedlt with, but she could not avoid spending time in custody before bail was granted.

This particular injustice was obvioudy recognised by the Government, and in 1987, the
Drugs Misuse Act Amendment Act made provison for a maximum pendty of 15 yearsin
certain circumstances for offences of recelving or possessing property obtained from
trafficking or supplying dangerous drugs, therefore leaving open the possibility that in certain
circumstances charges under this section could be dedlt with summarily.
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The provisons of the Bail Act and the Drugs Misuse Act gpply not only to adults but to
children charged with offences under the Drugs Misuse Act. Children charged under the
Act can be granted bail only by a Children's Court, and consequently, until they appear
before a court to be granted bail, will be locked up either in secure youth detention centres,
or if outsde the Brisbane metropolitan area, then in dl likelihood in loca watch-houses.
Thisis, of course, amos undesirable stuation but one which the Government has shown no
sgns of dealing with, despite calls for them to do so (Courier Mail, 10 November 1986, p.
9).

In certain circumstances, co-operative police officers have been prepared to side-step
the provisons of the Bail Act either by proceeding by summons, with the result that the
person concerned does not have to be arrested and processed through the watch-house
(and find themsdlves in the Stuation of being unable to be granted bail until brought before
the court), or by arresting by arrangement shortly before the commencement of court on the
first avallable court date after the commisson of the aleged offence. Such an ‘arrest by
arrangement’ means that the person arrested is gtill processed through the watch-house, but
is then immediatdly brought before the court and can apply for bail without spending timein
custody.

The inability of the watch-house keeper to grant bail means that a person arrested from
around mid-day Saturday onwards (or even from Friday afternoon onwards in towns where
there is no Saturday session of the Magistrates Court) will be held in custody until Monday
morning, being the firgt available sesson of the Magigtrates Court. This applies regardless of
how minor the drug offence may be, and is, in effect, a form of mandatory pre-conviction
punishment which takes no account either of guilt or innocence of the person charged, nor of
the likely eventua outcome of the case. Even a person eventudly discharged without
conviction may well have spent two nights in the watch-house before being initidly granted
ball.

What then isthe reason for treating bail for drug offenders any differently to bail for any
other offence. A recent New South Wales study suggests that ‘the present results [of this
study] suggest in fact that the current emphasis upon the nature of the charge in considering
bail for dleged drug offendersis migplaced. No reliable evidence of a relaionship between
the type of drugs charge and the likdihood of absconding was found. Nor was any
evidence obtained suggesting that those alegedly found in possession of large quantities of
drugs were more likely to abscond.” (Weatherburn et a. 1987). The New South Wales
legidation, dthough providing different provisons for ball with respect to the possesson or
supply of commercia quantities of a prohibited drug, gill alows ‘police bail' for a variety of
drug offences, unlike Queendand.

It is possble to undergand the rationde for redricting bail on what were previoudy
‘cgpital’ offences (murder, treason and piracy) to the Supreme Court, but it is difficult to
understand why even the most minor of drug offences should be subject to the grant of bail
only from aMagigtrates Court or a Supreme Court, depending on the circumstances.

It is curious aso to note that, dthough watch-house bail is not available even for the
most minor of drug charges, there is no smilar prohibition on watch-house bail for federd
drug offences under the Customs Act. Bail on such offences is available in the norma way
from a watch-house keeper and can ether be granted or refused in accordance with the
principles st out in sections 7 and 11 of the Bail Act.

The provisions of the Drugs Misuse Act, with its extensive series of offences providing
pendties of ether life imprisonment or mandatory life imprisonment, together with the
indances of prosecutors eecting to proceed on indictment on offences with maximum 15
year pendties, means that there is an ongoing and increasing pressure on the Supreme Court
to consder bail agpplications from drug offences. The practica procedures involved in a
Supreme Court Bail Application, requiring an application to the Supreme Court in
Chambers on an Originating Summons supported by affidavits and three days notice to the
Crown, mean that dmost inevitably persons seeking bail from the Supreme Court will spend
some period in custody ether in the watch-house or in jail before being granted bal. Thisis
occurring at a time when the Queendand Government openly acknowledges that the jall
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system is burgting a the seams (three new jails are currently in the process of congtruction)
and as a consequence, watch-houses are full to overflowing.

The Government, when it introduced the Drugs Misuse Act, made no attempt to
support the concept of unavailability of watch-house bail. However, it appears prepared,
despite the effects on an overcrowded pend system and an over-loaded judicia system, to
continue a Situation where bail is not available at the watch-house for any drug offences, and
in many casesis available only from the Supreme Court.

The Queendand Government should immediately move to reform the law in this area by
alowing watch-house keepers to grant bail to drug offenders in any circumstances where
summary jurisdiction can be eected by a prosecutor. Such summary eections by
prosecutors are generdly made on the advice of the arresting officer, and there is no
practical reason why awatch-house kegper should not obtain such advice from the arresting
officer before consdering the question of bail. To refuse to consder reform in this area will
mean the perpetuation of a Stuation where an offender charged with the possession of even
the mogt minute quantity or marijuana is unable to be granted watch-house bail, whereas a
person who, for example, beats up little old ladies in the park, can be released by the
watch-house keeper. It is a dtuation that calls for rational and logica reform, not continued
emotiona over-reaction to the ongoing problem of drugsin our community.
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Bail for Serious Offenders

Garth Thompson
Bariger
Public Defender's Office
Queendand

T he concept of Public Defence may be unfamiliar to some people from States other
than Queendand, so this paper begins by giving an outline of the duties and

respongibilities of the Public Defender.

The officeis presently (1988) held by Barbara Newton, who has been Public Defender
for alittle over twelve months. Barbarais a barrister with severd years experience, with an
extensive lega background, in both the private and public sectors.

The Public Defender provides, under the Public Defence Act 1977, legd ad in
crimina matters for persons who are unable to pay for their defence, and who stand charged
with serious crimina offences.

The Public Defender's Office has a saff of some seventy officers, al members of the
Queendand Public Service. It isfar to say that dl of the saff consder themselves to be
srong and fearless fighters for the legd rights of the financiadly underprivileged. It isaso true
that the Public Defender is an integrd part of the Queendand system of crimind justice.

As a result of legidation passed in the early eighties, it became apparent that ball
applications before Supreme Court Judges in Chambers would become more frequent, and
apogtion of Bail Officer was created. | was fortunate to be gppointed Bail Officer.

My work conggts entirely of considering, preparing, and presenting bail gpplications in
Chambers. Admittedly there is a certain amount of monotony about the process,

nevertheessit is an important public service for a deprived section of the community.

In a way, each application can be said to be for a serious offence, because for one
reason or another, each client has had his proposd for bail rgected by a Court. He finds
himsdf aggrieved, and, having acquired Public Defence, seeks the help of the Ball Officer.

Upon recapt of indructions, which can come from a barrister or solicitor in private
practice, a member of the client's family or a friend, one of the staff of the Public Defender's
Office, a prison Wefare Officer, or the client himsdf, proceedings commence. Having
obtained as much information as possble from the informant, | telephone the prosecuting
authority, who will be ether the State Director of Prosecutions (DPP), or the Federd
Director of Public Prosecutions.

Because of the volume of work, the Director of Prosecutions has one officer handling
bal full time. The DPPs ball applications are handled by individuad prosecutors.

Essentid information is the gpplicant's full name and date of birth, for fingerprint
purposes, and the name of the arresting police officer.

A TELEX message is sent by the prosecuting authority to the arresting officer, who
replies in due course.  An arrangement is then reached between the Ball Officer and the
officer representing the prosecuting authority as to when, if a dl, the gpplication for ball will
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be heard. It is necessary to say 'if a dl', because there may be no chance that the
application will be successful, in which event no application will be made,

That conclusion was reached very quickly in the case of a persstent sex offender who
stood charged, on strong evidence, of bringing children into Queendand with the intention of
making pornographic video movies featuring those children, and who wanted bail.

Most cases are not as clear cut as that and require earnest consideration as to their
merits. There may be more to a matter than meets the eye, as in the case of a police
informant who, through circumstances, has had to be charged with a serious offence to
maintain his cover. There is a police interest in his retaining freedom. That has occurred a
number of times.

The rdevant statute, in Queendand, is the Bail Act 1980-87, and the predominantly
relevant section is Section 16.

Section 16 provides asfollows:

Notwithstanding this Act, a court or member of the police force authorised by this
Act to grant bail shall refuse to grant bail to a defendant if the court or member is
satisfied -

@ that there is an unacceptable risk that the defendant if released on bail -
0] would fail to appear and surrender himself into custody;
(i) would while released on bail -
(A) commit an offence;
(B) endanger the safety or welfare of members of the public; or
(©) interfere with witnesses or otherwise obstruct the course of
justice whether in relation to himself or another person; or

(b) that the defendant should remain in custody for his own protection or, if he
is a child within the meaning of the Children's Services Act 1965-1982, for his own
welfare,

Where it has not been practicable to obtain sufficient information for the purpose of
making a decision in connection with any matter specified in this subsection due to
lack of time since the institution of proceedings against a defendant the court before
which the defendant appears or is brought shall remand him in custody with aview to
having further information obtained for that purpose.

2 In assessing whether there is an unacceptable risk with respect to any event
specified in subsection (1) (a) the court or member shall have regard to all matters
appearing to be relevant and in particular, without in any way limiting the generality of
this provision, to such of the following considerations as appear to be relevant -

(@ the nature and seriousness of the offence;

(b) the character, antecedents, associations, home environment,
employment, background and place of residence of the defendant;

(c) the history of any previous grants of bail to the defendant;

(d) the strength of the evidence against the defendant.

3 Where the defendant is charged -

(a) with an indictable offence that is alleged to have been committed while he
was at large with or without bail between the date of his apprehension and the date of
his committal for trial or while awaiting trial for another indictable offence;

(b) with an indictable offence and is not ordinarily resident in
Queensland;
(c) with an indictable offence in the course of committing which he is

alleged to have used or threatened to use a firearm, offensive weapon or explosive
substance; or
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(d) with an offence against this Act, the court or member shall refuse to
grant bail unless the defendant shows cause why his detention in custody is not
justified and, where bail is granted, shall include in the order a statement of the
reasons for granting bail.

In granting bail in accordance with this subsection a court or member may impose
conditions in accordance with section 11.

Section 11 states:

A court or member of the police force authorized by this Act to grant bail shall
consider the conditions for the release of aperson on bail in the following sequence-
@ the release of the person on his own undertaking without sureties and
without deposit of money or other security;

[This section would certainly be the predominant section of the Bail Act.]

(b) the release of the person on his own undertaking with a deposit of
money or other security of stated value;

() the release of the person on his own undertaking with a surety or
sureties of stated value;

(d) the release of the person on his own undertaking with a deposit of
money or other security of stated value and a surety or sureties of stated value,

but, shall not make the conditions of bail more onerous for the person than
those that in the opinion of the court or member are necessary having regard to the
nature of the offence, the circumstances of the defendant and the public interest.

)] Where a court or member of the police force authorized by this Act
to grant bail considersthat the imposition of special conditionsis necessary to ensure
that a person -

(@ appears in accordance with his bail and surrenders himself into
custody;

(b) while released on bail does not-

@ commit an offence;
(i) endanger the safety or welfare of members of the public; or
(iii) interfere with witnesses or otherwise obstruct the course

of justice whether in relation to himself or another person,
that court or member shall impose such conditions asit or he thinksfit for any or all of
such purposes.

Conditions imposed pursuant to this subsection shdl not be more onerous for the
person than those that in the opinion of the court or member are necessary having regard to
the nature of the offence, the circumstances of the defendant and the public interest.

Subsection (3) provides for medica examinations.

Other important sections are Section 8, which empowers a court to grant bail, and
Section 13, which specifies certain offences as serious offences, and dtates that bail may
only be granted in respect of those offences by the Supreme Court or a judge thereof.

The sad offences are dl offences which carry mandatory life sentences, and some of
them are very rare.

Some Queendand cases have resulted in variations from the apparent meaning of parts
of section 16. Firdly, there is the case of Loubie. Loubie was charged with a mandatory
life offence under the Drugs Misuse Act 1986. Upon gpplication for ball in chambers,
Loubie's Counsd submitted that Section 16(3) (b) of the Bail Act was not in accordance
with the provisons of the Audrdian Conditution, that is, it discriminated againgt Loubie
merdly because, having been charged with an offence in Queendand and normdly residing in
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another State, he was required to show cause why he should be admitted to bail. The
necessary steps were taken, and the question fully argued before a Supreme Court Judge,
who found that subsection to be not in accordance with Sections 109 and 117 of the
Condtitution. Section 109 states 'When a law of a State is inconsstent with a law of the
Commonwedth, the latter shal prevail, and the former shdl, to the extent of the
incongstency, be invalid’. Section 117 states'A subject of the Queen, resident in any State,
shdl not be subject in any other State to any disability or discrimination which would not be
equaly applicable to him if he were a subject of the Queen resident in such other State.
The Judge found that, the Congtitution prevailing, Loubie did not have to show cause.

This was verified by the later, Smilar case of Fitzgerdd and others, argued on apped
before the Full Court. The Full Court there found that Fitzgerad and his co-accused did not
have to show cause. So section 16(3) (b) is no longer good law in Queendand.

The mandatory life offences which most commonly come before the Supreme Court of
Queendand in chambers are murder and trafficking in hard drugs.

Many other types of offences come before judges in chambers. They are dmost
exclusvely applications for the review of decisons of stipendiary magistrates asto ball.

The only exceptions would be agpplications for bail pending apped, and the gate has
virtudly been shut in Queendand on those by the decision in Ex parte Maher [1986] 1 Qd R
303. A gmdl space for escape is left, however, by the South Audtrdian decison in
Giordano¥sthe case of a prisoner whose appeal cannot be heard until he has served a
mgor part of his term of imprisonment. Some gatigtics might indicate the type of matters

which usudly come up in Chambers.

The leading Queendand case regarding bail for murder is R v. Hughes [1983] 1 Qd R
92. The Full Court of Queendand there found that it was not possble to say that the
common law rulein relaion to baill on murder charges continues to exist independently of the
provisons of the Bail Act which provides an exhaudtive satement of the manner in which the
discretion to grant bail is to be exercised in rdation to dl offences in Queendand. So, when
consdering bail in relation to any offence in Queendand, the provisons of Section 16 are
goplied. The effect of thet is that al rdevant information becomes admissible on a ball
gpplication, and each case is entitled to be judged on its own merits.

It is usudly much easier to get bail for women facing murder than for men. Women on
murder more often have available the defences of provocation and or salf-defence which will
make mandaughter or acquittal a possibility or probability on tria. The only sentence which
can be imposed in Queendand for murder is mandatory life, whereas mandaughter carries
maximum life, so the likelihood or otherwise or conviction for murder isa crucid issue,

It is more common now than even only five years ago for persons accused of murder to
be admitted to bail.

The mandatory life offences provided for in the Drugs Misuse Act 1986 are, as far as
bal goes, largdy finding their way. A recent decison of the CCA, The Queen against
Quaile CA 121 of 1987, gives guidance as to what acts actualy conditute trafficking in a
dangerous drug.

In cases of trafficking in a first schedule drug, most gpplicants have eventualy been
admitted to bail, usudly with a very subgtantia surety or cash deposit. The few who have
not been given bail which they can raise have other problems, for example failures to answer
bail on unexplained occasionsin the past, or extensve crimind higories.

Once the Ball Officer is fully apprised of a prospective applicant's Stuation, the
gpplication either proceeds and is successful or proceeds and is unsuccessful (in which event
the applicant is notified in writing why the application was unsuccessful) or the Bail Officer
refuses to make the gpplication (in which event the client is given a written explanaion asto
why his application will not be made).

In the financia year 1987-1988, | made a total of 291 bail gpplications, of which 44
were not successful.  Of the 247 which were successful, 33 were variations of previous
orders. The Public Defender has asked me to point out that my 'strike rate' in 1987-1988
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was consderably better than in 1986-1987, when 224 applications were made, of which
169 were successful and 55 unsuccessful. | found a way to reduce the numbers of
gpplications for variations consgderably, by including in the draft orders for the court's
gpprova a provison that the Director of Prosecutions be authorised to give his written
consent for a bailee to change his place of residence and or reporting conditions.

On a rough esimate the number of gpplications for ball made by me in Chambers
equas the totd made in Brisbane by dl other practitioners. | try to limit my court
gppearances to two days a week, but have had weeks when | wasin court every day.

Formd bail ingructions are taken on behdf of the Bail Officer from the client in prison.
The Bail Officer prepares an originating summons and an afidavit for sgnature by the
gpplicant. Where necessary, other affidavits for signature by such other parties as
prospective sureties, are aso prepared.  The office is equipped with word processors, so
the repetitious drudgery of affidavits for typistsislargely eiminated. Where possible | check
al information supplied to me before including it in affidavit materia as our clients are not the
most reliable people in the world. The New South Wales case The Queen against
Pascoe, (1961) 78 WN, illustrates the need for scrupulous care in the preparation of ball
affidavits

While the affidavit must be correct, it is unnecessary and wrong to disclose information
which may be used againgt the client later by the Crown. Such disclosures achieve nothing,
and can be used to devastating effect at trid.

About three years ago, a North Queendand solicitor, acting as our agent for a man
charged with murder, telephoned me and asked if 1 would make the application in Brisbane
as the Northern Judge was on vacation, | agreed. The gpplication was not opposed, and in
due course the affidavit arrived. | found thet it contained an admission that the client was
guilty. 1 sent it back to the solicitor with the request that it be retyped without the admisson.
The gpplication was successful, the client was released on bail, and was later acquitted on a
trid.

Recently, | was waiting outsde Court for my turn to come up, and a solicitor friend
came aong looking for the Crown Prosecutor, who was in court. He could not wait, and
asked meif | would serve his affidavit on the Crown. | agreed, and idly read it through. His
client was charged with trafficking in afirst schedule drug, heroin, and had been interviewed
by the police in the form of arecord of interview, which was exhibited to the affidavit. The
record contained admissions of the sale of heroin to an undercover policeman. The affidavit
contained an admission that the record of interview was correct and true. | pointed out to
my friend that admissons in the affidavit went dmogt to the point of a plea of guilty to a
mandatory life offence. He was shocked and surprised. He had not even redlised that the
charge carried the maximum.

Apart from the mandatory life offences, in respect of which only the Supreme Court
may grant bail, and the drug offences specified in the Bail Act and the Drugs Misuse Act
which are bailable only by the Supreme Court, most of the bal matters which come to
Chambers are stuations where bail has been refused by stipendiary magistrates because of
the requirement of Section 16 (3) that cause be shown. The onus is thrown on the
defendant in cases where he stands charged with committing an offence while on bail for an
indictable offence, with an indictable offence in the course of which he is dleged to have
used or threastened to use a firearm, offensve wegpon or explosive substance, or with an
offence againg the Ball Act.

It easy to underdand that magidrates hearing maiters on mentions have difficulty in
finding that cause is shown. Judges in making that finding have the advantages of an orderly
presentation of typed materid, certainly from the defence, and in most cases dso from the
Crown, and careful submissions from both sides. It is my practice to take to court a typed
draft order in a form which, hopefully, will be acceptable to the Court. Time has been
taken, and materia has been prepared with thought and care.
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However, without in any way being critica of, or disrespectful to magigrates, they on
the other hand have only verba submissions from a police prosecutor who in al probability
had not heard of the matter two days before, and verba submissions from a defence
advocate, who in al probability is less prepared than the prosecutor. An exception is the
much more balanced picture in the mind of a magidrate after full consideration of evidence
a acommittal proceeding.

To illugtrate, the following cases reved where bail was granted and cause shown in the
face of opposition by the Crown.

In February 1988 one M was charged with unlawfully wounding his wife and his
mother-in-law. He was aso charged with the attempted murder of his mother-in-law. The
evidence was strong, and the offences serious. The Crown opposed bail. M was granted
bail, and the Court gave these reason: a surety in the form of a cash deposit of $1000 and
accommodation in Sydney are offered by the applicant's mother. The applicant faces a
lengthy period on remand prior to committa proceedings. Contact with the complainants is
forbidden. The applicant has no history of violence and the aleged offences arose out of a
domedtic dispute. Thereislittle likelihood of the gpplicant further offending whilst on ball.

In January 1988 one B was charged with murder. B is a homosexua who stabbed the
man with whom he was sharing a flat. He told the police a number of stories but issues of
sdf-defence arose in dl of them. No surety was avallable. He was granted bail on hisown
undertaking. The court gave these reasons:

In my view the case against the accused on the charge of murder is not clear. It is
more probable than not that he should be acquitted of that charge but convicted of
manslaughter subject to an apparent defence of self-defence. With the conditions
imposed | do not regard his as an unacceptable risk to appear in accordance with the
requirements of hisbail.

The incidence of falures to answer Supreme Court bail, including further offences
committed, are in the vicinity of five per cent of tota bail orders. Mogt of those who fall to
answer bail have no surety. Heroin addiction is the most common feature of bail failures.

A decison not to make a bail application can be made to obtain an earlier listing in the
courts, as can arefusa of bail by the Supreme Court. The Queendand system of ball isfair
and effective, both from the defence and the Crown points of view. Theincidence of people
in Queendand being detained on remand for long periods without judtification is very low, if
exigent a al.
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F or researchers, ball as a topic of investigation can be both rewarding and
frugrating. On the pogtive Sde, bail is a good subject with which to examine the

benefits of conducting gpplied criminologica ressarch. Research from other
countries (most particularly the United States of America) has shown that it is possible for
the bail process to be reformed, and to do so without an increase in rates of absconding or
re-offending. Bail encompasses dl three main agencies of the crimind judice system: the
police, the courts and the prisons, thus any improvements that may eventuate from gpplied
research cannot only be seen from within each agency, but the interactions between the
agencies can dso be sudied. There are aso good monetary incentives to find ways to
reduce unnecessary remands in custody while still protecting the public from re-offenders.

Ball, however, can be a difficult topic to research. Changes to practice and legidation
leave the system in a Sate of flux and relatively recent research is in danger of becoming
outdated. Even though the latest study conducted by the South Audtrdian Office of Crime
Statigtics into ball was in 1986, amendments passed in 1987 put these results in some
jeopardy. Data relaing to the bail process is time-consuming and sometimes difficult to
collect as studies and forms specificdly designed for the task need to be established.
Hopefully when the Judtice Information System is fully operationd, data collection problems
will not be as difficult as they have been in the padt.

The Office of Crime Statistics has been researching bail snce 1983 where, together
with the Attorney-Generd's Office, it participated in a review of bail in South Audrdia
Oversess and interdate bail systems were examined and empirical evidence was collected
from police, prisoners, summary and higher crimina courts to determine how bail was then
being adminigered. One of the recommendations made by this review was for the
establishment of a Ball Act and dso for another research project to be undertaken to
evauate the new Act'simplementation.

In July 1985, South Audtrdiasfirst Bail Act was enacted and a research project for its
evauation began sx months later. Similar data as the firgt study was collected to dlow
before and after comparisons to be made. The initid results of the 1986 study were such
that it was recommended a working party be established to examine improvements that
could be made. Sincethat time, there have been severd changes, most notably amendments
to the Bail Act passed in October 1987.
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Review of Bail, 1983

Of particular note to researchers, both at the Office of Crime Statistics and elsawhere, was
South Audtrdids high rate of prisoners that were on remand. In 1983, the average nationd
remand rate per 100,000 adult population was 8.4, but in South Audtraia during the same
period it was 9.8.

During a census conducted by the research team of unsentenced prisoners a Addade
Gaol, a scoring system was used to try and identify defendants in custody who were good
'bail risks and could have been recommended for release on bail. The scoring system
(which coversitems such as prior crimina record, employment status, residence) was Smilar
to that developed and used successfully in the United States in their bail reform programs.
On the basis of this, it was found that a third of the prisoners in Addade Gaol on that day
had scores which could have warranted a recommendetion for pre-trid release. During the
course of the interviews and examination of prison records, it lso emerged that 16 per cent
of the prisoners were in custody due to being unable to meet conditions of their release set
by the bail authority, most notably being unable to arrange sureties.

Only basic information about police ball determinations was collected from the South
Audrdia Police Department.  This involved bail decisons made for one month throughout
the Adelaide metropolitan region. Police refused ball in 10 per cent of cases, one half of
these were subsequently granted bail by the courts.

From the Office of Crime Statigtics regular reports, bail status in Courts of Summary
Jurisdiction was examined. At their fina lower court hearing, 91.4 per cent of defendantsin
Courts of Summary Jurisdiction were on bail and 8.6 per cent were in custody. Ball
conditions given to defendants varied according to the complexity of hearing. For a smple
matter, that could be heard in a single appearance, 87.7 per cent of defendants were on
unconditiond bail. This percentage had dropped to 26 per cent for multiple hearings and for
indictable offences where the defendant was committed for trid or sentence only 7.4 per
cent received unconditiona bail. On average, people who had more than one lower court
hearing and were aso in custody spent 32 days in gaol with 63 per cent of these eventudly
recelving non-custodid sentences.  This lagt finding, in particular, led researchers to
conclude that the mgority who were refused bail received worse treatment before being
found guilty than afterwards.

A main result to emerge from the andyss of Supreme and Didrict Crimind Court data
was that a hdf of al those gppearing in the higher courts were remanded in custody for
some of the proceedings¥s usudly prior to sentencing.  Like the Stuation in the Summary
Courts, a ggnificant proportion (40 per cent) received non-custodiad sentences indicating
that perhaps remand in custody was ingppropriate for those cases.

The recommendations that emerged from this quantitative andys's and review of other
systems indicated that although South Audtrdia did not compare unfavourably with the other

dates and territories, nor was any systematic discrimination found, there were areas where
improvements could be made. Basicdlly, these recommendations were to

B improve the type of bail conditions offered to defendants, to be determined
aong the lines of the Audrdian Lav Reform Commission recommendetions
which played down the importance of monetary conditions in favour of
unconditiona releass;

B reduce the number of prisoners on remand who were there unnecessarily,
hopefully by having more information about applications for ball made avalable
for authorities to make informed decisions, and

B reduce pre-sentence custody if the ultimate sentence did not involve a prison
term.
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The centrd recommendation was for the creation of a Bail Act. This would bring
together the diverse measures then contained in a variety of legidation that had evolved in a
piecemed bass over time. Researchers emphassed though that unless adminigtrative
procedures were dtered to back up the intended spirit of the new legidation, any change in
the practice of ball in South Audralia would be minimal. It was thought, however, that a
least the new legidation would be a chance to state clearly one consistent set of principles.

On 7 July 1985, South Audrdias Ball Act was enacted and sx months later the Office
of Crime Statigtics began research into the effect this legidation was having on the way ball
was being given and administered in South Audtrdia. The basic format of the study was to
collect the same type of data that was collected in 1983 and make before and after
comparisons.  Interviews were aso conducted with people who administered the new Act
such as police, magistrates and judges to discover their response to the Act as well as any
problems they may have experienced.

Evaluation of Bail, 1986

Remand rates were re-examined and athough there was a noticegble decline in the figures
shortly after the introduction of the new Act, the rates soon returned to their normaly high
level. Findings from the 1986 census of Adelaide Gaol's remand prisoners indicated that on
the bads of scores obtained from the pre-trid release scoring system, a quarter of the
remand population could have been classified as ‘good risks and recommended for release.
There was a reduction by more than haf of defendants in gaol through being unable to meet
conditions of bail set by the authorities.

The same proportion of people arrested by police in 1986 were granted bail as were in
1983, that is 90 per cent. In examining defendant characteridtics in connection with bail
decisons by police the following results emerged. Unemployed defendants were refused
bail 12.9 per cent of the time whereas employed people were refused bail only 4.3 per cent
of the time. Those defendants who had been previoudy imprisoned were aso refused ball
a a greater rate than those who had not. As would be expected, a third of the people
accused of sexua offences were refused bail compared to the one in ten average; but
interestingly those accused of damage property, larceny and fraud, were aso refused bail a
a higher than average rate. Police were asked to give their reasons for refusing bail. The
maost common reasons for refusing bail were: having no fixed place of aode, the defendant
being from intersate or overseas, having insufficient community ties or unable to obtain a
guarantor. The above results conform roughly to predictions of good and bad bail risks as
described in the research. Monetary bail conditions were popular with police ball
authorities, 76.2 per cent of cases were on personal monetary recognisance or had to find a
guarantor willing to go surety. Other conditions available to police established by the Act,
such as residing at a specified address, non-contact with a specified person, reporting to
police, or supervision by probation officers, were infrequently used.

Statigtics from Courts of Summary Jurisdiction show more defendants alowed at large
at their find court appearance than compared to 1983 figures. Just asin the 1983 study, the
pattern of bail varies depending upon the complexity and seriousness of the case. Of cases
that were findised in one court gppearance, the mgority were dlowed at large and only
2.3 per cent were in custody. For two or more court appearances, however, there were
nearly as many defendants on some type of conditiond bail as unconditional. The trend
continues for those committed for trid with nearly three-quarters of this group being on
some type of conditiona bail and the percentage in custody increasing to nearly eight times
the proportion of cases disposed of in one day, that is 16.5 per cent in custody for
committal hearings as opposed to 2.3 per cent if required for only one hearing.

The types of conditions imposed by magistrates in the Courts of Summary Jurisdiction
vary dightly from conditions imposed by police. There was less reiance by magistrates on
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monetary recognisance, dthough this condition was gill gpplied to 48 per cent of cases.
Bail conditions used with greater frequency by magistrates than by police were residing at a
specified address, non-contact with a specified person and reporting to police while on bail.

There were 375 cases where a defendant failed to gppear at some stage in their court
case. One in five defendants known to be on ball at their first scheduled court hearing
absconded, while for people known to be on bail at the end of their first court hearing (and
having no subsequent change of ball satus) a quarter absconded before a further court
hearing.
Only 22.6 per cent of people in custody at some stage of their case received a prison
term as a pendty when their case was findised. Furthermore, 17 per cent were not
convicted of any charge but had their cases dismissed or withdrawn. The time spent in
custody for those who were in custody from their firgt to last court hearing ranged from a
third being incarcerated for less than a month to 12 per cent being in custody for Sx months
toayear. Of the twenty-seven casesin custody for al their summary court case, there were
ten (or over a third) who were eventualy imprisoned. There were seven cases, however,
which were eventudly not convicted of any charge but who had spent between two and
forty weeks in custody. To put such numbers in perspective, the following case, detected
by researchers when conducting a census on remand prisoners in Adelaide Gaal, illustrates
the problems of defendants for whom custodia remands may not be appropriate.

The case involved a pensoner aged sixty-one, arrested during January 1986 in
Adeaide for shop theft. The total vaue of goods stolen was a dollar and five cents. At his
first appearance the defendant was granted bail on his own recognisance, but then failed to
gppear a a subsequent hearing.  According to the defendant, the reason was that he had
been in hospital undergoing surgery. Indeed, a subsequent medical assessment found that he
was "an extremely ill man and required long-term care in a geriaric environment'. However,
in light of the falure to gppear, the magidrae st new bal conditions, requiring
recognisances of $100 from both the defendant and a guarantor. The defendant was unable
to find a surety, and as a result was remanded in custody until the next hearing, a month
later.

Eventualy, after 23 daysin prison, afellow inmate whose gaol term had expired agreed
to go surety and the defendant was released. However, he then again failed to gppear and
an arrest warrant was issued. Nine days later, he appeared in court where $50 from his
own recognisance and $100 of the guarantor's money were estreated. At this appearance,
defendant was again granted bail on recognisances of $100 for himsdlf and one guarantor.
However, no guarantor was forthcoming and the defendant was returned to custody for a
further month. Eventualy, after spending atotd of forty-nine days in gaol, he was convicted
of the origina charge but no pendty wasimposed.

The provisons contained in the Act for supervision of defendants by the Probation
Service may have been a more appropriate condition of bail for someone like the above
case who had difficulty in complying with Smple requirements¥s yet poses no redl threst to
the community.

One objective in reviewing the Bail Act was to ascertain whether there had been any
change in the method and type of bail being granted in the higher courts. Data on the Act's
first Sx months of operation shows that there was a different pattern of granting bail than had
previoudy been the case. In particular, the practice of remand in custody for pre-sentence
reports gppears to be a less common occurrence.  In the Supreme Court, remands in
custody after conviction decreased from 32 per cent in 1982 to 19 per cent in 1985.
Didtrict Crimina Court figures were even more pronounced with a decline from 51 per cent
in 1982 to 4.7 per cent in 1985. Although we have not collected any more data since early
in 1986, there has been anecdotd evidence that this change in pre-sentence remand
procedures is dill a current practice and possibly one of the main achievements of the Bail
Act.

The length of time people who had been denied bail for al ther higher court
gppearances in custody was andysed. 1n 1985, nearly hdf those in custody throughout all
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their court case spent three months or less in prison. There were a few remandees from
1986, however, who spent up to ayear in gaol. Findings from the 1983 review found that
more than four out of ten (43 per cent) of the accused in geol for dl or part of the higher
court proceedings did not receive a prison sentence, either because they were found not
guilty (4 per cent) or a non-custodia penaty was used (39 per cent). Findings from the
1986 study show half of the accused in gaol for dl or part of the proceedings did not receive
an immediate prison sentence.

After their committal from a Court of Summary Jurisdiction, the mgority (81.3 per
cent) of defendants appearing in the Supreme or Digrict Crimina Courts had been on ball,
of these a quarter were on unconditiona bail. The main conditions of bal imposed by
judges were for defendants to agree to forfeit a sum of money (69.5 per cent of cases,
Mode $1000) and nearly one in five were required to find a guarantor who would aso
agree to forfeit a specified sum. There was an increase in proportion of cases having other
conditions set by judges than by other authorities, for example non-contact of a specified
person was a condition of bail over 13 per cent of cases in the higher courts, only 10 per
cent of cases in Courts of Summary Jurisdiction and only in 1 per cent of cases set bail by

police.

Conclusion

Asthe firg results emerged from the latest review into bail in South Audrdia, it was fdt that
not al the provisons built into the new legidation were being used to their best advantage,
for example the provison for supervison of defendants by probation officers and the
continued practice of setting monetary conditions. It was fdt that the best way to address
these problems was to reconvene a working party comprising representative administrators
from the relevant justice agencies. This occurred and a new set of amendment emerged late
in 1987 which hopefully corrected a few of the imbalances identified by the research. For
example, there is now a provision to return a person to court within five days if they are
remanded in custody due to being unable to meet bail conditions.

Recently, there have been further pogtive efforts by adminisirators of bal to tackle
remaining shortcomings with bal procedures. Such initigtives will help to ensure that
attempts to reform ball practices in South Audtrdiawill eventualy succeed.
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I n July 1988 the issue of overcrowding of remand prisoners a the City Watch-
house in Adelaide received widespread media attention and led to public debate on

the subject of bail. Problems with the ball sysem were further highlighted by the
Audrdian Inditute of Criminology's Statistics on prison trends (May 1988) which indicated
that South Audtrdias remand in custody rate continued to exceed the national average. One
of the fundamenta aims of the 1985 Bail Act (and amendments in 1987) was to reduce the
remand in custody rate by providing the judiciary with a greater range of dternatives to
custody for unsentenced defendants. The new legidation enabled bail authorities to include
supervison by a probation officer and home detention as conditions of bail. The quantitetive
research published by the Audrdian Inditute of Criminology was quoted by some
commentators in the political arenato suggest that the Bail Act of 1985 had not achieved its
godls.

The Director of the Offenders Aid and Rehabilitation Services suggested that
meagistrates and police prosecutors 'should be educated on the provisions of the bail reforms
(The Advertiser, 6 July 1988). However, no empirica qualitative evidence was produced
to demondtrate that bail authorities were acting contrary to the intentions of the Bail Act.
Opinions seemed to be based only on anecdotal evidence. It dso seemed that some
commentators were content to judge the implementation of the 1985 Bail Act merdy by its
impact (as measured by the remand rate) and appeared to have little interet in the
implementation process. Pressman and Wildavski's (1973) semind work on policy
implementation and the myriad of subsequent studies in the padt fifteen years provide ample
evidence of the pitfals of judging a policy amply in terms of its impact without having aclear
understanding of what actualy occurs during its implementation &ee Padumbo & Sharpe
1980). An andlysis of the implementation of the Bail Act would demondtrate the degree to
which ball authorities, legd practitioners, the police, and the Department of Correctiona
Services affect the ball decison and process. Only then will it be possible to understand
fully why South Audraia continues to have a comparatively high remand in custody rate.

The gatistics indicate there is a problem®a they do not identify the cause(s) of the problem.
The purpose of this paper is to identify a mgor role of the Department of Correctiona
Services in the bail process and to suggest that the Department can contribute to reducing
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the remand in cugtody rate through adminigrative modification in conjunction with the
support of the judiciary and legd practitioners.

There are two digtinct periods during which defendants can be remanded in custody;
the pre-trid/hearing period, and the pre-sentence period. Some defendants are detained
during the former or later period, some for both periods. The Department of Correctiond
Services plays a particularly prominent role in affecting the pre-sentence bail period because
it isfrequently called upon by the judiciary to prepare pre-sentence reports which investigate
the defendant's background and assess the possible impact of various community based
sentencing options.  In the financid year 1986-87, 1407 defendants were remanded in
custody in South Audtrdia, of which 398 (28 per cent) were the subject of pre-sentence
reports. During the past financial year, 1987-88, 1338 defendants were remanded in
custody, of which 269 (20 per cent) were the subject of pre-sentence reports. Those
defendants were remanded in custody not awaiting trid or hearing, but waiting to be
sentenced. Therefore if the time spent in custody awaiting sentence could be diminished, the
overdl remand rate would be reduced. It is this group of defendants who are the
compardively long-term remandees and who are repeatedly recorded in the Audraian
Ingtitute of Criminology's prison census which is conducted on the first day of each month in
order to calculate the remand rate. The remand in custody of these defendants for so many
weeks or months contributed to the problem of overcrowding at the Addaide Remand
Centrein July 1988, which in turn led to overcrowding at the City Watch-house.

Table 1 illustrates that the Supreme Court and Centra Digtrict Criminal Court remand a
greater proportion of defendantsin custody while a pre-sentence report is prepared than the
Magidrate's Courts. This trend is not unexpected as the matters before those courts are
generdly of amore serious nature than those gppearing in the Magigtrate's Courts. Although
the Magidrates Courts remand only 14 per cent of defendants in custody for the
preparation of a pre-sentence report, they order 63 per cent of al pre-sentence reports
where the defendant isin custody.

Table 1

Whether Defendant isin Custody or on Bail
when a Pre-sentence Report is ordered,

1 July 1987-30 June 1988
COURT BAIL CUSTODY TOTAL % IN CUSTODY
Supreme 25 45 70 64%
Central District 63 54 122 4%
Magistrate's 1039 170 1209 14%
1132 269 1401

A review of fifty pre-sentence reports ordered by magistrates between August and
October 1988 reveded that in the Magistrate's Courts defendants are remanded in custody
for an average of 30 days to dlow for the preparation of the pre-sentence report. In the
higher courts a date for sentencing is not arranged until the court has received the pre-
sentence report. Table 2 illudtrates the time that defendants are in custody from the request
for the pre-sentence report until the passing of sentence. It is not representative of the time
taken to prepare pre-sentence reports because, particularly in the case of the higher courts,
the defendant is not dways sentenced immediately upon the court receiving the report.
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Table 2

Defendantsin Custody subject to Pre-sentence Report:
Time Taken from Request to Sentencing Date,
1 July 1987-30 June 1988

SUPREME  CENTRAL DISTRICT MAGISTRATE'S TOTAL

Same day

1 week

2 weeks

3 weeks

4 weeks

1-2 Months
2-3 Months
3-4 Months
4-5Months
5-6 Months
> 6 Months
Unknown
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170 269

Table 2 illustrates that 44 per cent of defendants remanded in custody who are subject
to a pre-sentence report spend between 4 and 12 weeks in custody between being found
guilty or pleading guilty and being sentenced. The obvious question to aise is, why the
dday? Two factors in particular could be sgnificant. In some cases probation officers
could be taking longer than four weeks to prepare reports, and legd practitioners,
defendants, police prosecutors, or magistrates may be requesting further remands in order to
consolidate other matters before the court or await the results of mattersin higher courts.

Probation officers have for many years been confronted with the problem of trying to
find the time between supervisng a casdoad, performing other duties, and preparing pre-
sentence reports. For many probation officers the supervision of probationers and parolees
has congtantly impeded the preparation of reports and officers have often worked in a
fragmented manner over a period of weeks in order to complete the report. The
Department responded to this problem in April 1986 by establishing the Courts Unit. It was
initidly staffed by four probation officers and a supervisor. The probation officers did not
have a casdoad and were located at Head Office near the metropolitan courts. Thelr
responsbility was to provide a service to the Addade Magistrate's Court, the Centrd
Digrict Crimind Court, and the Supreme Court. Duties included the assessment of
defendants for community service work, bail assessments, and the preparation of pre-
sentence reports.  The Courts Unit was to prepare the mgjority of pre-sentence reports
emanating from those courts and it was anticipated that the report writing duties of the
probation officers at the Didtrict Officers would be significantly decreased as gpproximately
40 per cent of al pre-sentence reports ordered in South Audtralia are ordered by the
Addade Magigrate's Court. However, dthough there were adminigrative advantages in
having specialised probation officers service the courts, the courts were not provided with
written pre-sentence reports any more quickly than prior to the formation of the Courts Unit.
Although the Courts Unit probation officers did not have the encumbrance of managing a
casdload, they were completing approximately saven reports per month which meant that
they were usualy working on between ten and twelve reports a any given time.

At the beginning of 1988 the Department acknowledged that while the Courts Unit had
made a poditive contribution to reducing the pressure on probation officers at the Didrict
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Officers, written pre-sentence reports still required four weeks to prepare. A departmental
review of the Courts Unit resulted in a reorganisation of the Unit in an atempt to provide a
more proficient service to the courts. A mgor factor to emerge from the review was that in
the two-year period that the Courts Unit had been operating, the demand for ord pre-
sentence reports from the Adedaide Magistrate's Court had risen dramaticaly. When the
Courts Unit began operating in mid 1986 the judiciary had been informed that the probation
officer on duty in the court could provide ora pre-sentence reports either on the day of
request or within afew days, depending on the complexity of the case. In the twelve-month
period prior to the formation of the Courts Unit there had been no requests for ord pre-
sentence reports from the Addade Magigrates Court.  Figure 1 illustrates how the
Addaide Magigrate's Court responded to the provision of an oral report service following
the establishment of the Courts Unit.

Figure 7

Number of Oral Pre-5entence Reports ordered
by the Adelaide Magistrates's Court,

July 1986-September 1988
Mo. of Oral Beports
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Quarterly Totals
Oral Pre-sentence Reports Ordered

In response to the magistrates acceptance of ord pre-sentence reports, the
Department placed two probation officers in the Addaide Magidrate's Court on a full-time
bassin April 1988. Three officers remained at head office to prepare written reports. The
Department hoped that the pressure of two officers in court would promote a greater
demand for ord reports in place of written reports where it was gppropriate, and especidly
in the case of defendants remanded in custody. As figure 1 illustrates, the demand for ora
reports increased sgnificantly after April 1988. In the twenty-one month period from July
1986 until March 1988 the Adelaide Magistrate's Court ordered 54 ora pre-sentence
reports. In the six-month period from April to September 1988 the Court ordered forty-
three ora reports. By October 1988 approximately one-third of all pre-sentence reports
being ordered by the Adelaide Magistrate's Court were being requested as ora reports. Of
the forty-three ora reports ordered between April and September 1988, twenty-four
concerned defendants in custody. Twelve of those reports were presented on the day of
request. The average time taken to prepare al the ord reports was three days. Because
the Magidrate's Courts in South Audtrdia remand defendants in custody for an average of
30 days for the preparation of a written report, it becomes clear that a consderable
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reduction in time spent in custody by defendants has been achieved in the six-month period
from April to September 1988. The twenty-four defendants remanded in custody for an
ora pre-sentence report spent a collective tota of 62 days in custody at the City Watch-
house and the Addlaide Remand Centre. Had they been remanded in custody for written
reports it is possible that they would have been in custody for 720 days (based on the 30
day average per defendant).

The presence of two probation officers located permanently in the Adedaide
Magistrate's Court contributed to the increased demand for ora pre-sentence reports (as an
dternative to written reports). Magistrates were informed of the Department's ability to
provide more ord reports and they utilised the service. The use of ord reports rather than
written reports may have resulted in defendants spending 658 fewer days in custody over a
period of sx months. As sixteen (66 per cent) of the twenty-four defendants remanded in
custody did not receive a custodia sentence, the net result was that ora pre-sentence
reports contributed to removing defendants from the prison syssem more quickly which has
obvious economic benefits for the Department of Correctional Services.

Ora reports can be prepared more quickly than written reports for four main reasons.
Firgt, the probation officer is present in court and can receive direct ingructions from the
magigtrate about the specific information that is required. The officer may have been present
when the case appeared before the court and may have read various facts and submissons
which would provide more information about the defendant which assigts in the assessment
process. Second, immediate contact is made with the defendant who isin custody. Friends
and relatives are often present in court and can dso be interviewed immediately, avoiding
the time consuming exercise of home vidts for interviews. Third, the officer has immediate
access to the court file and any previous crimina record. And findly, the officer can ddliver
the report oraly based on notes and does not need to have composed a written report
which required aclerica officer to prepare into a typed format.

It would benefit the Department of Correctional Services if the magistracy ordered
more oral pre-sentence reports as a proportion of al reports ordered. These reports are
investigated and prepared just as thoroughly as a written report, the only difference being
that they are presented ordly. This presentation has further advantages in that the probation
officer is present in court and can be questioned on any aspect of the report which is in
dispute or needs further clarification. Due to heavy workloads in recent years probation
officers who have prepared written reports have raredly attended court when their reports
have been presented. [f the probation officer is required to attend court due to a dispute
about the contents of the report then a further remand is ordered to enable that officer to
attend. Such delays do not occur when the resident probation officers are in court. The
ord presentation aso has benefits for many defendants who are illiterate or have problems
understanding written reports.

The Supervisng Magidrate of the Adelaide Magigtrate's Court Mr Peter. M. St L.
Kely, supports the expanded use of oral pre-sentence reports and recognises their value in
accderating the judicia process by enabling magidtrates to remand defendants in custody for
sgnificantly shorter periods. Other magidtrates have increasingly utilised the service and
acknowledge that on humanitarian grounds it is desirable for defendants to be remanded in
cusody for the shortest possble period while awaiting sentence.  The financid and
emotiond impact on a defendant who is remanded in custody for 30 days for awritten pre-
sentence report can be immense. A one, two or three-day remand for an oral report will be
far less damaging.

The Aborigind Legd Rights Movement has aso acknowledged the benefit of ord pre-
sentence reports. . With the current concern about Aborigind deaths in custody the
Movement has welcomed the provision of ora reports which reduce the period of time that
Aboriginds spend in custody. Many solicitors, in private practice and from the Legd
Services Commission, have also supported the provison of ord pre-sentence reports in
appropriate cases, and especially for those in custody.

Orad pre-sentence reports can have a significant impact on the remand rate. The
Audrdian Inditute of Criminology's datidtics for the 1987-88 financid year showed that
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South Ausrdia had an average remand rate of the 13.29 (remandees per 100,00
population) (Biles 1988). In that twelve-month period 1338 defendants were remanded in
custody, 170 (13 per cent) being remanded by Magistrate's Courts for the preparation of a
pre-sentence report. Had those 170 defendants been remanded for a period of only one,
two or three days for an ora pre-sentence report it is likely that most of them would not
have been included in the Audrdian Inditute of Criminology's monthly census count. The
census does not take into account those defendants who are being held at the City Watch-
house or various police holding cells. As most ora pre-sentence reports are completed on
the day of request or within three days it is quite often the case that defendants are not
transferred from police holding cells at the courts to remand facilities which are included in
the census.  Even those who are transferred to such facilities as the Addaide Remand
Centre, James Nash House, or Yatala Labor Prison, are there for such a short period that
the possihility of them being induded in the monthly census is low. The indication is that
there is a possihility for the remand rate to be reduced by up to 13 per cent, based on
1987-88 datistics, and 21 per cent based on 1986-87 dtatistics, if magistrates ordered oral
pre-sentence reports for those defendants that they remand in custody for areport. A 13
per cent reduction of the 1987-88 remand rate would have seen it fall from 13.29 to 11.56.

It should be noted that gpproximately 7 per cent of adl defendants in custody for the
period 1987-88 awaiting the preparation of a pre-sentence report, were remanded by the
Supreme Court and Centra Didtrict Crimind Court. The higher courts rarely order ord
reports, therefore at this stage ora reports do not have any significant effect on pre-sentence
bal periods set by the higher courts. This Stuation may change as ord pre-sentence reports
gain awider acceptance in the Magistrate's Courts.

Conclusion

The Department of Correctional Services recognises that it can contribute to lowering the
remand in custody rate by reducing the time taken to prepare pre-sentence reports for those
defendants remanded in custody. The use of oral pre-sentence reports prepared by court
probation officers has been a common practice in other states for some years and has been
accepted by the respective magistracies. There is every indication that the magisiracies in
South Austrdia will fully support the Department of Correctiona Services in its efforts to
provide the courts with comprehensive ord pre-sentence reports which can usudly be
provided within days of request. 1t will take time for the Department to train more of its staff
to present ora pre-sentence reports, but that process has been initiated. In recent months
some members of the legal profession have indicated a willingness to accept ora reports and
their continued support for this style of presentation will be needed in the future,
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| ntensive Supervision and Electronic
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as Alternativesto Remand in Custody

RossLay
Probation and Parole
Department of Corrective Services
New South Wales

B etween July 1984 and June 1988, the number of prisoners held not under sentence
in New South Wales (NSW) rose by 72.2 per cent from 580 to 999; the number

of sentenced prisoners increased by 33.6 per cent during the same period (NSW
Department of Corrective Services 1988, pp. 5 and 6). About one in five prisoners in
NSW are unsentenced with that population rising a more than twice the rate for sentenced
prisoners.  This inflation in the unsentenced prisoner population has not only sretched
prisoner accommodetion, but it has thrown into relief a range of issues in relation to bail in
NSW.

Locked away in this remand population are remandees who may be potentia bailees
given an expanson of the strategies for managing defendants and accused persons currently
persons currently denied bail. The NSW Minigter for Corrective Services, Mr Michael
Yabdey, has acknowledged the problems surrounding the high remand population. The
lead time to an accommodation solution is more than two years, but the Minister has pointed
the way to a response that could be more rapidly pressed into operatior?s'l suspect that
much of this overcrowding could be dleviated if magidtrates were reedy to grant bail in
appropriate circumstances (NSW Corrective Services Bulletin, 22 August 1988). The

search for 'gppropriate circumstances is now both urgent and justified.

This paper is an examination of the potentia for an intensve supervison ball program to
augment the exiding regimes and drategies for the management of persons dlowed
conditiond ball. Intensve supervison (often caled home detention) is a supervisory regime
adopted in recent years to manage some higher risk offenders in the community.

Gaol and Bail

There is an enormous difference in terms of identity and management between those who
have been refused ball and those who are dlowed it. A study of the remand system in
England and Wales under the gppropriate title of Lacking Conviction (Winfield 1984),
found that 21 per cent of defendants remanded in custody by Crown courts were either
acquitted or given non-custodial sentences. The figure was seen to be unacceptably high
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and a 'tiered approach’ to bail was proposed to break down the "al-or-nothing approach
which characterises the bail/custody question (and the need for the) imaginative use of
reporting and residence conditions to enable more defendants to be released on bail’
(Winfidd 1984, pp. 81-2).

Before suggesting such a responsg, it is important to clarify a few matters that gpply to
defendants and bail:

B Aspersonson ball or refused ball are unsentenced, any regime of confinement or
Supervison cannot be applied as a punishment (despite the fact that a custodia
sentence may be back-dated to accommodate the prior period in custody).

B [ntengve supervison is aregime of socid control (as prison wals exercise socid
control) desgned to enhance the balegs potentid to comply with the
expectations of bail¥to return the defendant to court; to protect the community
from re-offending; and to protect the defendant from injury to him or hersdf.

B The tranderence of some levels of offender management from prison to the
community has been retarded somewhat by the preservation of the dichotomy
between the custodia and community camps in corrections.  Community-based
corrections, in their attempt to preserve the rehabilitative face of their operations,
have been dow to admit the socid control dimengion of corrections into their
operations. This traditional polarity may have in fact contributed to stubbornly
high imprisonment rates¥aan unintended consequence that may only be
reluctantly admitted.

The non-alignment of probation and parole officer roles with the expectations of
the pilot Bal Assessment Service and Supervison Programme in NSW is
evidence of this problem (Law 1984, p. 27).

B There has been a substantid investment of energy and effort into the assessment
of bail congderation, but an unequa contribution in regard to the supervison of
the balee. While it is acknowledged that the NSW Probation and Parole
Sarvice is frequently identified as the provider of 'supervison and guidance in
relation to many bail undertakings, in most cases the regime that is gpplied in
response to this is indigtinguishable from the norma processes of probationary
supervison.

One of the assessment tests for bail was built into 'Form 4'%. the Background and
Community Ties Questionnaire used by police in bail assessment. This form,
dthough given a subgtantid revison in recent years, seems to have fdlen into
disuse. In 1984, during the period of the NSW Bureau of Crime Statistics and
Research study on bail (1984), Form 4 was used in only 12.3 per cent of police
bal assessments; it now seems rarely used at dl. Yet, unless bail assessment is
sound, the practice and potentid of bail supervision could be astray.

m No paper on current correctiond issues can ignore the impact of HIV antibody
positive and Hepatitis B offenders. The compulsory screening of remandees for
AIDS poses difficult ethicd and management problems. The usudly unstructured
remand environments, with limited work, educationd and recrestiond
opportunities, suggest that there are enormous and obvious benefits in shrinking
the size of the remand population for this reason aone.
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Bail and Intensive Supervision

The New South Wales Bail Act 1978 sts provisons for the impostion of specific bail
conditions. It reads.

37. (@) Bail shall be granted unconditionally unless the authorised officer
or court is of the opinion that one or more conditions should be imposed for the
purpose of promoting effective law enforcement and the protection and welfare of the
community.

)] Conditions shall not be imposed that are any more onerous for the accused
person than the nature of the offence and the circumstances of the accused person
appear to the authorised officer or court to require.

It seems that this section of the Bail Act has created much more space for flexibility in
Setting ball than has been redised to date. It enables the bail adjudicator to talor ball
conditions to the particular needs of both the defendant and the community. Such things as
reporting to the police, not entering licensed premises, non-association with specified
persons, and Probation and Parole Service supervision usually characterise the application
of this section.

However, a the time of the NSW Bureau of Crime Statistics and Research 1984
study, only one of the 198 defendants (0.5 per cent) had Section 37 conditions applied to
them. The researcher indicated that the utilisation of thisprovison'. . . is the least onerous
of the alowable conditions (p. 15). Such an interpretation of Section 37 appears to be
much narrower than the Act both permits and intends.

The target group for a more adventurous interpretation of Section37 is those
defendants who are denied bail or unable to raise bail because of specific socid deficits.
The Bureau of Crime Statistics and Research demondtrated that the most common reason
for bail being refused was a 'lack of community ties. Half those refused ball in the research
sample had this reason specified (1984, p. 24). The defendant's prior offence history aso
mitigated againgt bail in about haf of the sampled cases.

A regime of intensve supervison would not divert dl ‘lack of community ties
defendants from a bail-refused stuation (many so identified defendants have bail refused for
more than one reason, of which only one may be alack of community ties). However, bail
may be dlowed for some defendants if their accommodation and/or employment Situation
can be confirmed and monitored, if any non-association conditions can be supervised, if any
curfew requirements can be surveyed, and if any other restrictions on movement and
association are tested for compliance.

While there may be an initid welfare component in securing bail (for instance obtaining
accommodation), the overriding intention of intensve supervison is to enhance the potentia
for the defendant to return to court and redtrict the radius of socia behaviour so that re-
offending potentid is reduced, without incarceration.

Some of the dements in such a supervisory regime could include:

B A high incidence of planned and random checks on accommodation and/or
employment. Daily contact, either by way of vists, reporting, or other checking
would probably be the usua routine.

B Random breath-testing and urindysis where acohol abuse and/or illegd drug use
were of dgnificance in the dleged offending behaviour. A ‘dirty’ result may
activate breach proceedings.

m Checking curfew compliance. A bail condition confining the defendant to a place
of accommodation between specified hours may be applied.
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B The use of tedephones or dectronic surveillance devices may be utilised to
enhance the monitoring of curfews or other redtrictions on socid movement.

m Elevating the significance of the "acceptable person’ nominated in support of the
bal application, as a reference point for welfare type matters during the period
on ball.

The specific intention of such a program is to divert gppropriate defendants from a ball
refused dtuation to a supervisory regime where they are patidly rather than totaly
incapacitated; where there is no radical overtaking of their liberty; where there can be the
maintenance of such things as accommodation, family ties, and employment.

The performance indicators for such a program of intendgve supervison would be a
contraction in the total remand prisoner population (the need for bail hostels could be
superseded), cost savings in terms of prisoner management, reduced reoffending on balil,
and alow ‘fail to appear' rate.

Intensive supervison programs, by their very nature, tend to expose program violations
that would be unlikey to be detected in the norma processes of bal supervison.
Accordingly, a high breach of ball conditions rate (even 20 to 30 per cent) could be
anticipated.

If net-widening in such a program is to be avoided, two factors assume sgnificance.
Firgly, the identification and assessment of gppropriate defendants for such a program is
critical. The use of an objective Form 4 type assessment (risk-need assessment instruments)
may assume renewed sgnificance. Secondly, maybe only those defendants who have been
refused ball a some stage should be entitled to assessment for intensve supervision ball.

Operational Considerations

A regime of intengve supervison as a specific bal condition could harness the resources
dready deployed in an intendve supervison/home detention type program. The
smorgasbord of design options could even see the survelllance leg work' undertaken by
private sector security operatives or the recruitment of sessona survelllance personne who
are only pressed into service when defendants materiaise for supervison. The role of the
police could be expanded in respect of ball supervison or it could be contracted if
responsibilities were devolved to other authorities.

Conclusion

Prison is not the 'last resort’ if the application of dl aternatives has not been tested. The
expangon and success of home detention and intensive supervison programs oversess has
moved offender management from custody into the community for many offenders. There
are sound reasons for exploring its potentia in the territory of bail.

Intensive supervison of defendants who may normaly be refused bail has the potentia
to reduce the remand population, and produce a range of benefits in terms of cod-
effectiveness, community protection, and defendant management.
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